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ARGUED  AND  DETERMINED 

IN 

THE  SUPREME   COURT 

OF 

NORTH  CAROLINA* 


JUNE  TERM,  1840. 


GEORGE  CUNNINGHAM  vs.  NELSON  G.  HOWELL. 

An  award  which  was  to  he  a  rule  of  Court,  under  a  reference  of  the 
the  cause  to  arbitration,  may,  in  this  State,  be  enforced,  by  entering  a 
judgment  upon  it  for  the  debt  and  damages  awarded,  instead  of  pro- 
ceeding on  it  by  attachment. 

A  reference  of  a  cause  to  arbitration,  under  which  the  award  is  to  be  a 
rale  of  court,  will  not,  in  this  State,  discharge  the  bail;  though  it 
utmt  that  in  England,  when  a  cause  is  referred  to  arbitrators,  the  bail 
Udischaged,  unless  a  verdict  be  taken  for  the  plaintiff,  to  stand  as  a 
security  for  what  may  be  awarded. 

The  present  plaintiff  instituted  an  action  of  trespass  a-  Jona>1840 
gainst  one  Hyatt,  and,  upon  his  appearance,  the  parties,  by  an 
order  in  the  cause,  referred  it  to  arbitrators,  whose  award  was 
to  be  a  rule  of  court.  An  award  was  made  and  returned, 
thai  Hyatt  should  pay  to  the  plaintiff  the  sum  of  $155;  and 
there  was  "judgment  for  the  sum  of  $155,  according  to  the 
award." 

The  present  was  a  suit  by  scire  facias  against  Nelson  G. 
Howell,  as  the  bail  of  Hyatt  in  the  former  action;  in  which 
the  defendant  pleaded,  amongst  other  things,  1st,  nul  liei  re- 
cord;  and  2ndly,  the  special  matter  of  reference  and  award 
above  mentioned. 

Upon  the  trial  at  Haywood,  on  the  last  fall  circuit,  before 

his  Honor  Judge  Pearson,  it  was  insisted  for  the  defendant, 
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10  IN  THE  SUPREME  COURT 

June,  1840  on  his  first  plea,  that  there  was  no  judgment  of  the  court  in 

Conning-  l^e  cause  between  Cunningham  and  Hyatt,  but  merely  an  a- 

ham     ward  of  execution  on  the  award;  and  upon  his  second  plea, 

„  v* ..    that  by  the  reference  to  arbitrators  the  bail  was  discharged. 

The  case  then  states,  that  the  court  being  of  opinion  for  the 

defendant,  judgment  was  given  in  his  favor,  and  the  plaintiff 

appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Ruff  in,  Chief  Justice,  after  stating  the  case  as  above, 
proceeded  as  follows:  As  the  parties  have  not  been  repre- 
sented by  counsel,  we  are  somewhat  at  a  loss  how  we  are  to 
regard  the  objection  taken  under  the  plea  of  nul  tiel  record, 
and  the  decision  made  by  his  Honor.  If  it  was  intended  to 
raise  the  question,  whether  upon  such  a  reference  as  that  be- 
fore us,  judgment  in  the  cause  according  to  the  award  is  the 
legal  method  of  enforcing  it,  instead  of  an  attachment:  the 
answer  is,  that  from  a  period  so  early,  that  none  of  the  pro- 
fession know  when  it  did  not  exist,  the  practice  in  this  State 
has  been  to  enter  a  judgment  in  the  cause  for  the  debt  or 
damages  awarded.  It  probably  had  its  origin  in  consent,  as 
a  confession  of  judgment;  which  the  party  preferred  to  being 
exposed  to  process  of  contempt.  But  however  it  arose,  it 
has  received  the  approbation  of  the  courts;  and  it  is  now  the 
constant  usage,  Simpson  v.  McBee,  3  Dev.  531;  and  it  is 
too  late  to  question  it  as  a  proper  method  of  proceeding  on 
awards. 

•  It  may  have  been  intended  to  object  to  the  form  of  the 
judgment  as  an  entry.  If  so,  it  must  be  admitted  to  be  in- 
formal and  insufficient  in  its  present  shape.  But  we  do  not 
like,  and  indeed,  without  the  points  being  unequivocally  ta- 
ken, we  cannot  assume  the  objection  to  be  of  that  kind. 

The  indulgence  of  the  members  of  the  profession  towards 
each  other  is  notorious,  as  the  chief  cause  why  the  pleadings 
and  entries  in  our  Courts  are  not  more  fully  and  accurately 
drawn  out;  and  it  is  not  to  be  believed  that  gentlemen  of  the 
bar  could  be  prevailed  on  to  take  an  advantage  of  a  laxity 
in  their  own  practice,  which  is  nearly  universal.  But  if  they 
were  so  inclined,  the  courts,  we  think,  would  hardly  yield  to 
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it,  since  the  Judges  would  be  bound  to  protect  suitors  and  Jane  1840 
purchasers  under  judicial  proceedings  from  an  objection  of^^T 
such  extensive  operation,  if  legitimate  means  could  be  de-     ham 
vised  to  that  end.  This  may  be  done,  by  observing  the  meth-  H  v  n 

od  that  has  heretofore  prevailed;  which  is,  not  to  consider L 

such  an  entry  as  the  entry  of  the  judgment,  properly  speak- Thc  ™tm 
mg,  but  as  a  minute  of  which  the  import  is  well  understood,  the  infor- 
and  from  which  the  judgment  might  be  formally  drawn  out.  Jj^J*1** 
Upon  an  objection  of  the  kind  supposed,  the  court  would,  as  m?n*  >n 
ot  course,  allow  time  to  make  up  and  engross  the  record;  cmrfdend, 
and,  therefore,  such  minutes  have  been  usually  received  upon  JJ^^  a. 
the  trial  as  evidence,  as  the  record  would  be,  were  it  com-  yoiding  ob- 
plete.     We  must  suppose  that  such  would  have  been  theJiK™otot- 
course  here,  if  the  objection  had  been  of  this  character;  and, ed  ^ 
therefore,  we  infer  that  it  was  not;  and  that  the  more  readi- 
ly, because  the  court  did  not  adjudge  distinctly  that  there 
was  not  such  a  record.    We  presume,  therefore,  that  the  o» 
pinion  of  the  court  was  given  on  the  other  point,  namely,  the 
effect  of  the  reference  on  the  undertaking  of  the  bail:  which 
we  will  now  proceed  to  consider. 

The  point  is  without  authority  in  this  State,  as  far  as  the 
members  of  the  court  know.  Neither  of  us  recollects  any 
decision  on  it,  nor  even  its  having  been  raised.  We  find  it, 
indeed,  so  stated  in  the  books,  that  we  must  receive  it  as  set. 
tied  law  in  England,  that  when  a  cause  is  referred  to  arbi- 
tration the  bail  is  discharged,  unless  a  verdict  be  taken  for 
the  plaintiff,  to  stand  as  a  security  for  what  maybe  awarded. 
2  Sand.  72,  a  note.  It  is  somewhat  remarkable,  that  in  the 
note  in  which  this  passage  occurs,  Sergeant  Williams  enu- 
merates several  instances  of  the  bail  being  discharged  by  acts 
or  inadvertences  of  the  plaintiff,  for  each  of  which,  except 
this  one  of  a  reference,  adjudications  are  quoted  as  authori- 
ty. For  this  one,  neither  authority  is  cited  nor  reason  given. 
We  have  not,  ourselves,  succeeded  in  our  search  for  an  adju- 
dication on  the  point.  It  would  be  more  satisfactory  if  the 
ground  of  the  rule  could  be  found  stated,  as  it  is  not  so  ob- 
vious, as  not  to  leave  some  doubt  as  to  its  principle;  and,  at 
all  events,  we  should  then  be  better  able  to  judge  whether 
its  principle  made  it  applicable  to  us  here.    In  England,  the 
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Jane  1840  courts  have  always  exercised  an  equitable  or  summary  con- 
Cunninff-  tr°l over  ^e  recognizance  of  bail,  in  subjecting  or  exonerat- 
ham  ing  the  bail;  and  as  to  bail  to  the  sheriff,  the  Stat.  4  Ann.  c. 
Howell  *^  exPressly  authorises  the  courts  by  rule  or  rules  to  give 
such  relief  upon  the  bond  as  is  agreeable  to  justice  and  rea- 
son; and  enacts  that  such  rule  or  rules  of  court  shall  have 
the  nature  and  effect  of  a  defeasance  to  such  bonds.  This 
relief  is  an  instance  of  the  exercise  of  this  summary  juris- 
diction; and  may  have  proceeded  upon  the  idea,  that  the 
reference  interfered  with  the  regular  legal  progress  of  the 
suit,  and  might  therefore  be  an  injury  to  the  bail,  in  the  na- 
ture of  a  giving  of  time  to  the  principal.  Yet  there  are  ob- 
jections to  this  supposition,  which  seem  materially  to  impair 
its  force.  It  is  not,  in  the  first  place,  understood  how  the 
bail  can  suffer  prejudice  from  the  act  in  question.  The  de- 
termination by  arbitration  is  ordinarily  not  so  dilatory  as  that 
by  trial  by  jury,  and  we  are  not  informed  that  a  reference  ex- 
tinguishes or  suspends  the  power  of  the  bail  over  his  princi- 
pal, so  as  to  discharge  himself  by  a  surrender.  But  in  the 
second  place,  by  the  same  passage,  it  appears  that  the  bail  is 
not  discharged  by  a  reference,  provided  a  verdict,  though  by 
consent,  be  taken  as  a  security;  for  upon  it,  after  the  award, 
judgment  is  entered  up  and  execution  sued,  precisely  as  in 
other  cases  of  verdicts,  and  all  the  usual  remedies  pursued 
against  the  bail.  2  Saund.  72,  a  note.  Lee  v.  Lingaird, 
1  East.  R.  403.  Now,  the  objection  that  the  time  has  been 
enlarged  by  the  plaintiff,  seems  to  be  just  as  applicable  to  one 
ol  those  cases  as  to  the  other.  It  may  affect  the  interests  of 
the  bail  as  materially,  for  the  plaintiff  to  stay  the  proceedings 
after  verdict,  as  before  trial,  by  a  reference.  We  are  there- 
fore not  satisfied,  that  this  is  the  reason  of  the  rule;  but  sup- 
pose that  it  may  rest  on  some  other. 

It  has  occurred  to  us,  that  perhaps  the  rule  may  have  had 
its  origin  in  the  nature  of  the  remedies  on  awards  in  the  En- 
glish Courts.  They  are,  attachment  for  contempt  by  the 
suitor  in  not  obeying  the  rule  of  court  to  perform  the  award; 
or  an  action  on  the  submission  or  on  the  award:  or  entering 
judgment  on  the  verdict  taken  as  a  security,  and  then  raising 
by  execution  thereon  the  sum  awarded.    But  there  never  is 
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judgment  in  the  cause  referred  on  the  award,  or  "  according  Jone  1840 
to  the  award."    Then,  except  in  the  case  of  a  verdict,  there  Conni 
is  no  judgment  in  the  action,  in  which  the  bail  undertook  for     bam 
his  principal,  and,  consequently,  there  is  no  condemnation  „  Va ., 
for  which  the  bail  bound  himself  to  be  liable:  and  in  the  ex- 
cepted case  of  a  verdict  and  judgment,  we  have  seen  that  the 
bail  is  liable,  and  is  constantly  proceeded  against,  as  on  judg- 
ments ordinarily. 

But  whether  the  rule  in  England  rest  on  the  one  or  on  the 
other  foundation,  it  ought  not,  we  think,  to  prevail  in  this 
State,  because  here,  neither  of  those  reasons  has  any  appli- 
cation. 

The  power  of  the  bail  to  surrender  the  principal,  the  peri- 
ods and  the  places  at  which  he  may  do  it,  and  the  conse- 
quences ot  the  surrender,  are  not,  with  us,  dependent  upon 
rules  of  Court  which  may  be  varied  fom  time  to  time,  nor  e- 
ven  upon  general  reasons  of  right  and  justice;  but  they  all 
arise  out  of  a  fixed  statute  law.  It  may  be,  in  England,  that 
the  plaintiff  is  bound  not  to  act  against  the  defendant,  while 
the  proceedings  are  staid  by  a  reference;  and  that  during  the 
same  period,  the  bail  also  is  in  like  manner  restrained.  But 
certainly  it  is  not  so  here.  The  act  of  1771,  provides  that 
the  bail  shall  " at  any  time  before  final  judgment"  have 
power  to  arrest  the  principal  to  surrender  him. 

So,  besides  the  English  remedies  on  awards,  it  is  the  set- 
tled usage  and  must  now  be  taken  to  be  law,  that  the  plain- 
tiff may  take  judgment  in  the  original  action  for  debt  or 
damages  awarded,  as  well  where  the  reference  is  without,  as 
when  it  is  after  a  verdict.  There  is  then  a  condemnation  of 
the  defendant,  of  record,  which  brings  the  case  within  the 
contract  of  the  bail  to  pay  the  money,  if  the  principal  should 
not  pay  it  or  render  himself  a  prisoner.  We  think,  there- 
fore, that  the  bail  cannot  be  set  free  from  his  contract;  no 
stipulation  of  which,  in  its  letter  or  spirit,  appears  to  be  vio- 
lated by  the  reference. 

The  judgment  must  be  reversed,  and  the  case  go  to  an- 
other trial. 

Per  Curiam.  Judgment  reversed. 
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Jane  1840 THE  STATE  w.  NOAH  SMITHERMAN  AND  JAMES  HETH- 
COCK. 

Under  the  69th  section  of  the  Revised  Statute  "  concerning  crimes  and 
punishments1'  (1  Rev.  Stat.  ch.  34,  sec.  69,)  an  indictment  will  not 
lie  against  one  for  playing  at  a  game  of  card  a  in  a  tavern,  if  he  do 
not  bet  on  the  game,  though  the  other  persons  with  whom  he  may 
play,  may  bet.  The  Statute  embraces  two  cases,  the  playing  and 
betting  at  cards  in  a  tavern,  and  the  merely  betting  upon  a  game  play- 
ed by  others,  but  does  not  reach  the  case  of  playing  only  without 
betting. 

These  defendants,  with  two  other  persons,  Tyson  and 
Guthrie,  were  indicted  at  Randolph,  on  the  last  circuit  before 
his  Honor  Judge  Dick,  for  playing  cards  in  a  tavern  and 
betting  money  thereat.  On  not  guilty  pleaded,  the  jury 
found  Tyson  and  Guthrie  guilty.  But  as  to  the  defendants, 
Smitherman  and  Hethcock,  the  jury  found  specially,  that 
the  four  played  together  at  divers  games  of  cards  in  the 
house  of  one  Hoover,  then  a  tavern,  and  that  Tyson  and 
Guthrie  bet  money  on  the  games  then  and  there  played,  and 
that  in  those  games  so  played,  Smitherman  was  the  partner 
of  Guthrie,  and  Hethcock  of  Tyson  j  but  that  neither  Smith- 
erman nor  Hethcock  did  bet  any  money  or  property  with  any 
person  on  such  games. 

v    On  this  verdict  judgment  was  entered  for  these  defendants, 
and  the  Solicitor  for  the  State  appealed. 

The  Attorney  General  for  the  State. 
Mendenhall  for  the  defendants. 

Ruffin,  Chief  Justice,  after  stating  the  case  as  above, 
proceeded  as  follows:  The  question  arising  on  the  record 
is,  whether  it  be  a  misdemeanor  to  play  at  cards  in  a  tavern, 
when  the  player  does  not,  but  another  person  does,  bet  on 
the  game;  and  upon  looking  into  the  statute,  we  are  of  opin- 
ion, that  there  is,  at  present,  no  law  making  such  playing  a 
crime. 

The  only  law  now  in  force,  that  bears  on  the  case,  is  found 
in  the  69th  section  of  the  "  act  concerning  crimes  and  pun- 
ishments." 1  Rev.  )Stat.  ch.  34.  That  enacts,  that  "every 
person  who  shall  play  at  any  game  of  cards  in  a  tavern;  and 
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bet  any  money  or  property,  whether  the  same  be  in  stake  or  June  1840 
not,  shall  be  deemed  guilty  of  a  misdemeanor,  and  that  eve-  Sute 
ry  person  who  shall  bet  on  any  such  game  so  played,  shall  •  ▼ 
be  guilty  of  a  misdemeanor."  The  act  then,  in  its  terms,  J^Jd 
provides  for  two  cases:  The  first,  playing  and  betting:  The  Hethcock. 
second,  betting  by  itself.  But  the  case  of  playing,  by  itself, 
or  that  of  playing  games  on  which  others  bet,  is  not  within 
the  words  of  the  section,  nor,  apparently,  is  it  within  the 
meaning  of  the  Legislature;  except  so  far  as  it  may  be  sup- 
posed to  fall  among  the  mischiefs  which  ought  to  be  sup- 
pressed: and  if  that  were  yielded,  the  court  could  not  extend 
a  statute  ot  this  character  beyond  the  fair  force  of  its  words. 
But  when  recurrence  is  had  to  the  laws,  as  they  were  ex- 
pressed before  the  revision,  it  will  be  seen  at  once,  that  the 
court  is  restricted  to  this  construction  of  the  Revised  Statute. 
The  69th  section  is  taken  from  the  act  of  1799,  Rev.  L. 
ch.  526;  and  is  expressed  in  the  words  of  the  first  part  of 
that  act,  except  that  it  adopts  the  provision  of  the  act  of 
1801,  Rev.  Laws,  ch.  581,  that  the  offence  shall  be  punisha- 
ble as  a  misdemeanor  by  indictment,  instead  of  information 
before  a  justice  of  the  peace  for  a  penalty.  But  that  is  not 
the  only  provision  of  the  act  of  1801.  It  makes  other  im- 
portant alterations  of  the  law;  particularly  one  which  we 
think  would  have  reached  this  case,  had  it  been  incorporated 
into  the  Revised  Statute.  That  act  of  1801,  provides  in  the 
first  part  of  it,  that  a  tavern  keeper  who  suffers  any  of  the 
forbidden  games  to  be  played  on  his  premises,  or  who  fur- 
nishes the  players  with  refreshments,  shall  be  deemed  guilty 
of  a  misdemeanor.  Then,  in  the  second  part  of  the  act, 
follow  these  words:  "  and  every  person  playing  at  any  of 
the  said  games,  in  manner  above  described,  shall  be  deemed 
guilty  of  a  misdemeanor."  Now,  as  by  the  first  part  of  this 
act,  a  tavern  keeper  was  guilty  who  suffered  in  his  house  a- 
ny  game  of  cards,  on  which  any  persons  betted,  whether 
such  betters  were  the  players  or  others;  so  under  the  subse- 
quent clause,  it  would  seem  to  follow,  that  every  person 
playing  at  any  such  game  would  likewise  be  guilty,  if  any 
persons  bet  on  the  game,  whether  such  betters  be  the  play- 
ers or  others.    But  if  this  was  the  correct  construction  of  the 
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Jane  1840  act  of  1801,  it  cannot  affect  the  present  case;  for  that  part  of 

State"~  the  act  is  not  transferred  to  the  Revised  Statute,  and  the  o- 

v       mission,  whether  designed  or  inadvertent,  is  fatal  to  this  in- 

man  and  dictment.    Under  the  act,  as  it  now  stands,  betting  by  the 

Hethcoek  party -charged  is  an  essential  part  of  the  offence,  whether 

that  person  or  another  be  the  player.    The  judgment  of  the 

Superior  Court  was  therefore  right. 

Per  Citriam.  Judgment  affirmed. 


SAMUEL  B.  POPE  w.  ANDREW  J.  ASKEW. 

Testimony  as  to  handwriting,  founded  on  what  is  properly  termed  a 
comparison  of  hands,  seems  now  to  he  generally  exploded:  And  the 
only  admissiblertestimony  of  handwriting  is,  that  of  a  witness  who 
has  acquired  a  knowledge  of  the  party's  handwriting  from  having 
seen  him  write,  or  from  having  had  a  correspondence  with  him  upon 
matters  of  business,  or  from  transactions  between  the  witness  and 
party,  such  as  the  former  having  paid  bills  of  exchange  for  the  latter, 
for  which  he  has  afterwards  accounted. 

This  was  an  action  on  the  case  for  publishing  a  libel,  tri- 
al at  Hertford,  on  the  last  circuit,  before  his  Honor  Judge 
Pearson. 

To  prove  that  the  defendant  had  written  the  libellous  let- 
ter, the  plaintiff  called  a  witness  by  the  name  of  Alexander, 
who  stated  to  the  court,  that  he  had  only  seen  the  defendant 
write  on  one  occasion,  when  he  wrote  a  contract  between 
himself  and  the  witness;  that  he  had  then  noticed  the  man- 
ner in  which  the  defendant  handled  his  pen;  that  on  another 
occasion  he  had  received  a  note  from  thrj  defendant,  and  ob- 
served the  handwriting;  and  that  he  had  thus  acquired  a 
knowledge  of  the  general  character  of  the  defendant's  hand- 
writing. The  defendant's  counsel  objected  to  his  being  ex- 
amined in  chief,  but  he  was  admitted  by  the  court,  and  testi- 
fied to  the  jury  that  from  his  general  knowledge  of  the  de- 
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fondant's  handwriting,  acquired  in  the  manner  stated  to  the  Jun*  18*o 
court,  he  believed  the  letter  in  question  was  in  the  haudwrit-     p 
ing  of  the  defendant.  t 

The  plaintiff  then  called  a  Mr.  Anderson,  who  stated  to  A,kew# 
the  court  that  he  had  never  seen  the  defendant  write;  that 
he  was  about  fifty  years  old,  and  had  been  a  merchant  from 
the  time  he  came  of  age,  and  that  he  had  paid  much  atten- 
tion to  handwriting  in  the  course  of  his  business,  and  be- 
lieved that  by  the  knowledge  thus  acquired,  he  could,  by  a 
comparison,  tell  any  man's  handwriting:  that  he  had  once  re- 
ceived a  letter,  addressed  to  himself,  purporting  to  be  written 
by  the  defendant;  and,  in  consequence  of  its  abusive  char- 
acter, had  taken  particular  notice  of  the  handwriting.  Here 
he  was  asked  by  the  defendant's  counsel,  if  he  knew  that  the 
letter  addressed  to  him  was  written  by  the  defendant;  to 
which  he  replied,  that  he  did  not,  of  his  own  knowledge. — 
The  plaintiff's  counsel,  by  the  permission  of  the  court,  then 
called  another  witness,  who  swore  that  the  defendant  had  told 
him  that  he  had  written  the  letter  addressed  to  Anderson, 
and  sent  it  by  a  negro  boy.  The  witness,  Anderson,  then 
stated,  that  from  his  skill  in  the  knowledge  of  handwriting, 
the  first  time  he  ever  saw  the  letter  in  question,  which  was 
at  the  office  of  the  Old  Dominion,  in  Petersburg,  Va.,  he  was 
confident,  from  his  recollection  of  the  character  of  the  hand- 
writing of  the  letter  addressed  to  him,  that  that  letter,  and 
the  letter  in  question,  were  written  by  the  same  person;  and, 
that  by  a  subsequent  comparison  of  the  handwriting  of  the 
two  letters,  his  belief  was  confirmed.  This  witness  was  then 
permitted  by  the  court,  although  objected  to  by  the  defend- 
ant, to  give  evidence  to  the  jury.  He  stated,  that  from  his 
knowledge  of  the  general  character  of  the  handwriting  of 
the  letter  addressed  to  him,  acquired  in  the  manner  stated  to 
the  court,  he  believed  that  the  same  person  wrote  both. 

The  contract  between  Alexander  and  the  defendant  was 
then  shewn  to  the  witness,  and  he  was  asked  if,  by  compar- 
ing the  contract,  the  letter  addressed  to  him,  and  the  letter  in 
question,  his  skill  in  hand-writing  would  enable  him  to  say 
whether  they  were  written  by  the  same,  or  by  different  per- 
sons; to  which  he  answered  that  it  would:  And  he  was  then 
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June  1840  permitted  by  the  court,  the  defendant's  counsel  objecting,  to 
p  give  evidence  to  the  jury.     He  stated  that  upon  comparing 

▼       them,  his  skill  enabled  him. to  say,  that  he  believed  the  same 
Aekew.    person  ha(j  written  all  three. 

The  defendant  then  called  three  witnesses,  who  deposed 
that  they  were  acquainted  with  the  defendant's  handwriting, 
from  having  seen  him  write;  and  that  they  did  not  believe 
the  letter  in  question  was  in  his  handwriting.  One  of  them 
stated  that  the  letter  to  Anderson  was  not,  except  the  signa- 
ture, written  by  the  defendant. 

The  case  was  then,  after  full  argument  on  both  sides,  sub- 
mitted to  the  jury,  who,  after  retiring  a  short  time,  returned 
into  court,  and  desired  to  take  out  with  them  the  contract,  the 
letter  addressed  to  Anderson,  and  the  letter  in  question;  but 
this  was  not  permitted  by  the  court.  The  jury  then  stated 
that  two  of  the  witnesses  had  differed  in  their  testimony,  as 
to  whether  the  letter  u  J,"  and  also  the  letter  "  P,"  were  made 
alike  in  the  contract  and  the  letter  addressed  to  Anderson; 
and  they  wished,  by  inspection,  to  judge  which  witness  was 
right.  The  court  thereupon  permitted  the  jury,  in  its  pres- 
ence, and  for  this  special  purpose,  to  compare  the  particular 
letters  mentioned  in  the  papers  referred  to — telling  them,  at 
the  same  time,  that  they  were  not  permitted  to  look  at  the 
other  parts  of  the  writing,  lest  they  might  decide  as  to  the 
handwriting  by  a  comparison  of  their  own,  which  they  had 
no  right  to  do. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  Court. 
Iredell  and  A.  Moore  for  the  plaintiff. 

Gaston,  Judge.  Upon  the  best  consideration  which  we 
have  been  able  to  give  to  this  case,  we  are  of  opinion  that  a 
portion  of  the  testimony  offered  by  the  plaintiff  on  the  trial, 
and  objected  to  by  the  defendant,  was  improperly  received. 

The  fact  in  contestation  was,  whether  the  libel  in  question 
was  written  by  the  defendant  or  not.  There  was  no  direct  evi- 
dence of  the  fact,  and  the  plaintiff  undertook  to  establish  it  by 
proving  that  the  handwriting  of  the  libel  corresponded  with 
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the  character  of  the  defendant's  writing.  For  this  purpose,  June  1840 
he  introduced,  amongst  others,  a  witness,  Mr.  Anderson,  ""pJZJ 
whose  judgment,  because  of  his  skill  and  experience  in  sub-  v 
jects  of  this  kind,  was  represented  as  entitled  to  great  confi-  Askew* 
dence.  This  witness  had  never  seen  the  defendant  write, 
and  had  been  furnished  with  no  means  of  judgingof  the  char- 
acter of  his  handwriting,  further  than  that  he  had  once  re- 
ceived a  letter  purporting  to  have  been  written  by  the  defend- 
ant, and  in  consequence  of  its  abusive  character,  had  paid 
much  attention  to  its  handwriting.  To  furnish,  then,  a  foun- 
dation for  getting  the  judgment  of  this  witness  upon  the 
character  of  defendant's  handwriting,  another  witness  was 
permitted  to  testify  that  the  defendant  had  admitted  that  he 
wrote  the  abusive  letter  to  Anderson;  and  thereupon  the  lat- 
ter was  received  to  declare  that,  from  his  judgment  of  hand- 
writing, the  libel  was  written  by  the  same  person  who  wrote 
the  letter.  In  a  previous  part  of  the  trial,  a  witness,  Mr.  A- 
lexander,  had  testified  to  the  general  character  of  the  defend- 
ant's handwriting,  derived  from  seeing  him  write  a  contract 
with  himself.  This  contract  was  exhibited  to  the  witness, 
Anderson,  and  he  testified  that  the  contract  and  the  libel  were 
written  by  the  same  person.  Now  it  may  be,  that  this  evi- 
dence did  not  prejudice  the  truth,  or  it  may  have  actually 
contributed  to  its  elucidation  in  the  case  under  trial;  but  we 
feel  a  strong  conviction  that  the  admission  of  it  went  beyond 
the  bounds  of  what  has  been  heretofore  allowed  with  us  in 
disputed  questions  of  handwriting,  and  apprehend  that  if  gen- 
erally allowed,  it  would  lead  to  much  legal  inconvenience, 
and  tend  to  the  perversion  of  justice.  Upon  this  we  rest  our 
decision. 

A  question  very  nearly  resembling  the  present,  has  been 
recently  discussed  in  the  Court  of  King's  Bench  in  England, 
in  the  case  of  Doe  on  dem.  of  Mudd  v.  Suckermore,  5 
Adol.  <fc  Ellis  703  (31  Eng.  Com.  Law  Rep.  406.)  All  that 
learning  and  ingenuity  can  contribute  to  the  elucidation  of 
it,  may  be  there  discovered. 

Testimony  as  to  handwriting,  founded  on  what  is  properly 
termed  comparison  of  hands,  seems  to  be  now  generally  ex- 
ploded.    The  testimony  now  received,  is  that  of  the  belief 
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Juno  1840  of  a  witness  as  to  the  identity  of  character  between  the  wri- 
"""pJUJU  ting  in  question,  and  the  exemplar  of  the  party's  handwriting 
v  in  the  mind  of  the  witness,  which  exemplar  has  been  formed 
Askew.  Up0n  previous  sufficient  means  of  observation.  The  enqui- 
ry is,  what  does  the  law  hold  to  be  these  adequate  and  suffi- 
cient means  of  observation?  The  rule,  as  heretofore  observ- 
ed with  us,  has  been,  that  the  witness  must  either  have  seen 
the  party  write,  or  have  obtained  a  knowledge  of  the  charac- 
ter of  his  writing,  from  a  correspondence  with  him  upon  mat- 
ters of  business,  or  from  transactions  between  them,  such  as 
having  paid  bills  of  exchange  for  the  party  for  which  he  has 
afterwards  accounted.  2  Star,  on  Evid.  372.  These  prima 
facie  have  been  held  to  be  sure  means  of  acquiring  knowl- 
edge— but  means  short  of  these  have  been  deemed  inadequate 
to  afford  the  opportunity  of  knowing  a  man's  handwriting. 
It  may  be  asked,  why  this  precise  distinction?  What  differ- 
ence is  there  between  the  knowledge  of  handwriting  acquir- 
ed from  observing  writings  proved  to  be  those  of  a  party,  and 
observing  those  which  the  witness  has  himself  seen  written? 
Do  not  they  all,  if  really  written  by  him,  furnish  precisely 
the  same  means  of  judging  to  the  witness?  Waiving  other 
answers,  we  say,  in  the  first  place,  that  it  is  indispensable  to 
the  uniform  administration  of  justice  that  there  should  be 
,  some  definite  rule  for  ascertaining  when  the  witness's  belief 
— for  it  is  but  belief — has  been  formed  under  such  circum- 
stances as  entitle  it  to  confidence;  and  whenever  the  rule 
has  been  once  fixed,  it  is  dangerous  to  depart  from  it  because 
of  speculative  notions.  But  we  further  answer  that,  if  it  be 
admitted  that  all  instruments  written  by  a  man  furnish  the 
same  means  of  acquiring  a  knowledge  of  the  character  of  his 
writing,  (an  admission  which  is  not  to  be  made  without  ma- 
ny qualifications,)  yet  it  is  first  necessary  that  it  shall  be 
known  that  they  were  so  written,  before  any  opinion  found- 
ed on  them,  can  be  entitled  to  the  least  confidence.  In  the 
cases  put  by  the  rule,  the  law  supposes,  prima  facie  at  least, 
that  this  preliminary  matter  of  fact  is  known— but,  in  all 
other  cases,  it  is  to  be  proved.  How  is  this  to  be  done? — 
By  testimony— direct  or  indirect — met,  opposed,  weakened, 
strengthened,  repelled  or  established  by  other  testimony — 
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and  this  upon  a  number  of  collateral  issues,  of  which  no  June  1840 
previous  intimation  had  been  given — embarrassing  the  jury,    p 
surprising  the  parties,  and  unfitted  to  the  simplicity  and  dis-       ▼ 
tinctness  which  should  characterise  the  trial  of  facts  by  the  Askew- 
country.     The  case  before  us,  is  an  illustration  of  the  neces- 
sary consequences  of  a  relaxation  of  the  rule.    The  question 
of  fact  by  whom  the  letter  was  written,  is  as  fiercely  con- 
tested, as  the  fact  directly  in  issue  upon  the  writing  of  the 
KAet—and  yet  that  question  must  be  decided  in  the  affirma- 
tive, before  much  of  the  evidence  upon  this  ought  to  be  con- 
sidered by  the  jury.    Nor  is  this  answer  met  by  the  objec- 
tion that,  according  to  the  rule,  however  strictly  held,  these 
collateral  issues  may,  nevertheless,  be  introduced;  for  it  may 
be,  that  the  party  whom  the  witness  supposes  that  he  saw 
write,  was  personated  by  another — or  that  the  correspond- 
ence from  which  he  has  drawn  all  his  knowledge,  was  con- 
ducted by  a  clerk,  in  the  name  of  his  principal.    This  is  in- 
deed possible.    But  the  rule  so  restricted,  does  not  lead  to 
such  issues;  whereas,  the  relaxation  of  it  renders  them  in- 
evitable. 

We  think  it  unnecessary  to  enquire  whether  the  compari- 
son of  the  two  particular  letters  in  the*  contract,  and  in  the 
letter  to  Anderson,  were  admissible  for  the  special  purpose 
mentioned,  because  we  see  no  legitimate  purpose  for  which 
either  of  these  instruments  was  received  in  evidence. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  a- 
warded. 

Psr  Curiam.  Judgment  reversed. 
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Jane  1840  THE  STATE  w.  ELISHA  KING  et  al. 


Under  the  "  act  concerning1  writs  of  Quo  Warranto  and  Mandamus" 
(1  Rev.  Stat.  ch.  97,)  the  defendant,  though  judgment  is  given  for 
him,  cannot  recover  his  costs  against  the  relator,  where  the  public  on- 
ly is  interested;  for  the  act,  though  general  in  its  terms,  must  be  con- 
fined to  those  cases  only  where  the  relator  claims  some  office  or  fran- 
chise, and  has  therefore  a  personal  interest  in  the  suit. 

Upon  the  petition  and  affidavit  of  John  Clayton,  a  man- 
damus was  awarded  by  the  Superior  Court  of  Buncombe, 
commanding  the  defendants  to  lay  off  and  expose  to  sale  the 
lots  of  the  town  of  Hendersonville,  in  obedience  to  an  act  of 
the  General  Assembly  and  the  order  of  the  County  Court 
made  pursuant  thereto,  appointing  them  commissioners  for 
that  purpose,  or  to  show  cause  to  the  contrary.  To  this 
writ,  several  returns  were  made  by  the  defendants;  but  after- 
wards, without  any  formal  pleadings,  the  facts  were  agreed 
upon,  and  a  case  submitted' to  the  court,  who  awarded  a 
peremtory  mandamus.  From  this  sentence,  there  was  an 
appeal  to  the  Supreme  Court,  where  the  judgment  below  was 
reversed,  and  the  cause  remanded  for  further  proceedings.  In 
the  Superior  Court,  on  the  last  circuit,  before  his  Honor  Judge 
Hall,  the  application  was  dismissed,  and,  on  motion  of  the 
defendants,  it  was  adjudged  that  the  defendants  should  re- 
cover their  costs  of  John  Clayton,  the  relator,  to  be  taxed  by 
the  clerk  of  the  court.  From  that  judgment,  he  appealed  to 
the  Supreme  Court. 

The  Attorney  General  for  the  relator. 

No  counsel  appeared  for  the  defendants  in  this  court. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  A  mandamus  is  the  appropriate  remedy,  to  com- 
pel inferior  courts  and  officers,  and  sometimes  private  per- 
sons, to  perform  certain  acts  of  a  public  nature,  or  having 
connexion  with  a  public  duty.  At  the  common  law,  after  a 
mandamus  issued,  no  costs  were  to  be  paid  or  received,  the 
King  being  considered  the  prosecutor;  nor  could  the  return 
to  a  mandamus  be  contradicted.  But,  as  it  not  unfrequently 
happened  that  the  act  required  by  the  writ,  though  of  a  pub- 
lic nature,  or  connected  with  a  public  duty,  materially  af- 
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fected  individual  or  private  rights;  it  was  lawful  for  any  per- Jane  1840 
son  aggrieved  by  a  false  return  to  the  mandamus,  to  bring  ""state 
his  action  on  the  case  for  damages,  and  in  that  action,  costs  v 
were  recovered  by  the  successful  party.  By  the  statute  of  KinffetaI* 
9th  Anne,  ch.  20,  it  was  enacted,  that  where  persons  who 
had  a  right  to  the  offices  of  Mayor,  Bailiff  or  Portreve  of  a 
town  corporate  or  borough  in  England  or  Wales,  or  to  be 
burgesses  or  freemen  of  such  town  or  borough,  were  illegal- 
ly turned  out  of  their  offices  or  franchises,  or  refused  to  be 
admitted  thereto,  and  a  writ  of  mandamus  should  issue  for 
their  restoration  or  admission,  it  might  be  lawful  for  them  to 
traverse  all  or  any  of  the  material  facts  contained  in  the  re- 
turn to  the  mandamus,  and  then  the  person  or  persons  mak- 
ing the  return,  might  reply,  take  issue,  or  demur  to  such  tra- 
verse; and  such  further  proceedings  should  be  had  therein, 
for  the  determination  thereof,  as  might  have  been  had,  if  the 
person  or  persons  suing  the  mandamus,  had  brought  his  or 
their  action  on  the  case  for  a  false  return;  and  it  was  pro- 
vided, that  if  thereupon  judgment  should  be  rendered  for  the 
person  or  persons  suing  the  mandamus,  he  or  they  might  re- 
cover damages  and  costs,  in  such  manner  as  he  or  they  might 
have  done  in  such  action  on  the  case,  and  also  have  a  per- 
emptory writ  of  mandamus,  without  delay;  and,  on  the  oth- 
er hand,  that  if  the  judgment  should  be  rendered  for  the  per- 
son or  persons  making  return  to  such  writ,  he  or  they  should 
recover  costs  of  suit.  This  statute  was  not  in  force  in  this 
State;  but  in  the  session  of  1836-7,  an  act  was  passed  (1 
Rev.  Stat.  ch.  97,  title  Quo  Warranto  and  Mandamus,) 
which  was  evidently  modelled  after  this  statute,  and  which 
contains,  in  many  respects,  the  same  provisions.  Indeed,  the 
only  substantial  difference  between  the  statute  and  the  act, 
on  the  subject  of  the  mandamus,  is  that,  in  the  act,  these  pro- 
visions, instead  of  being  restricted  to  cases  where  a  manda- 
mus is  sued  for  restitution  of,  or  admission  to,  a  corporate  of- 
fice or  franchise,  are,  in  general  terms,  applicable  "to  any 
writ  of  mandamus."  The  judgment,  therefore,  which  was 
rendered  below,  is  warranted  by  the  words  of  the  act;  but 
we  are  of  opinion  that  it  is  not  warranted  by  the  sense  of  the 
act    The  provision  that,  after  a  traverse  of  the  return,  if  a 
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June  1840  verdict  be  found  for  the  person  suing  such  writ  or  judgment 
""*  given  for  him,  he  shall  recover  his  damages  and  costs,  "  as 

he  might  have  done  in  an  action  on  the  case  for  a  false  re- 
turn," is  obviously  confined  to  those  cases  in  which  the  writ 
has  been  sued  out  to  enforce  some  individul  or  private  right, 
alleged  to  have  been  injuriously  violated  or  withheld,  where 
damages  may,  in  truth,  be  sustained  by  the  false  return;  and 
the  converse  provision,  "  that  in  case  judgment  shall  be 
given  for  the  persons  making  such  returns,  they  shall  recov- 
er their  costs,"  ought,  we  think,  to  be  restricted  in  its  appli- 
cation to  those  cases  only.  In  the  case  before  us,  the  indi- 
vidual called  the  relator,  claimed  no  office  or  franchise,  set 
up  no  private  right,  complained  of  no  personal  injury,  and 
for  aught  that  appears  on  the  record,  had  no  interest  what- 
ever in  the  controversy  other  than  such  as  was  common  to 
him  with  the  other  citizens  of  the  State.  The  costs  of  such 
a  controversy  must  be  defrayed  as  they  were  at  common  law. 

Per  Curiam.  Judgment  reversed. 


RALEIGH  AND  GASTON  RAIL  ROAD  COMPANY  w.   KIM- 

BROUGH  JONES. 

Upon  the  confirmation,  by  the  County  Couit,  of  the  report  of  the  com- 
missioners Appointed  by  said  court  to  assess  the  damages  sustained  by 
the  owner  of  land  for  its  condemnation  to  the  use  of  the  Raleigh  and 
Gaston  Rail  Road  Company,  no  appeal  to  the  Superior  Court  is  given 
to  the  company  by  their  charter  of  incorporation,  nor  does  the  case 
come  within  the  provisions  of  the  general  law  in  relation  to  appeals 
from  the  County  to  the  Superior  Court. 

This  was  a  proceeding,  by  the  plaintiffs,  under  the  12th, 
13th  and  14th  sections  of  their  act  of  incorporation,  (see  2 
Rev.  Stat,  pages  302,  303,  and  304,)  to  have  the  land  of  the 
defendant  condemned  for  their  use.  Upon  the  return  of  the 
report,  by  the  commissioners  assessing  the  damages  to  be 


Gaston,  Judge.    We  are  of  opinion  that  the  Superior 
Court  did  not  err  in  dismissing  the  appeal. 

On  examining  the  provisions  in  the  act  of  incorporation, 
relative  to  the  proceedings  to  ascertain  the  damages  sustained 
by  a  proprietor  from  the  condemnation  of  his  land  for  the 
use  of  the  company,  they  will  be  found  to  confer  on  the  Coun- 
ty Court  an  authority  limited  in  extent,  but  final  in  its  char- 
acter. They  authorise  and  require  of  the  Court,  upon  the 
application  of  the  company  (sec  12) — or  of  the  proprietor — 
(see  sec.  19)  "  to  appoint  five  disinterested  and  impartial 
freeholders"  to  assess  these  damages.  On  a  return  of  the  re- 
port of  these  commissioners,  "  it  shall  be  confirmed  by  the 
Court  and  entered  of  record."  But  if  the  report  be  disaffirm- 
ed, or  it  the  freeholders  cannot  agree,  or  should  fail  to  make 
a  report  within  a  reasonable  time,  "  the  court  may  supersede 
them,  or  any  of  them — appoint  others  in  their  stead — and  di- 
rect another  view  and  report  to  be  made."  The  matter  in  con- 
troversy between  the  parties,  "  the  damages  sustained  by  the 
condemnation,"  is  not  one  of  which  jurisdiction  is  given  to 
the  court.  Upon  that  matter,  the  law  gives  the  court  no  au- 
thority to  pass.  The  powers  granted  to  the  court  amount  ta 
no  more  than  the  right  to  appoint  the  tiibunal  which  shall 
pass  upon  the  matter  in  dispute — and  in  a  limited  degree,  a 
supervision  over  that  tribunal,  in  order  to  quicken  its  action, 


Jones. 
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paid  to  the  defendant,  exceptions  were  filed  to  it  by  the  plain-  June  1840 
tiffs,  which  were  overruled  by  the  Court,  and  the  report  was  Rajei  h  & 
confirmed  and  ordered  to  be  recorded,  and  the  plaintiffs  pray-  Gaston  R. 
ed  for  an  appeal  to  the  Superior  Court,  which  was  granted  R*  Com" 
them.    In  that  Court,  on  the  last  circuit,  at  Wake,  before  his       v 
honor  Judge  Nash,  the  defendant  moved  to  dismiss  the  ap- 
peal, upon  the  ground  that  no  right  of  appeal  was  granted  in 
the  act  of  incorporation,  and  that  the  case  did  not  come  with- 
in the  provisions  of  the  general  law  in  regard  to  appeals. 
His  Honor  pro  forma  sustained  the  motion  to  dismiss,  and 
the  plaintiffs  were  allowed  an  appeal  from  this  order  to  the 
Supreme  Court. 

Badger  for  the  plaintiffs. 

W.  H.  Haywood  for  the  defendant. 
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Jane,  1840  or  to  set  it  aside  when  irregular  or  wrongful.    The  report  of 
r~&  gTr!  t'ie  commissioners  must  indeed  be  submitted  to  the  court,  and 
R.  Comp.  cannot  be  put  of  record  until  it  is  by  the  court  approved, 
j     T       But  when  so  recorded,  it  declares  not  the  sentence,  judg- 
ment, or  decree  of  the  court — but  merely  the  award — or  in- 
quest of  the  commissioners.    The  enactment  in 'our  statute 
regulating  "  appeals,  and  proceedings  in  the  nature  of  ap- 
peals," which  allows  to  any  person,  plaintiff  or  defendant,  or 
interested  in  a  suit,  to  appeal  from  any  judgment,  sentence  or 
decree  of  the  County  Court,  has,  it  seems  to  us,  no  applica- 
tion to  the  finding  of  a  special  tribunal  merely  recorded  in  a 
County  Court. 

It  is  apparent,  too,  we  think,  that  it  was  designed  by  the 
Legislature  that  the  finding  of  the  freeholders,  when  admit- 
ted of  record  by  the  County  Court,  should  be  final.  The  16th 
section  is  almost  express  to  that  effect:  "  On  the  confirmation 
of  such  report,  and  on  payment  or  tender  to  the  proprietor  of 
the  land,  of  the  damages  so  assessed,  or  the  payment  of  said 
damages  into  Court,  when,  for  good  cause  shewn,  the  court 
shall  have  so  ordered  it,  the  land  reviewed  and  assessed  as 
aforesaid,  shall  be  vested  in  the  Raleigh  &  Gaston  Rail  Road 
Company,  and  they  shall  be  adjudged  to  hold  the  same  in 
fee  simple  in  the  same  manner  as  if  the  proprietors  had  sold 
and  conveyed  it  to  them."  The  mode  of  proceeding  was  in- 
tended to  be  summary  j  cheap  and  expeditious — all  which 
purposes  would  be  frustrated  by  allowing  to  either  party  the 
unlimited  right  of  appeal.  Besides,  while  the  Legislature 
may  have  thought  the  justices  of  the  County  Court,  because 
of  their  knowledge  of  the  freeholders  of  the  county,  a  very 
competent  body  to  select  such  of  these  freeholders  as  were 
best  qualified  to  make  the  assessment  of  damages,  nan  constat 
that  they  supposed  the  legal  learning  of  the  Judge  of  the  Su- 
perior Court  would  supply  the  detect  of  this  personal  knowl- 
edge, and  enable  him  to  make  a  more  judicious  selection. 
No  provision  is  made  for  the  trial  of  the  question  of  damages 
at  bar.  If  the  report  of  the  commissioners  be  set  aside,  the 
act  contemplates  the  appointment  of  new  commissioners  to 
view  the  land  and  report  the  damages. 
In  addition  to  these  reasons  for  believing  that  the  Legisla- 
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tare  did  not  intend  to  give  the  right  of  appeal,  from  the  final Jone  184<> 
action  of  the  commissioners  in  the  County  Court,  or  of  that  *~" ~~ ~ 
court  upon  the  report  of  the  commissioners,  we  are  confirm- 
ed in  this  belief,  by  observing,  that  in  analogous  cases  where 
the  appeal  was  intended,  the  Legislature  have  expressly  giv- 
en it.  Such  is  the  case  with  respect  to  the  mode  of  ascer- 
taining damages  of  persons  injured  by  the  erection  of  public 
mills — so  also  in  controversies  about  appointing  or  settling 
terries-— and  on  petitions  for  laying  out  or  altering  public 
roads. 

In  saying  that  there  is  no  appeal  given  by  the  act  of  incor- 
poration, we  are  not  to  be  understood  as  holding  that  the  Su- 
perior Court  has  not  the  power  to  correct  injustice,  or  to  rec- 
tify error  in  the  proceedings  under  this  act,  upon  a  proper 
case  being  presented  requiring  the  exercise  of  such  a  power. 
This  control  over  the  action  of  inferior  tribunals,  essentially 
belongs  to  that  court,  and  is  indispensable  to  the  administra- 
tion of  justice.  But  the  parties  have  not  the  right  respec- 
tively, at  their  pleasure,  to  vacate  the  award  in  the  County 
Court  by  an  appeal  therefrom. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 


THE  STATE  t».  DAVID  McC.  GARDINER. 

Ad  indictment  for  forging  a  bond  against  one  of  the  obligors  therein,  may 

allege  the  forgery  of  the  whole  instrument  by  him. 
Ad  indictment  charging  the  forging  of  "  a  certain  bond,"  instead  of  a 

certain  paper  writing  purporting  to  be  a  bond,  is  proper. 

The  defendant  was  charged  at  Lincoln,. on  the  last  circuit, 
before  his  honor  Judge  Settle,  upon  the  following  bill  of 
indictment: 

"  The  jurors  for  the  State,  upon  their  oath  present,  that 
David  McC.  Gardiner,  late  of  &c.  on,  &c.,  with  force  and  arms 
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Jane  1840  in,  <fcc,  of  his  own  head  and  imagination,  did  wittingly  and 

The  State  ^^'y  ma^e>  ^orSe  an<*  counterfeit,  and  did  wittingly  assent 

▼       to  the  falsely  making,  forging  and  counterfeiting  a  certain 

McC.  Gar-  bond  and  writing  obligatory  in  the  words,  letters  and  figures, 

diner.  ,       .  »         *        j  >  t> 

that  is  to  say: 

'Four  months  after  date,  with  interest  from  the  date,  we  or 

'  either  of  us  do  promise  to  pay  Ephraim  Manney.  or  order,  the 

sum  of  twenty-four  dollars  and  thirty-eight  &  3-4  cents,  for 

value  received  of  him,  as  witness  our  hands  and  seals,  this 

19th  day  of  June,  1839. 

DAVID  McC.  GARDINER,  seal. 
A.  GARDINER,  seal. 
JOHN  VICKERS,  seal.' 
with  intent  to  defraud  the  said  Ephraim  Manney.  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  a- 
gainst  the  peace  and  dignity  of  the  State." 

After  a  verdict  of  guilty,  the  defendant's  counsel  moved  in 
arrest  of  judgment,  which  being  refused  and  judgment  pro- 
nounced, the  defendant  appealed. 

No  counsel  appeared  for  the  defendant  in  this  Court. 
The  Attorney  General  for  the  State. 

Ruffin,  Chief  Justice.  As  the  grounds  oi  the  motion  in 
arrest  of  judgment  are  not  stated  in  the  record,  and  the  Court 
has  not  had  the  assistance  of  counsel  for  the  prisoner,  it  is 
possible  we  may  have  overlooked  some  point  on  which  the 
motion  ought  to  have  been  allowed.  If  so,  it  will  be  a  source 
of  sincere  regret;  for  in  the  absence  of  counsel  of  his  own 
selection,  the  Court  has  endeavoured  to  discharge  for  the 
prisoner  that  office,  which,  as  a  public  duty,  is  devolved  on 
us.  After  a  careful  examination  of  the  record,  we  are  una- 
ble to  discover  any  reason  why  the  sentence  of  the  law  should 
not  follow  the  conviction. 

In  considering  the  case,  however,  one  or  two  points  have 
suggested  themselves,  on  which  it  maybe  supposed  an  objec- 
tion might  have  been  taken;  and  on  which,  therefore,  the 
Court  may  properly  give  an  opinion. 

As  the  name  of  the  prisoner  and  that  of  one  of  the  suppos- 
ed obligors  in  the  forged  instrument  appear  to  be  the  same,  it 
may  haye  .been  intended  to  present  the  question,  whether  the 
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indictment  can  allege  the  forgery  of  the  whole  instrument  by  June  1840 
one  of  the  parties  to  it?    To  that,  we  think,  there  would  be  ^.     s 
several  answers.    One,  that  the  objection  ought  to  have  been       v 
taken  on  the  evidence,  and  cannot  be  taken  in  this  manner;  McC.Gar- 
since  it  does  not  legally  follow  that  the  prisoner  is  the  same 
person  with  the  supposed  obligor,  although  the  names  be  the 
same.    But  admitting  the  identity  of  those  persons,  yet  sec- 
ondly, that  will  not  vitiate  the  indictment.    The  forgery  may 
have  consisted  of  alterations  of  a  true  instrument,  as  by  ma- 
king the  sum  mentioned  in  the  bond  more  or  less  than  it  was 
at  first,  or  by  adding  the  names  of  the  other  two  obligors 
without  their  knowledge  or  consent,  and  that  of  the  obligee. 
Now,  it  is  a  settled  rule,  that  in  such  cases  the  forgery  may 
be  charged  specially,  by  alleging  the  alterations;  or  the  for- 
gery of  the  entire  instrument  may  be  charged;  and  this  last 
will  be  supported  by  evidence  of  the  alterations — Rex  v. 
Elsworlh,  2  East  P.  C.  986,  988.    After  the  alterations,  the 
instrument  as  a  whole,  is  a  different  instrument  from  what  it 
was;  and  therefore,  in  its  altered  state,  is  a  forgery  for  the 
whole. 

Possibly,  the  prisoner's  counsel  meant  to  object  to  the  in- 
dictment, as  a  repugnancy,  that  it  charges  the  forgery  of  a 
certain  bond;  whereas  if  it  be  a  forgery,  it  is  not  a  bond,  but 
only  purports  to  be  such.  But  that  objection  too,  would  be 
untenable.  The  statute  uses  the  same  language:  "  forge  any 
deed,  will,  bond  &c."  and  while  it  is  prudent,  so  it  is  general- 
ly safe,  to  follow  in  the  indictment,  the  words  of  the  statute. 
Besides,  upon  looking  to  the  precedents,  in  books  of  criminal 
pleading,  it  is  found,  that  in  this  respect  the  present  indict- 
ment coqforms  to  those  long  settled. 

Without  further  lights  as  to  the  points  intended  to  be  relied 
on  for  the  prisoner,  the  Court  is  therefore  under  the  necessity 
of  saying,  that  there  is  no  error  in  the  judgment,  and  direct- 
ing the  steps  necessary  to  its  execution. 

Per  Curiam.  Judgment  to  be  affirmed. 
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Jane  1840  THE  STATE  w.  WILLIAM  STALOUP  et  al. 


In  an  indictment  for  a  iiot,  it  is  necessary  to  aver,  and  on  the  trial,  to 
prove  a  previous  unlawful  assembly:  And,  hence,  if  the  assembly 
were  lawful,  as,  upon  summons,  to  assist  an  officer  in  the  execution 
of  lawful  process,  the  subsequent  illegal  conduct  of  the  persons  so  as- 
sembled, will  not  make  them  rioters. 

This  was  an  indictment  containing  two  counts,  against  the 
defendants,  William  Stalcup  and  three  others.  The  first 
count,  charged  them  with  a  riot,  in  unlawfully  assembling 
and  beating  one  Morrison,  the  prosecutor;  and  the  second, 
with  a  common  assault  and  battery  upon  the  said  Morrison. 

Upon  the  trial  at  Macon,  on  the  last  circuit,  before  his 
honor  Judge  Hall,  it  appeared  that  a  state's  warrant  had 
been  issued  by  a  magistrate  of  Macon  county,  directed  to  one 
of  the  defendants,  a  constable  of  said  county,  commanding 
him  to  arrest  the  body  of  the  prosecutor,  Morrison,  for  a  for- 
cible tresspass.  By  virtue  of  this  warrant,  the  constable,  ac- 
companied by  the  other  defendants  and  some  other  persons,  all 
of  whom  had  been  summoned  by  him  to  aid  in  executing 
the  process,  went  to  the  place  where  the  prosecutor  was  at 
work,  and  arrested  and  tied  him.  Evidence  was  then  offer- 
ed to  show  that  the  defendants,  under  color  of  the  said  pro- 
cess, had  acted  oppressively  towards  the  prosecutor,  and  had 
unnecessarily  abused  his  person.  The  counsel  for  the  de- 
fendants, insisted,  that  although  the  evidence  might  warrant 
the  belief  that  the  defendants  had  so  oppressed  and  abused 
the  prosecutor,  yet  that  they  could  not  be  convicted  on  the 
first  ceunt  of  the  indictment,  and  asked  the  court  so  to  in- 
struct the  jury.  The  court  declined  giving  the  instruction 
prayed,  but,  on  the  contrary,  informed  the  jury,  after  giving 
them  the  legal  definition  of  a  riot,  that  if  they  believed,  from 
the  evidence,  that  the  defendants  were  guilty  of  such  op- 
pression and  abuse,  they  might  convict  them  upon  both 
counts. 

The  jury  returned  a  verdict  of  guilty  upon  both  counts, 
and,  after  an  ineffectual  motion  for  a  new  trial,  the  defend- 
ants appealed. 

The  Attorney  General  for  the  State  referred  to  2  Chit. 
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dim.  Law,  488,  and  note  thereto— Hawkins,  Book  2,  ch. Jfln*  18*° 
65— Branch  v.  Bradley,  2  Hay.  Rep.  53 — Hobart's  Rep.  TheState 
62, 264.  t 

No  counsel  appeared  for  the  defendants  in  this  court         4,  cup  et 

Daniel,  Judge.  The  case  states  that  the  defendants  as- 
sembled, in  consequence  of  the  summons  of  the  officer  to 
aid  him  in  the  execution  of  a  state's  warrant,  isssued  against 
the  prosecutor,  for  a  forcible  trespass.  Such  an  assembly 
cannot  be  considered  an  unlawful  assembly.  But,  we  think, 
an  unlawful  assembly  is  a  constituent  and  a  necessary  part 
of  the  offence  of  a  riot.  It  must  precede  the  unlawful  act 
which  consummates  the  offence  of  riot.  Hawkins  accord- 
ingly defines  a  riot  to  be  a  tumultuous  disturbance  of  the 
peace,  by  three  persons  or  more,  assembling  together  of  their 
own  authority,  with  an  intent  mutually  to  assist  one  another 
against  all  who  shall  oppose  them,  and  afterwards  putting 
the  design  into  execution,  in  a  terrific  and  violent  manner, 
whether  the  object  in  question  be  lawful  or  otherwise.  An 
indictment  for  a  riot,  always  avers  that  the  defendants  unlaw- 
fully assembled.  And  this  averment  must  (we  think)  be 
proved  on  the  trial,  as  well  as  the  subsequent  riotous  acts  of 
the  defendants,  before  they  can  be  convicted  of  a  riot  Rex 
▼.  Birt.  5  Carr.  &  P.  154.  Archb.  Crim.  L.  446,  (5  edition.) 
The  judgment  therefore  must  be  set  aside,  and  a  new  trial 
awarded,  because  the  defendants  have  been  improperly  con- 
victed on  the  first  count  in  the  indictment 

Per  Curiam.  Judgment  reversed. 


32  IN  THE  SUPREME  COURT 

Jane  1840  THE  STATE  w.  WILLIAM  WILSON  et  ll. 

On  an  indictment  for  a  riot,  it  is  only  necessary  to  prove  the  possession 
of  the  prosecutor,  and  that  may  be  done  by  parole  evidence,  without  the 
production  of  any  paper  evidence  of  title. 

An  indictment  charging  a  riot  and  forcible  trespass  to  the  land  of  one, 
cannot  be  supported  by  proof  that  the  land  belonged  to  him,  bnt  was 
then  in  the  possession  of  another  as  his  tenant.  It  ought  to  have  charg- 
ed the  trespass  to  have  been  to  the  land  in  the  possession  of  the  latter. 

The  defendants,  seven  in  number,  were  indicted  at  Yancy, 
on  the  last  circuit,  before  his  honor  Judge  Hall,  for  a  riot 
and  forcible  tresspass.  The  indictment  contained  three 
counts.  The  first  charged  that  the  defendants  unlawfully 
assembled  to  disturb  the  peace,  and  did  unlawfully  and  riot- 
ously pull  down  and  destroy  a  mill  dam  of  one  George  Byrd. 
The  second  count  charged  that  the  defendants  unlawtully 
assembled  to  disturb  the  peace,  and  did  riotously  cut  away 
and  destroy  a  part  of  a  mill  dam  in  the  possession  of  one 
Malcolm  Horton.  The  third  count  was  for  a  wilful  trespass 
in  destroying  a  mill  dam  in  the  possession  of  Malcolm  Hor- 
ton, and  in  the  presence  of  the  said  Horton. 

Horton,  who  was  the  prosecutor,  was  in  the  possession  of 
the  mill  dam  at  the  time  of  its  demolition,  and  had  lived  on 
the  land  on  which  the  dam  was  situated  for  some  time  be- 
fore, as  the  tenant  of  Byrd,  to  whom  the  land  belonged.  It 
appeared  that  the  defendants  came  to  the  dam,  and  in  the 
presence  of  Horton  and  against  his  will,  cut  away  thirty  feet 
of  it,  as  low  as  the  mud  sills. 

His  Honor  charged  the  jury,  that  if  the  dam  was  in  the 
possession  of  Horton,  and  was  the  property  of  Byrd,  and  the 
defendants  cut  away  the  dam  in  a  violent  and  tumultuous 
manner,  they  were  then  guilty  upon  the  first  and  second 
counts  of  the  indictment.  And  if  the  prosecutor  was  in  the 
actual  possession  of  the  dam,  and  the  defendants  cut  it  away 
in  his  presence,  and  against  his  will,  they  were  guilty  on  the 
third  count.  The  defendants  then  prayed  the  court  to  in- 
struct the  jury,  that  the  ownership  of  the  land  and  mill  dam 
by  Byrd,  and  the  possession  by  the  prosecutor,  could  only  be 
proved  by  the  production  of  the  title  papers;  but  the  court  re- 
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fused  so  to  charge.  The  jury  returned  a  general  verdict  of  J°ne  1840 
guilty  on  all  the  counts;  and  a  motion  for  a  new  trial  having  ^a  §tatd 
been  submitted  and  overruled,  the  defendants  appealed.  ▼ 

No  counsel  appeared  for  the  defendants  in  this  Court.        2/lB°n  ** 

The  Attorney  General  for  the  State. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  The  law  owes  its  protection  to  the  citizen  in  the 
quiet  and  peaceable  possession  of  his  houses,  fences,  fixtures, 
&c.,  against  the  unlawful  acts  of  rioters.  The  State  is  never 
called  upon,  in  an  indictment  for  a  riot  or  trespass,  to  estab- 
lish a  possession  by  a  paper  title;  parole  evidence  of  such  a 
possession  is  sufficient.  But  we  think  the  Judge  erred  in  his 
charge,  when  he  said  that  if  the  jury  believed  that  the  dam 
was  in  the  possession  of  Horton,  and  was  the  property  of 
Byrd,  the  defendants  were  guilty  on  both  the  first  and  second 
counts.  The  evidence,  we  think,  was  applicable  only  to  the 
second  and  third  counts:  but  not  to  the  first.  Byrd  had  but 
an  interest  in  reversion;  and  therefore  the  dam  is  improperly 
charged  to  be  his.  It  belonged  in  law  to  him  who  was  in 
the  immediate  possession,  and  that  was  Horton.  The  con- 
viction on  the  first,  and  the  conviction  on  the  second  count 
also,  on  the  same  evidence,  are  inconsistent;  and  the  direc- 
tion of  the  court  that  the  same  evidence  would  authorise  them 
to  find  the  defendants  guilty  on  both  these  counts,  and  also 
on  the  third  count,  seems  to  us  to  be  erroneous.  The 
judgment  must  be  reversed  and  a  new  trial  granted. 

Peb  Curiam.  Judgment  reversed. 


34  IN  THE  SUPREME  COURT 


Jane  1840    DEN  ON  DEM.  OF  JOHN  PURCELL  w.  TRYON  McFAR. 
LAND'S  HEIRS. 

Where  the  Clerk  of  a  Superior  Court  has  omitted  to  affix  the  seal  of  his 
court  to  writs  of/!*  fa.  and  venditioni  exponas  issued  out  of  the  county, 
the  couit  may,  at  a  subsequent  term,  order  the  clerk  to  affix  it?  seal  to 
the  said  executions  nunc  pro  tunc,  in  order  to  protect  a  purchaser  of 
the  land  sold  under  them,  where  no  third  person  claiming  under  one  of 
the  parties  to  the  execution  is  to  be  affected  thereby. 

Upon  a  judgment  obtained  in  the  Superior  Court  of  Robe- 
son county,  against  one  John  McFarland,  a  writ  of  fieri  fa- 
cias was  issued,  directed  to  the  Sheriff  of  Richmond  county, 
and  was  by  him  levied  on  the  land  in  question,  as  the  prop- 
erty of  the  said  John  McFarland.  The  fieri  facias  was  re- 
turned, and  a  writ  of  venditioni  exponas  issued,  under  which 
the  land  was  sold,  when  John  Purcell  became  the  purchaser, 
and  received  a  deed  from  the  sheriff  for  it.  An  action  was 
then  brought  in  the  county  of  Richmond,  by  the  purchaser, 
to  recover  the  possession  of  the  land  from  the  heirs  of  one 
Tryon  McFarland.  On  the  trial  of  that  suit,  an  objection 
was  taken  that  the  clerk,  who  issued  the  writs  under  which 
the  land  had  been  levied  upon  and  sold,  had  neglected  to  af- 
fix the  seal  of  the  court  to  them;  whereupon  the  plaintiff  was 
nonsuited;  but  the  nonsuit  was  afterwards  set  aside  and  a  new 
trial  granted,  in  order  to  give  the  plaintiff  an  opportunity,  if 
he  could,  to  supply  the  defect.  He  accordingly  made  a  mo- 
tion, founded  upon  an  affidavit  stating  the  facts,  in  the  Supe- 
rior Court  of  Robeson,  at  the  Spring  Term  1840,  before  his 
honor  Judge  Bailey,  that  the  clerk  should  affix  the  seal  of 
the  said  court  to  the  executions  nunc  pro  tunc.  The  mo- 
tion was  resisted,  and  his  Honor  being  of  opinion  that  he  had 
no  power  to  make  the  amendment,  overruled  the  motion.  It 
was  then  placed  on  the  record,  and  the  plaintiff  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  The  case  comes  before  us  upon  the  single  point, 
whether  the  Superior  Court  of  Robeson  county  had  the  pow- 
er, at  the  time  the  motion  was  made,  to  amend  the  executions 
by  affixing  the  seal  of  the  court  to  them.    We  are  of  the  o- 
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pinion  that  the  court  had  the  power.    The  omission  of  the  Jane  1840 
clerk  to  affix  the  seal  to  the  executions,  was  but  a  misprision  "pjJJZJi"" 
in  him.    At  common  law,  the  court  on  motion  will,  while       v 
the  pleadings  are  in  paper,  and  before  they  are  entered  of  re*  *fcFda,r" 
cord,  permit  amendments  in  form  or  substance,  on  proper  and    heijg.  ° 
equitable  terms.    But  when  the  proceedings  are  entered  on 
record,  the  court  will  not  amend  further  than  is  allowable  by 
the  statutes  of  amendments.    In  this  State,  as  in  England, 
judicial  writs  are  seldom  ever  recorded,  so  that  while  they  are 
but  on  the  file,  the  common  law  rule  as  to  amendments  are 
as  properly  applicable  to  them  as  to  the  pleadings  in  a  cause 
whilst  they  remained  in  paper.    Bing.  on  Judgments  72; 
Bing.  on  Execut's.  189.    In  England,  writs  of  ca.  sa.  andj?. 
fa.  must  be  signed  as  well  as  sealed.    When  third  persons, 
who  derive  title  from  one  of  the  parties,  are  not  affected,  ex- 
ecutions may  be  amended  by  adding  or  altering  the  teste  or 
return.    Tidd.  986, 1027.    1  Marsh.  Rep.  399.  5  East.  291. 
Bing.  on  Exect'ns.  190.    Such  amendment  was  authorised 
to  be  made  by  a  decision  of  this  Court,  in  Smith  v.  Dan- 
iel, 3  Murp.  128.    And  we  think,  with  Judge  Henderson, 
that  an  amendment  is  a  matter  of  course,  as  to  the  affixing  ' 
the  seal  to  the  executions,  when  they  have  been  omitted  by 
the  negligence  or  ignorance  of  the  clerk,  and  no  third  person 
claiming  under  one  of  the  parties  to  the  execution  is  affected 
thereby.    Seawell  v.  Bank  of  Cape  Fear,  3  Dev.  Rep.  284. 
We  know  that  executions  may  be  amended  after  they  have 
been  acted  on,  so  as  to  render  them  a  justification  to  the  offi- 
cer, when  otherwise  they  would  not  be.    Bender  v.  Askew, 
3  Dev.  Rep.  151,  and  the  authorities  then  cited.    Then  why 
not  amend  by  affixing  the  seal  to  protect  a  bona  fide  purcha- 
ser?   We  think  that  the  judgment  must  be  reversed;  and  this 
opinion  must  be  certified  to  the  Superior  Court  of  Robeson, 
with  directions  to  proceed  upon  the  motion  according  to  its 
sound  discretion. 

Per  Curiam.  Judgment  reversed. 


36  IN  THE  SUPREME  COURT 


June.  1840  JACOB  CARROLL,  Adm'r.  of  GEORGE  REYNOLDS  w.  LEMTJ- 
— » EL  DURHAM  et  al. 

If  one  of  two  or  more  obligors  in  a  bond,  administer  upon  the  estate  of 
the  obligee,  he  cannot  maintain  an  action  on  the  bond  against  the  other 
obligors;  and  though  the  action  is  only  suspended  during  the  life  of 
the  administrator,  and  may  be  brought  by  the  administrator  de  boni$ 
rum  of  the  intestate,  yet  the  defence  is  properly  upon  a  plea  in  bar,  in- 
stead of  a  plea  in  abatement. 

This  was  an  action  of  debt,  on  a  bond,  brought  by  Jacob 
Carroll  as  administrator  of  George  Reynolds,  deceased,  a- 
gainst  Lemuel  Durham  and  Benjamin  Durham.  The  bond 
was  given  by  Jacob  Carroll,  (the  present  plaintiff)  and  the 
two  Durhams  to  Jesse  Reynolds,  by  whom  it  was  endorsed  to 
George  Reynolds,  who  died  intestate.  The  plaintiff  took 
administration  of  his  estate,  returned  the  bond  in  his  inven- 
%  tory,  and  then  brought  this  action.  The  defendants  pleaded 
several  pleas  in  bar;  and  amongst  them,  they  specially  plead- 
ed the  above  facts.  At  the  trial,  on  the  last  circuit  at  Ruth- 
erford, before  his  honor  Judge  Hall,  the  facts  appearing  on 
the  evidence  to  be  true,  the  plaintiff  was  nonsuited,  and  ap- 
pealed. 

Iredell  for  the  plaintiff. 

No  counsel  appeared  for  the  defendants  in  this  court. 

•  Ruffin,  Chief  Justice,  after  stating  the  case  as  above, 

proceeded  as  follows:  There  is  precise  authority  very  ancient, 
and  also  modern,  that  this  action  would  not  lie,  if  the  plain- 
tiff were  executor,  instead  of  being  administrator.  In  Wank- 
ford  v.  Wanfcford,  1  Salk.  299,  Mr.  Justice  Gould  cites 
from  the  Year  Book  21,  Ed.  4,  81,  a  case  where  several  per- 
sons were  jointly  and  severally  bound,  and  the  obligee  made 
one  of  the  obligors  his  executor;  and  it  was  held  that  he 
could  not  have  an  action  against  the  other  obligor.  Exactly 
the  same  point  came  under  consideration  in  Cheetham  v. 
Ward,  1  Bos.  &  Pul.  630,  and  was  decided  the  same  way. 
There  was  an  effort  to  sustain  the  action,  upon  the  distinc- 
tion between  a  joint  bond,  and  one  joint  and  several;  and 
upon  the  difference  between  a  release  by  deed,  and  one  by 
operation  of  law.    But  the  court  thought  there  was  nothing 
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in  the  distinctions;  for  they  said,  there  is,  in  fact,  but  one  du-  Jane  1840 
ty  extending  to  all  the  obligors,  and  a  discharge  of  one,  or  a  Carroll 
satisfaction  made  by  one,  is  a  discharge  of  the  others.    That       j 
was  considered  as  putting  an  end  to  the  argument,  that  the    ^^ 
action  is  not  necessarily  suspended  as  to  all  the  obligors: 
" for  it  is  the  effect,"  says  Chief  Justice  Eyre,  "of  the  sus- 
pension as  to  one,  that  releases,  discharges  and  extinguishes 
the  action  as  to  both." 

We  are  aware  that  there  is  a  well  settled  difference  be- 
tween the  cases  of  the  debtor  being  the  executor  of  the  cred-  The.di,"1. 

0  unction  be* 

itor  or  his  administrator.    When  the  obligor,  or  one  of  the  tween  the 
obligors  is  executor,  not  only  is  an  action  on  the  debt  sus-i„g  °\h* ex- 
pended,  but  the  debt  is  extinguished;  and  no  action  on  it  ev-  JjJJ^Sit- 
er  will  arise.    But  the  committing  of  administration  to  the  °j»  *n.d  hii 
obligor  does  not  extinguish  the  debt.    It  suspends  the  action,  tor  stated, 
but  the  debt  remains.     Sir  John  Needham's  case,  8  Rep.  ™jjgll)>f  u 
136.    Both  the  executor  and  the  administrator  must,  indeed,  explaln«d. 
account  for  the  debt,  as  assets  to  creditors  and  legatees,  or 
next  of  kin.    Cro.  Car.  373, 1  Salk.  303  &  306.     Carey  v. 
Goodinge,  3  Bro.  ch.  cas.  110.    But  in  neither  case,  can 
there  be  an  action  at  law  for  the  debt;  from  the  absurdity  of 
the  same  person  being  both  plaintiff  and  defendant.    But 
that  is  not  the  only  reason  of  the  rule  as  applicable  to  ex- 
ecutors; for  if  it  were,  then  should  the  executor  die  intestate, 
his  administrator  could  be  sued  by  the  administrator  de  bo- 
nis non  cum  testamento  annexo  o!  the  testator.    Yet  it  is 
clear,  that  cannot  be;  for  no  action  at  law  will  ever  lie  for 
any  person  on  the  debt.    Mr.  Justice  Powell,  in  Wank- 
ford  v.  Wankfordj  states  the  true  reason,  that  which  is  pe- 
culiarly applicable  to  the  case  of  an  obligor  being  appointed 
the  obligee's  executor.    He  says,  "the  reason  is,  that  a  per- 
sonal action,  once  suspended  by  the  act  of  the  party,  is  gone 
forever;  and  though  in  some  cases  it  may  be  suspended  and 
revive  again,  yet,  fiever  where  the  suspension  is  by  the  act 
of  the  party."    It  is  not,  therefore,  that  the  remedy  is  sus- 
pended, but  that  it  is  suspended  by  the  testator's  own  act9 
that  extinguishes  the  executor's  debt.    For  in  such  a  case, 
we  may  well  say,  as  is  said  in  the  book,  the  debt  is  extinct; 
since  a  duty  for  which  there  is  no  remedy  in  presenti  eel 
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Jane  iM0futuro  ceases  to  be  a  duty  in  a  legal  sense.  But  both  Mr. 
Carroll  Justice  Powell  and  Lord  Holt  say,  that  an  administration 
▼  is  but  a  suspension  of  the  action,  and  not  an  extinguishment 
et  d?  °*  ^e  *kk*J  because  the  administration  is  not  the  act  of  the 
party,  but  of  the  law;  and  for  this  they  quote  Sir  John  Need- 
ham's  case.  What  is  meant  by  the  action  being  suspended 
very  plainly  appears.  It  is,  that  there  can  be  no  action  white 
the  administration  continues,  because  of  the  absurdity  before 
mentioned.  But  that  after  it  shall  be  no  longer  in  force,  ei- 
ther from  its  repeal,  or  from  the  death  of  the  administrator, 
then  an  action  will  lie;  because  the  debt  has  all  along  subsist- 
ed, and  then  there  stre  proper  parties  to  constitute  the  action, 
namely,  the  administrator  de  bonis  non  of  the  first  intestate, 
and  the  executor  or  administrator  of  the  first  administrator. 
Accordingly,  Sir  John  Needham's  case  was  an  action  by  an 
administrator  against  one  who  administered  on  the  creditor's 
estate,  but  whose  letters  were  repealed.  It  is  true,  in  that 
case,  the  letters  to  the  defendant  were  improperly  granted, 
and  were  declared  in  the  Spiritual  Court  pro  nulla  and  tn- 
valida  ad  omnem  juris  effectum.  But  the  judgment  was 
not  founded  on  that,  but  on  the  general  principle,  that  al- 
though the  action  had  been  suspended,  yet  it  then  well  laid 
for  the  administrator  de  bonis  non.  For  in  that  case,  Lord 
Coke  cites,  as  analogous  and  illustrative  of  the  rule,  the  case 
of  a  woman  executrix  marrying  the  debtor  of  her  testator, 
and  after  the  death  of  the  husband,  having  her  action  against 
his  executor  or  heir;  because  she  held  the  debt  in  another 
right,  and  it  was  only  suspended  during  the  coverture.  And 
in  another  case,  cited  inBac.  Abr.  Executors  A  10,  and  re- 
ported in  Siderfin  79,  and  1  Keb.  313,  the  obligor  was  ap- 
pointed administrator  and  died;  and  then  his  executor  was 
sued  for  the  debt  by  the  administrator  de  bonis  non  of  the  ob- 
ligee, and  the  plaintiff  had  judgment  But  it  is  undoubtedly 
the  law,  that  during  the  life  of  the  administrator  and  the  ex- 
istence of  his  administration,  there  can  be  no  action  on  his 
debt  to  his  intestate,  if  he  be  the  sole  debtor.  And  we  think 
the  law  must  be  the  same,  if  the  administrator  be  one  obli- 
gor with  others  in  a  joint  and  several  bond.  The  principle 
of  Cheetham  v.  Ward,  and  the  old  cases  cited  in  it,  is  that 
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the  contract  creates  but  one  duty,  of  which  the  obligation  is  Jono  1840 
the  same  upon  all  the  obligors;  and  therefore,  that  whatever  "carrou"" 
discharges  that  obligation  as  to  one  does  so  as  to  the  others.       v 
Now,  as  far  as  this  principle  goes,  the  cases  of  an  executor    ^j1 
and  administrator  are  strictly  analogous;  and  therefore  we 
think  those  adjudications,  last  quoted,  direct  authorities  that 
the  present  action  will  not  lie. 

But  a  doubt  has  been  suggested,  whether  the  matter  is 
properly  in  abatement  or  in  bar.  To  make  the  principle,  of 
which  we  have  been  speaking,  self-consistent,  it  must  be  a 
part  of  it,  that  when  there  is  a  discharge  of  one  of  the  debt- 
ors, the  discharge  of  the  others  is  to  the  same  extent  with  his, 
and  no  further.  When  one  of  the  obligors  is  appointed  ex- 
ecutor of  the  obligee,  the  discharge  of  all,  from  both  the  ac- 
tion and  the  debt,  is  total  and  perpetual.  But  the  discharge 
to  an  administrator  in  such  a  case,  is  not  from  the  debt;  but 
it  is  temporary  from  the  action.  Consequently, 'his  co-obli- 
gors can  claim  no  more  through  him.  Now  it  is  true,  that  if 
the  right  of  action  be  merely  suspended,  or  the  matter  plead- 
ed only  defeat  the  present  proceeding,  it  should  usually  be 
pleaded  in  abatement.  Some  matters,  indeed,  may  be  plead- 
ed either  in  abatement  or  in  bar;  and,  perhaps,  this  may  be  of 
that  character.  But,  without  saying  that  it  might  or  might 
not  be  pleaded  in  abatement,  we  think  it  good  in  bar,  notwith- 
standing the  defendants  have  but  a  temporary  protection  a- 
gainst  the  payment  of  the  debt.  The  case  is  a  peculiar  one. 
The  right  of  action  is  but  suspended,  as  regards  these  de- 
fendants, but  it  is  suspended  until  the  death  of  the  present 
plaintiff,  and  therefore,  until  a  period  so  late  that  he  cannot 
have  an  action  on  the  bond  at  any  time.  Consequently,  he 
is  barred.  The  present  administrator,  who  cannot  sue,  must 
not  be  confounded  with  the  administrator  de  bonis  non}  who 
may  sue  when  he  comes  into  existence.  They  are  different 
persons;  and,  at  common  law,  there  was  no  privity  between 
them.  It  is  still  very  limited,  as  created  by  statute.  The 
ict  of  1624, 1  Rev.  Stat.  ch.  2,  sec.  6,  in  one  section,  gives  a  The  open 
scire  facias  to  an  administrator  de  bonis  non}  on  a  judgment  JSj^jJl 
recovered  by  an  executor  or  administrator.  The  first  section  (i  Rer  sj. 
enacts  that  no  suit,  to  which  an  executor  or  administrator  is6,)Vhich 
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Jane  1840  a  party,  shall  abate  by  his  death,  but  may  be  revived  by  or 

Carroll    a?a*nst  *e  administrator  de  bonis  non  of  the  deceased,  as,  by 

▼       the  existing  law,  it  might  be  by  or  against  an  executor  upon 

Deutr^m  the  death  of  his  testator,  the  original  plaintiff  or  defendant  in 

an  action.    But  it  is  the  necessary  construction  of  that  act, 


provides  for  ^i;  the  administrator  de  bonis  non  may  proceed  only  in  such 

vie  revival  «     .    »  «  «     .    .  ii 

of  a  sah  by  action  by  the  first  administrator,  as  that  administrator  could 
JJitop™^.9"  properly  bring  and  maintain.  \t  does  not  authorise  the  first 
plained,  administrator  to  bring  a  suit,  which,  otherwise,  he  could  not. 
It  does  not  enable  the  plaintiff  to  sue  now,  because  at  his 
death  an  action  will  arise  to  the  administrator  de  bonis  non. 
That,  indeed,  will  be  a  different  action  from  the  present;  for 
this  is  against  two  only  of  the  obligors,  while  that  will  be 
against  them  and  the  executor  of  the  present  plaintiff.  As 
therefore  this  plaintiff  can  never  maintain  an  action  on  this 
bond,  because  he  is  one  of  the  obligors,  that  matter  must  be 
a  good  pled  in  bar;  and  as  the  facts  were  undisputed  at  the 
trial,  he  was  properly  non-suited. 

We  should  have  more  hesitation  in  pronouncing  this  judg- 
ment, if  the  estate  of  the  intestate  lost  by  it,  or  even  if  his  eo- 
ThebondofQbijgQfs  were  g^  free  from  the  debt  to  the  prejudice  of  the 

an  obligor  «•  • 

-who i  u  ad-  present  plaintiff.  As  has  been  already  said,  the  debt  is  as- 
op,ncxe?ator  sets  to  all  purposes  in  the  plaintiff's  hands;  and  therefore  the 
of  his  obu-estate  js  secure#    Nor  can  we  doubt  that  a  method  may  be 

gee,  is  a*-  * 

aeta  in  his  devised  to  obtain  justice  from  the  defendants.  Perhaps,  this 
the  credit-  might  be  a  proper  case  for  a  special  administration  on  this 
S^Tor'*"  particular  debt  to  be  granted  to  a  third  person,  while  the 
TtL  °f  br"  P'81"1^  would  administer  the  other  parts  of  the  estate.  But 
gee.  if  that  be  not  done,  yet  if  the  plaintiff  should  pay  debts  of 

What  relief  kis  intestate  to  the  value  of  this  debt,  or  should  pay  it  in  the 
■{^5^^  account  between  him  and  theliext  of  kin,  we  should  be  much 
istera  upon  inclined,  and,  at  present,  see  no  reason  why  we  should  not 
hUobli^fhold,  that  such  actual  payment  would  enable  the  plaintiff,  in 

nioathu *" aa  action  ia  his  own  naD&e,  to  get  contribution  or  indemnity 
principal     from  his  co-obligors.    In    Wankford  v.   Wankford,  after 
•uaa^L  ""stating  that  an  administration  by  the  debtor  does  not  extin- 
guish the  debt,  Lord  Holt  delivers  his  opinion  further,  "  that 
if  the  administrator,  having  no  assets,  pap  a  debt  of  the  in- 
testate, to  the  value  of  the  bond,  out  of  his  ownjmoney,  that 
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will  be  a  release,  though  he  had  not  known  it  to  be  so  ad-  Jon*  1840 
judged."    We  understand  this  to  mean,  that  in  such  a  case,  Ca|loU 
the  administrator  de  bonis  non  could  not  recover  from  the       t 
representative  of  the  first  administrator,  because  there  was  ac-  Du/hI^m 
tual  payment,  and  that  was  a  discharge  of  the  debt.    A  doc- 
trine so  reasonable  must,  we  should  think,  be  law.    If  it  be, 
then  payment  by  this  plaintiff  in  a  like  manner,  would  be  a 
perfect  and  final  discharge  of  both  himself  and  the  defend- 
ants from  the  debt  and  from  the  action  of  the  administrator 
de  bonis  non;  and  ought  to  give  him  his  action  presently  a- 
gainst  his  co-obligors  for  whatever  they  ought  to  pay,  as  be- 
tween themselves:  for  example,  if  he  be  the  surety  for  one  or 
both  of  them. 

Pee  Curiam.  Judgment  affirmed. 
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June  1840  THE  STATE  UPON  THE  RELATION  OF  HENRY  GILES  vs. 
; —  JOHN  H.  HARDIE. 

An  adjudication  of  the  County  Court,  that  a  particular  person  has  been 
duly  elected  Sheriff  of  the  County,  and  that  he  has  the  necessary  qual- 
ification of  a  freehold  of  one  hundred  acres  of  land  in  fee  simple,  is 
not  a  judgment  in  rem,  binding  opon  all  the  world,  but  can  at  most  on- 
ly cooclude  the  parties  contesting  the  election,  and  cannot,  therefore, 
operate  as  an  estoppel  to  an  information  in  the  nature  of  a  quo  warranto 
filed  by  (he  proper  officer  of  the  State  against  the  Sheriff,  alleging  the 
want  of  such  freehold  qualification. 

An  information  in  the  nature  of  a  quo  warranto  brought  to  try  the  right 
to  an  office  or  franchise,  though  in  form  a  criminal  proceeding,  is  in 
the  nature  of  a  civil  remedy,  and  is  not  therefore  within  the  meaning 
of  the  8th  sectic  n  of  the  Bill  of  Rights,  which  declares  that  "  no  free- 
man shall  be  "pot  to  answer  any  criminal  charge  but  by  indictment, 
presentment  or  impeachment." 

The  act  of  1836  "  concerning  writs  of  quo  warranto  and  mandamus"  (1 
Rev.  Stat.  ch.  97)  is  not  confined  to  contests  between  different  claim- 
ants to  offices  and  franchises;  but  is  intended  to  regulate  the  mode  br 
which  all  usurpations  of  offices  and  franchises  may  be  examined  and 
determined  in  the  courts  of  justice.  Hence,  an  information  in  the  na- 
ture of  a  quo  warrants  may,  with  leave  of  the  court,  be  filed  by  the 
Attorney  General  or  Solicitors  for  the  State,  in  their  respective  circuits, 
against  a  sheriff,  to  enquire  by  what  right  he  holds  his  office;  and 
whether  any  person  should  be  named  as  relator  or  not  in  such  informa- 
tion, eeems  to  be  immaterial,  as  the  information  is  that  of  the  Attor- 
ney General  or  Solicitor  of  the  State,  and  not  of  the  relator. 

Whether  its  appearing  affirmatively  that  an  information  was  filed  with 
leave  of  the  court  be  necessary  or  not,  it  will  be  sufficient  if  the  pro- 
ceedings of  record  show  that  it  has  the  sanction  of  the  court. 

It  is  no  objection  to  an  information  that  the  full  title  of  the  "  Solicitor  for 
the  State"  is  not  given,  and  that  the  term  "  Solicitor"  only  is  used. 
But  if  it  were  an  objection,  it  would  be  formal  only,  and  could  not  a- 
vail  the  defendant  on  a  demurrer  to  his  plea, 

At  the  March  Term,  1839,  of  Rowan  Superior  Court,  an 
information  in  the  nature  of  a  quo  warranto  was  filed  by 
James  R.  Dodge,  Esq.,  the  Solicitor  for  the  State,  in  that  cir- 
cuit, giving  the  court  to  understand  and  be  informed  that 
John  H.  Hardie  had  used  and  exercised,  and  was  then  using 
and  exercising  the  office  of  sheriff  of  said  county  without  any 
warrant,  and  had  usurped,  andjwas  then  usurping  the  said 
office;  and  alleging  especially  that  at  the  time  of  the  election 
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of  the  said  John  as  sheriff  of  said  county,  he  was  not  pos-  June  1840 
sessed  of  a  freehold  of  one  hundred  acres  of  land  in  fee  sim-The  s^ 
pie,  and  praying  the  advice  ot  the  court,  and  dtie  process  of  ▼ 
law  against  the  said  John,  to  answer  by  what  right  he  claim-  Hardie- 
ed  to  hold  said  office.  Thereupon,  by  order  of  Court,  pro- 
cess issued  as  prayed,  returnable  to  the  September  Term  fol- 
lowing, when  the  said  John  appeared  and  pleaded  to  the  said 
information,  first,  that  he  was  duly  elected  sheriff  of  said 
county,  on  the  9th  day  of  August,  1838,  by  a  majority  of  the 
legal  voters  of  said  county;,  and  that  he  was  seized  of  a  free- 
hold of  one  hundred  acres  of  land  in  fee,  as  required  by  law; 
and,  secondly,  that  at  the  August  Term,  1838,  of  the  County 
Court  of  Rowan,  being  the  term  immediately  following  the 
election  of  the  respondent  as  sheriff  of  said  county,  the  qual- 
ifications of  the  respondent  to  hold  said  office  were  contested; 
and  thereupon  it  was  by  the  said  court,  a  majority  of  the  jus- 
tices of  the  county  being  present,  adjudged  that  the  respond- 
ent was  seized  of  the  freehold,  and  had  all  the  other  qualifi- 
cations required  by  law  of  a  sheriff;  and  thereupon  he  was 
permitted  by  the  said  court  to  take  the  oaths  and  execute  the 
bonds  required  by  law  of  a  sheriff,  and  did  take  the  oaths  and 
execute  the  bonds  accordingly.  To  this  second  plea  the  So- 
licitor, in  behalf  of  the  State,  demurred  generally,  and  the  re- 
spondent having  joined  in  demurrer,  the  same  was  argued  at 
the  March  Term,  1840,  of  said  court,  before  his  honor  Judge 
Settle,  when  the  demurrer  was  sustained,  and  the  respon- 
dent, by  leave  of  the  court,  appealed  from  that  judgment  to  ' 
the  Supreme  Court. 

Badger,  for  the  defendant,  contended  that  the  whole  pro- 
ceeding ought  to  have  been  dismissed,  because  the  defendant 
could  not  be  called  to  answer  the  information: 

1st.  The  act  concerning  writs  of  Quo  Warranto  and  Manr 
damns,  1  Rev.  Stat.  ch.  97,  though  general  in  its  terms,  is 
Dot  applicable  to  the  office  of  sheriff. 

2nd.  If  the  office  of  sheriff  be  embraced  in  the  act,  or  must 
be  construed  to  be  within  its  provisions,  then  the  proceeding, 
being  a  criminal  one,  is  prohibited  by  the  8th  section  of  the 
Bill  of  Rights,  and  the  Legislature  had  no  right  to  pass  the 
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June  1840  act    That  the  "proceeding  is  of  a  criminal  nature,  see  2 
The  State  Hawk.  PL  Cro.  ch.  26,  sec.  16—1  Tremain's  Pleas,  253—6 
Httd*      Wentworth,  28  et  aeg^-Attorney  General  v.  Utica  Insur- 
ance Company,  3  John.  Ch.  Rep.  371. 

3rd.  The  information  is  fatally  defective,  because  it  does 
not  shew  upon  its  lace  that  it  was  filed  by  leave  of  the  court. 
An  information  in  England~doesjnot  shew  this;  but  there  is 
a  reason  for  a  difference  there  and  here.  There,  the  power 
to  file  an  information  is  not  given  by  statute,  but  is  only  reg- 
ulated by  it;  but,  in  this  State,  the  power  is  given  by  the  stat- 
ute, and  none  exists  in  the  Solicitor  without  it. 

4th.  The  information  is  totally  defective  in  form  and  sub- 
stance.   See  6  Wentworth's  Pleas,  28,  for  a  proper  form. 

5th.  The  Judge  erred  in  saying  that  the  pleas  could  not 
be  sustained,  although  the  County  Court  had  decided  the 
question.  See  the  act  concerning  sheriffs,  1  Rev.  Stat.  ch. 
109,  sec.  5,  6,  7,  8.  And  if  the  question^could  be  reviewed 
in  any  other  Court,  the  plea  must  be  answered  by  shewing 
some  special  matter,  and  not  by  a  general  demurrer. 

The  Attorney  General  and  Barringer,  for  the  State,  con- 
tended that  the  act  applied  to  every  office.  Writs  of  Quo 
Warranto  and  Mandamus  were  writs  known  to  the  com- 
mon law;  and  the  statute  of  9th  Ann,  and  4  and  5  Will:  and 
Mary,  only  regulated  them.  Our  act  embraces  the  office  of 
sheriff  in  its  terms.  See  Bac.  Abr.  Tit.  Information  letter  D. 
—Bui.  N.  P.  210,  211,  212— People  v.  Van  Slike,  4  Cow- 
en's  Rep.  297. 

2nd.  The  argument  that  the  act  is  unconstitutional  is  bas- 
ed upon  the  supposition  that  the  proceeding  is  a  criminal 
one;  but  it  has  always  been  regarded  as  a  civil  proceeding, 
though  in  some  measure  in  the  nature  of  a  criminal  one— 4 
Cowen's  Rpp.  100 — note  A  in  People  v.  Richardson — Peo- 
ple v.  Clerk,  4  Cow.  Rep.  95 — 1 5  John.  Rep.  387. 

3rd.  To  the  objection  that  the  information  does  not  shew 
that  it  was  filed  by  leave  of  the  court,  the  reply  is,  that  it  was 
unnecessary;  and  if  it  were,  the  court's  entertaining  and  act- 
ing upon  it,  shows  that  it  had  its  sanction. 
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4th.  As  to  the  informality  of  the  proceeding,  the  defendant  June  1840 
is  too  late  to  avail  himself  of  it  alter  plea— 4  Term  Rep.  276  The  Sut6 
—Com.  Dig.  Tit  Quo  Warranto— Z  Term  Rep.  596,  599.       v 
note  A.    If  an  information  be  informal,  the  proper  motion  Hard,e* 
is  to  quash  it;  but  after  plea,  it  cannot  be  quashed. — 4  Bur. 
Rep.  2297.    The  defendant  had  no  right  to  plead  double. 
7  Eng.  Com.  Law  Rep.  254. 

5th.  The  fifth  objection  is,  that  the  County  Court  has  con- 
clusively decided  the  question.  To  this  it  is  answered,  that 
the  act  concerning  sheriffs  applies  only  to  cases  of  contested 
elections.  The  Superior  Courts  have  a  general  right  to  re- 
view the  decision  of  the  County  Courts.  The  act  does  not 
give  the  County  Courts  an  exclusive  jurisdiction,  but  only 
declares  them  to  be  competent  tribunals  to  decide  questions 
of  contested  elections. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded: 
The  act  in  relation  to  appeals,  enacts  that  when  an  appeal 
shall  be  allowed  from  an  interlocutory  judgment,  the  Judge 
allowing  the  appeal  shall  and  may  direct  so  much  only  of 
the  records  and  proceedings  in  the  cause  to  be  certified  to  the 
Supreme  Court  as  he  shall  think  necessary  to  present  the 
question  or  matter  arising  upon  such  appeal  fully  to  be  con- 
sidered by  the  said  Court.  No  such  direction  has  been  giv- 
en  in  this  case,  and  we  have  no  means  of  ascertaining  the 
question  or  matter  referred  to  us,  further  than  that  it  arises  on 
an  appeal  from  the  judgment  over-ruling  the  respondent's  se- 
cond plea,  and  sustaining  the  demurrer  thereto.  The  direct 
question,  therefore,  presented  for  our  consideration  is,  the 
sufficiency  of  that  plea.  However  informal  this  may  be,  it 
is  in  substance  a  plea  by  way  of  estoppel,  that  the  State  is 
concluded  to  allege  that  the  respondent  was  not  seized  of  a 
freehold  of  100  acres  in  fee,  at  the  time  of  his  election,  be- 
cause that  matter  hath  been  determined  by  the  adjudication 
of  the  County  Court  of  Rowan. 

Waiving  all  formal  objections  to  this  plea,  it  is  bad  in 
substance.  Judgments  operate  by  way  of  estoppel  against 
all  the  world,  when  they  are  judgments  in  rem — that  is  to 
say,  pronounced  by  a  court  exercising  that  peculiar  jurisdic- 
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Jane  I840(jict{on  which  authorises  it  to  decide  on  a  subject  matter  in- 
The  State  dependency  of  parties.    And  they  operate  as  estoppels  be- 
▼  #      tween  parties,  to  prevent  further  litigation  in    relation  to 
M  e*   a  subject  matter  which  has  been  directly  and  solemnly  de- 
cided in  a  suit  properly  constituted  between  them.    Now,  in 
regard  to  the  alleged  adjudication  of  the  County  Court  of 
Rowan,  upon  what  ground  can  it  be  alleged  to  be  a  judgment 
in  rem,  binding  all  the  world?     There  ought  to  be  a  very 
unequivocal  grant  of  this  high  power  to  that  Court,  before 
it  can  be  assumed.    Where  is  the  evidence  of  this  grant 
found?    In  the  statute' regulating  the  election  of  sheriffs,  af- 
ter prescribing  by  whom  they  shall  be  chosen,  when  and 
where  the  votes  shall  be  received,  how  and  where  the  re- 
turns of  the  votes  received  shall  be  made  to  the  County 
Courts,  it  is  declared,  "and  the  County  Courts,  a  majority  of 
the  Justices  being  present,  shall  be  a  competent  tribunal  to 
decide  all  contested  elections  under  this  act."    Here  is  the 
whole  of  their  authority  to  decide  "contested  elections," — 
Between  whom  is  such  decision  to  be  made?    Manifestly  be- 
tween the  parties  contesting.    It  is  an  adjudication  as  far 
as  it  goes  inter  partes,  and  is  therefore  binding  on  none  ex- 
cept the  parties,  or  those  who  come  in  by  privity  under  them. 
But  it  has  been  argued  that  the  right  of  the  matter  in  con- 
test, may  involve  the  necessity  of  determining  on  the  quali- 
fications of  the  person  apparently  elected,  because,  if  he 
have  not  the  necessary  qualifications,  the  votes  cast  on  him 
are  thrown  away.     Without  stopping  to  enquire  whether 
this  doctrine,  the  same  which  was  so  much  agitated  in 
Wilkes's  case,  be  in  any  respect  true  with  us,  and,  if  so,  to 
what  extent,  it  is  a  sufficient  answer  to  the  argument  infer- 
red from  it,  that  whatever  the  adjudication  be — or  on  what- 
ever founded — it  decides  nothing,  except  between  the  parties 
to  the  suit  or  contest.    Public  policy  may  require  of  parties 
who  have  once  had  a  full  and  fair  opportunity  of  asserting 
their  respective  claims  before  a  competent  tribunal,  and  who 
have  obtained  a  solemn  decision  thereon,  and  of  the  repre- 
.  tatives  of  those  parties,  not  to  agitate  the  repose  of  society  by 
.  further  litigation  upon  the  same  subject  matter;  but  it  would 
violate  the  first  principles  of  justice,  if  any  one  not  a  party 
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to  that  contest,  and  who  could  not  interfere  therein,  should  Jon*  1840 
be  precluded  from  shewing  forth  his  rights  because  of  any»rhe  State 
matter  therein  determined.  ▼ 

It  is  insisted,  nevertheless,  on  the  part  of  the  appellant,  that  Hardie- 
it  the  plea  in  question  be  bad  in  substance,  nevertheless  the 
judgment  on  the  demurrer  is  erroneous,  because  the  informa- 
tion is  altogether  illegal,  or  if  legal,  is  wholly  insufficient.  It 
may  be  doubted  whether  these  grave  enquiries  are  fit  to  be 
considered  now,  when  the  question  before  us  is  on  the  inter- 
locutory judgment  overruling  the  plea.  But  as  they  have 
been  argued  on  both  sides,  and  been  fully  considered,  and  as 
our  minds  are  quite  made  up  upon  them,  we  have  no  hesita- 
tion in  declaring  our  opinion. 

It  is  objected,  in  the  first  place,  that  an  information  of  the 
kind  before  us,  is  utterly  prohibited  by  the  8th  section  of  our 
Bill  of  Rights,  which  declares  that  "  no  freeman  shall  be  put 
to  answer  any  criminal  charge  but  by  indictment,  present- 
ment or  impeachment."  The  enquiry  is,  whether  the  infor- 
mation in  question  be,  within  the  meaning  of  the  Bill  of 
Rights,  a  "criminal  charge"?  In  every  well  regulated  gov- 
ernment there  must  be  some  mode  by  which  to  put  down  (he 
usurpation  by  unauthorised  individuals  of  public  power.  In 
the  country  of  our  ancestors,  and  in  ancient  times,  when  any 
of  the  offices  or  franchises  appertaining  to  sovereignty,  and 
therefore  called  royal,  were  supposed  to  be  held  or  exercised 
without  lawful  authority,  the  remedy  was  by  suing  out  the 
writ  of  Quo  Warranto,  to  enquire  by  what  warrant  the  sup- 
posed usurper  supported  his  claim,  in  order  to  determine  the 
right  thereto.  This  was  said  to  be  in  the  nature  of  a  writ  of 
right  for  the  King,  and  from  what  we  have  seen  of  the 
pleadings  in  it,  bore  little  or  no  resemblance  to  a  criminal 
prosecution.  See  Rustell's  entries  Quo  Warranto.  Indeed 
Mr.  Justice  Wilmot,  in  Rex  v.  Marsden,  3  Bur.  1817,  de- 
clares positively  that  it  is  not  a  criminal  prosecution,  but  a 
civil  writ  at  the  suit  of  the  crown,  though  Chancellor  Kent, 
in  the  People  v.  Utica  Insurance  Co.,  2  Johns,  cases  in 
Ch'y.  117,  speaks  of  it  as  a  criminal  proceeding.  Be  this  as 
it  may,  the  remedy  certainly  much  resembled,  if  in  truth  it 
were  not  a  real  action;  and,  like  other  actions  of  that  family, 
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Jone,i840  was  subjected  in  its  prosecution  to  inconvenient  delays.  On 
XhTstate  this  account,  like  most  real  actions,  in  process  of  time  it 
v  became  much  disused,  and  its  place  was  supplied  by  the  in- 
Hardie.  formation  in  the  nature  of  a  Quo  Warranto.  Originally 
this  was  a  criminal  proceeding.  In  it  the  usurpation  was 
charged  as  an  offence,  and  the  offender,  upon  conviction,  was 
liable  to  be  punished  by  fine  and  imprisonment.  Such,  how- 
ever, were  the  conveniences  attending  the  information,  as  a 
mode  of  trying  the  mere  question  of  right  to  the  office  or 
franchise,  that  although  it  never  entirely  lost  its  form  as  a 
criminal  proceeding,  it  was  so  modelled  as  to  become  sub- 
stantially a  civil  action.  A  fine,  indeed,  was  imposed  upon 
conviction;  but  it  was  nominal  only — no  real  punishment 
was  inflicted — and  it  became,  before  our  revolution,  the  gen- 
eral civil  remedy  for  asserting  and  trying  the  right,  in  order 
to  seize  the  office  or  franchise,  or  to  oust  the  wrongful  pos- 
sessor. See  3  Blk.  Com.  262-3— Rex  v.  Francis,  2  Term, 
484 — Commonwealth  v.  Brown,  1  Serg.  &  Raw.  385— 
People  v.  Utica  Insurance  Co.,  15  Johns.  386. 

Besides  this  peculiar  information,  well  known  as  "the  in- 
formation in  nature  of  a  Quo  Warranto?  there  was  a  mode 
of  prosecution  for  the  punishment  of  crimes  by  "  informa- 
tion." This  was,  by  a  suggestion  or  charge,  drawn  up  in 
form,  and  filed  on  record  by  the  King's  Attorney  General, 
or  by  his  Coroner  or  Master  of  the  Crown  Office,  in  the 
Court  of  King's  Bench;  and  was  deemed  sufficient  in  every 
case  not  capital,  to  call  every  man  to  answer  for  the  offence 
therein  charged.  There  could  be  no  doubt  but  this  mode  of 
criminal  prosecution  was  as  ancient  as  the  common  law  it- 
self, but  the  tyrannous  use  made  of  it  in  high  prerogative 
times,  especially  after  jurisdiction  of  criminal  prosecutions 
by  information  was  extended  to  other  tribunals  than  the 
Court  of  King's  Bench,  justly  subjected  it  to  the  reprobation 
of  the  friends  to  freedom.  The  framers  of  our  Bill  of  Rights 
were  not  school  men  dealing  in  metaphysical  abstractions, 
and  busied  about  technical  forms,  but  practical  statesmen 
guarding  against  real  abuses  of  power,  and  securing  the  sub- 
stantial rights  of  freemen.  They  intended  to  prohibit  this 
mode  of  prosecution  for  crimes,  and  to  throw  around  the  ob- 
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ject  of  penal  visitation  the  protection  either  of  a  grand  jury,  June  1840 
or  of  an  enquiry  by  the  impeaching  body — before  he  could  The  State 
be  required  to  plead  to  a  criminal  accusation.    Such  is  the       v 
purpose  of  the  8th  section  of  the  Bill  of  Rights;  and  accord-  Hard,e- 
ingly,  we  find  it  connected  with  a  number  of  provisions  from 
the  7th  to  the  10th  inclusively,  in  which  are  embodied  the 
securities  for  a  fair  hearing,  full  defence,  impartial  trial,  and 
the  administration  of  justice  in  mercy  to  all  sought  to  be 
convicted  and  punished  because  ot  public  offences.    The 
proceeding  before  us  is  carried  on.  diverso  intuitu,  and  to 
hold  it  prohibited  by  the  Bill  of  Rights,  would  be  to  sacrifice 
substance  to  mere  form.    If,  indeed,  it  should  ever  be  at- 
tempted in  informations  of  this  character  to  impose  a  real 
fine,  or  to  inflict  any  other  punishment,  so  as  to  make  them 
in  effect  criminal  prosecutions,  such  attempts  would  fall  be- 
fore the  explicit  prohibitions  of  the  section  of  the  Bill  of 
Rights  now  needlessly  invoked. 

In  the  next  place,  it  is  objected  that  the  present  informa- 
tion purports  to  be  framed  in  conformity  to  the  provisions  of 
our  act  of  1836,  "  concerning  writs  of  Quo  Warranto  and 
Mandamus"  (1  Rev.  Stat.  ch.  97;)  but  on  a  fair  examina- 
tion of  that  act,  it  will  be  found  not  to  warrant  this  proceed- 
ing. It  is  admitted  that  the  words  of  the  act  are  sufficiently 
broad  to  take  in  the  case,  for  they  declare  it  lawful  for  the 
Attorney  General  or  Solicitors  of  the  State,  where  any  per- 
son shall  hold  or  execute  any  office  or  franchise  unlawfully, 
to  exhibit,  with  the  leave  of  the  court,  an  information  in  the 
nature  of  a  Quo  Warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same.  But  it  is  argued,  these  words 
must  be  taken  with  some  qualification.  The  act  has  been 
modelled  after  the  English  Statute  of  9th  Anne,  which,  in 
terms,  is  confined  to  informations  respecting  the  disputed  offi- 
ces and  franchises  of  boroughs  and  corporations;  and  al- 
though this  act  cannot  be  so  restricted,  yet  (it  is  said)  many 
of  its  provisions  shew  that  the  Legislature  had  in  view  con- 
tests between  different  claimants  to  offices  and  franchises,  and 
its  enactments  ought  to  be  understood  with  reference  to  con- 
tests of  this  description  only.  Here,  it  is  not  shewn  what 
interest  or  claim  the  relator,  Henry  Giles,  had  in  or  to  the 
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June  1840  subject  matter  of  this  controversy,  and  it  cannot  be  intended 

^7^^  that  the  Legislature  meant  that  he,  or  any  other  officious 

v       stranger,  might,  under  the  cover  of  this  act,  and  in  the  guise 

.   of  a  relator,  call  on  any  officer  of  the  State,  Governor,  Judge 

or  Sheriff,  to  shew  the  warrant  for  his  public  acts,  in  order 

to  spy  out,  if  possible,  some  defect  of  title. 

We  have  before  had  occasion  to  say  (see  State  v.  King} 
decided  at  this  term)  that  there  are  some  provisions  in  this 
act  as  to  proceedings  by  mandamus,  which  must  be  regard- 
ed as  applicable  only  to  contests  between  individuals.  But 
we  cannot  yield  to  the  argument  that  the  enactments  of  the 
statute  were  not  meant  to  apply  to  any  other.  The  purpose 
of  the  Legislature,  we  have  no  doubt,  was  as  broad  and  com- 
prehensive as  the  terms  of  the  act  indicate:  that  is  to  say,  to 
regulate  the  mode  by  which  all  usurpations  of  offices  and 
franchises  might  be  examined  and  determined  in  the  Courts 
of  Justice,  "  as  is  usual  in  cases  of  information  in  the  nature 
of  a  Quo  Warranto."  Such  informations*  lay,  at  common 
law,  independently  of  any  statute,  for  intrusion  into  any  of- 
fice affecting  the  public,  or  for  the  exercise  of  a  franchise  of 
what  was  termed  a  regal  character.  Butler's  Nisi  Prius.  211. 
The  King  v.  Highmore,  5  Barn.  &  Aid.  771.  Corn's  Quo 
Warranto,  A  B.  The  object  of  the  statute  of  Anne  was  to 
regulate  the  proceedings  thereon  in  certain  cases  relating  to 
corporations,  and  our  Legislature  followed  that  statute  as  a 
fit  model  for  regulating  the  proceedings  on  informations  gen- 
erally. There  can  be  no  serious  danger,  that,  under  our  act, 
the  public  repose  will  be  capriciously  disturbed,  since  no  in- 
formation under  it  will  lie,  but  with  leave  of  the  court,  and 
then  must  be  prosecuted  by  the  proper  law  officer  of  the 
State  upon  his  official  responsibility.  Whether  in  this  case, 
it  was  necessary  that  any  relator  should  be  named,  we  stop 
not  to  enquire.  For  whether  he  be  named  or  not,  the  infor- 
mation is  that  of  the  solicitor  of  the  State;  and  we  hold  it  to 
be  clear,  that  under  our  act  "concerning  the  Attorney  Gen. 
eral  and  Solicitors  for  the  State,"  each  Solicitor,  within  his 
respective  circuit,  holds  in  all  pleas  of  the  State  the  same  au- 
thority which  tho  Attorney  General  may  exercise  therein, 
within  his  circuit.    There  is  nothing  in  the  nature  of  the 
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office  here  claimed,  which  should  exempt  usurpations  of  it  Jane  1840 
from  the  mode  of  legal  examination  and  trial  provided  byThe  Slate 
this  act.    See  People  v.  Van  Slick)  4  Cow.  333.    Common-       v 
wealth  v.  Fowler,  10  Mass  295.  Hardie- 

Other  objections  have  been  made  to  the  mode  of  proceed- 
ing, but  they  do  not  appear  to  us  well  founded.  It  has  been 
objected  that  it  does  not  appear  that  this  information  was 
filed  by  leave  ot  the  court.  Without  admitting  that  it  is  ne- 
cessary that  this  fact  should  appear  affirmatively,  we  hold, 
that  in  this  case,  the  explicit  sanction  by  the  court  of  the  in- 
formation of  the  Solicitor,  as  declared  of  record,  shews  that 
it  was  filed  with  the  leave  of  the  court. 

It  has  also  been  objected  that  the  full  title  of  the  "  Solicit- 
or/or the  State  is  not  set  forth  in  the  information,  but  he  is 
termed  "  Solicitor"  only.  The  court  knows,  judicicially, 
who  is  the  Solicitor  for  the  State  in  that  circuit;  and  we  pre- 
sume, it  had  no  difficulty,  and  we  can  have  none,!  in  un- 
derstanding that  it  was  in  this  official  character  the  informa- 
tion was  filed.  If  there  be  any  thing  in  the  objection,  it  is 
formal  only,  and  cannot  avail  the  respondent  on  a  demurrer 
to  his  plea. 

We  see  no  sufficient  cause  to  disapprove  the  judgment 
from  which  the  respondent  has  appealed  to  this  court.  This 
opinion  must  be  certified  to  the  Superior  Court  of  Rowan, 
that  the  said  court  may  proceed  in  the  matter  before  it  ac- 
cordingly. 

Per  Curiam.  Judgment  affirmed. 
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June  1840  ASIA  WHITE  w.  JOHN  C.  PETTIJOHN  et  al. 

The  condition  of  a  bond  given  upon  obtaining  a  writ  of  sequestration  on 
a  Judge's  fiat,  in  a  suit  in  equity,  that  the  plaintiff  "  shall  prosecute 
his  said  suit  with  effect,  or  in  case  he  fails  therein,  shall  well  and  tru- 
ly indemnify  the  defendant  for  all  damages  which  he  may  sustain  by 
reason  of  the  filing  of  said  bill,  and  the  suing  out  of  said  writs,  and 
shall  further  do  and  receive  what  the  said  Court  shall  consider  in  that 
behalf,"  is  not  broken  by  any  thing  short  of  the  abandonment  of  his 
suit  by  the  plaintiff,  or  bis  defeat  therein.  Hence  a  decretal  order,  in 
the  progress  of  the  cause,  that  the  sequestration  be  removed  and  the 
sequestered  property  restored  to  the  possession  of  the  defendant,  and 
that  he  have  leave  to  put  the  bond  in  suit,  but  without  finally  deciding 
the  matters  in  contestation  between  the  parties,  will  not  authorise  a 
recovery  upon  the  bond  for  a  breach  of  its  conditions. 

In  April,  1839,  William  White  and  John  C.  Pettijohn  filed 
their  bill  of  complaint  against  Asia  White,  wherein  they 
claimed  to  have  an  interest  in  remainder  in  certain  slaves 
that  were  in  the  possession  of  the  said  Asia  White,  and  of 
which  they  alleged  that  she  was  tenant  during  her  life;  and 
by  the  said  bill  they  prayed  that  she  should  answer  the  alle- 
gations thereof  on  oath;  that  a  writ  of  injunction  or  ne  exeat 
might  issue  to  restrain  the  said  Asia  from  selling,  removing, 
or  in  any  way  disposing  of  the  said  slaves,  so  as  to  defeat  the 
interests  of  the  complainants;  that  she  should  be  bound  in 
such  sum  as  the  court  should  judge  right  for  the  perform- 
ance of  said  injunction,  as  well  as  such  other  order  and  de- 
cree as  might  be  made  in  the  premises;  and  for  such  other 
and  further  relief  in  the  premises,  by  sequestration  or  other- 
wise, as  should  be  deemed  right  and  equitable.  Upon  an  af- 
fidavit by  the  complainants,  that  the  matters  of  fact  set  forth 
in  their  bill  were  true,  they  obtained  a  Judge's  fiat  directing 
the  Clerk  and  Master  of  the  Court  of  Equity  for  the  county 
of  Washington,  upon  the  complainants'  giving  bond  and  se- 
curity in  the  penal  sum  of  one  thousand  dollars  to  indemnify 
the  defendant,  to  issue  a  writ  of  ne  exeat  to  restrain  the  de- 
fendant from  carrying  the  slaves  mentioned  in  the  bill  out  of 
the  State;  and  also  an  order  to  the  sheriff  to  take  the  slaves 
and  hire  them  out  until  the  next  term  of  the  Court  of  Equi- 
ty for  that  county,  unless  the  defendant  should  enter  into 
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bond  and  security,  in  the  sum  of  three  thousand  dollars,  to  Jane  1840 
have  the  said  slaves  at  the  said  term  of  the  said  court,  to  abide  ^hite 
the  order  and  disposition  thereof.  Thereupon  the  defend-  v 
ants  executed  the  bond,  which  is  the  subject  matter  of  the  Prttijojm 
present  action.  The  condition  of  this  instrument  recited  the 
filing  by  White  and  Pettijobn  of  their  bill  of  complaint,  and 
the  fiat  made  thereon  by  the  Judge,  and  then  proceeded  as 
follows:  "  Now,  therefore,  if  the  said  White  and  Pettijohn 
shall  prosecute  their  said  suit  with  effect,  or  in  case  they  fail 
therein,  if  they  shall  well  and  truly  indemnify  the  said  Asia 
White  for  all  damages  which  she  may  sustain  by  reason  of 
the  filing  of  said  bill,  and  the  suing  out  of  the  said  writs,  and 
shall  further  do  and  receive  what  the  said  Court  shall  con- 
sider in  that  behalf,  then  the  above  obligation  to  be  void." 
A  writ  thereupon  issued  returnable  to  the  September  Term 
of  said  Court,  directed  to  the  sheriff,  and  commanding  him, 
unless  the  defendant  in  the  suit  in  equity,  Asia  White,  should 
give  bond  and  surety  for  the  forthcoming  of  the  slaves  afore- 
said, at  that  term,  to  be  disposed  of  as  the  court  should  order, 
to  take  the  same  into  his  possession,  and  hire  them  out  until 
the  said  term,  and  so  to  provide  as  then  and  there  to  have 
the  same  forthcoming  to  answer  such  order,  judgment  or  de- 
cree as  the  court  might  make.  In  obedience  to  this  writ,  the 
sheriff  took  the  slaves  into  his  possession,  and  hired  them  out 
until  the  next  court,  and  took  bonds  for  their  forthcoming  to 
await  the  order  thereof.  A  writ  also  issued  directed  to  the 
said  Asia,  enjoining  her  not  to  send  the  slaves  out  of  the 
State,  and  also  a  writ  of  subpoena,  with  a  copy  of  the  bill, 
commanding  her  to  make  answer  to  the  facts  therein  charg- 
ed. She  accordingly  put  in  an  answer  at  September  Term, 
1839,  to  the  bill  of  the  complainants,  and  it  appeared  that 
then  a  decretal  order  was  made  as  follows:  "  By  the  Court, 
this  cause  coming  on  to  be  heard  upon  the  bill  of  complaint 
and  the  answer  thereto,  it  is  ordered,  adjudged  and  decreed 
that  the  sequestration  be  removed;  that  the  sheriff  return  the 
negroes  to  the  defendant;  that  he  pay  over  to  her  either  the 
money  or  the  bonds  for  the  hire  of  them;  that  the  defendant 
be  enjoined  from  selling  or  removing  the  negroes  out  of  the 
jurisdiction  of  this  court;  that  the  complainants  have  leave  to 
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Jane  1840  file  an  amended  bill,  and  to  make  parties;  that  the  defendant 

White    have  leave  to  answer  the  amended  bill,  and  to  put  the  injunc- 

t       tion  bond  in  suit;  and  that  the  costs  of  this  suit  await  the  de- 

'•m?11  c*s'on  there°f-"  Thereupon  the  plaintiff  brought  this  action, 
and  assigned  for  a  breach  of  the  condition  that  the  said 
White  and  Pettijohn  had  failed  in  the  prosecution  of  thei  r 
said  suit,  and  did  not  indemnify  her  against  certain  damages 
which  she  had  sustained  thereby.  Upon  the  trial  at  Wash- 
ington, on  the  last  circuit,  before  his  honor  Judge  Pearson, 
the  only  question  .was,  whether  the  said  White  and  Pettijohn 
had  failed  to  prosecute  their  suit  wkhin  the  meaning  of  the 
condition  of  the  bond.  Under  the  instructions  of  his  Honor, 
the  jury  returned  a  verdict  for  the  plaintiff  and  the  defend- 
ants appealed. 

M.  Haughton  for  the  defendants. 

J.  H.  Bryan  for  the  plaintiff. 

Gaston,  Judge,  after  stating  the  facts  as  above,  proceeded 
as  follows:  We  are  of  opinion  that  the  facts  shewn  do  not 
make  out  such  a  failure,  upon  the  ground  that  from  them  it 
appears  that  the  suit  is  undecided,  and  victory  or  defeat,  suc- 
cess or  failure,  remains  to  be  ascertained  by  the  result  of  that 
suit. 

It  may  not  be  easy  for  a  court  of  law  to  pronounce  upon 
the  effect  of  the  decretal  order  that  was  made  in  the  equity 
suit;  but  it  canribt  fail  to  see  that  that  order  does  not  deter- 
mine, nor  profess  to  determine  the  controversy  between  the 
parties.  It  makes,  indeed,  a  different  arrangement  for  the 
custody  of  the  slaves  than  that  which  was  temporarily  di- 
rected upon  the  filing  of  the  bill,  and  which  had  expired  by 
its  own  limitation.  But  for  some  purpose  or  other,  it  contin- 
ues and  upholds  the  injunction,  which  had  issued  to  restrain 
the  defendant  from  carrying  the  negroes  out  of  the  State,  and 
concludes  with  authorising  the  plaintiffs  and  the  defendant 
to  amend  their  respective  allegations.  Which  of  the  parties 
gets  the  advantage  in  this,  their  first  encounter,  it  is  unneces- 
sary to  enquire.  It  is  enough  for  the  purposes  of  this  suit, 
that  the  contest  is  not  ended. 

Failure,  used  in  connection  with  any  enterprise,  in  its  or- 
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dinary  and  obvious  sense,  means  abandonment  or  defeat. June  184° 
There  may  be  checks— -there  may  be  disappointments —    white 
there  may  be  auguries  of  ill  omen — but  so  long  as  the  enter-       ▼ 
prise  is  prosecuted  and  its  result  unascertained,  there  is  no    *t  ^  n 
failure.    That  the  term  failure,  in  the  bond  before  us,  was 
used  in  this,  its  ordinary  sense,  is  rendered  more  probable  by 
the  manifest  resemblance  between  this  bond  and  the  prosecu- 
tion bond  given  by  plaintiffs  in  suits  at  law.    The  clerk  of 
every  court  of  law  is  required,  before  he  issues  any  writ  or 
leading  process,  to  take  sufficient  security  from  the  person  so 
applying,  "  conditioned  that  he  will  prosecute  such  suit,  and, 
in  case  of  failure,  pay  to  the  defendant  all  such  costs  and 
damages  as  may  be  awarded  against  him."    What  is  meant 
in  a  bond  taken  under  this  act,  by  "  prosecution  of  the  suit" 
— and  by  "  failure"  therein — is  beyond  doubt.    They  mean, 
on  the  one  hand,  a  successful  prosecution  unto  final  judg- 
ment— and  on  the  other,  a  voluntary  abandonment  of  the 
suit,  or  a  final  judgment  against  the  plaintiff.    Now,  what 
good  reason  can  be  assigned  why  the  same  terms  used  in  the 
condition  of  the  bond  before  us — so  strikingly. alike  the  ordi- 
nary bond  given  by  every  plaintiff  on  instituting  a  suit  at 
law — should  receive  a  different  meaning?    The  error  into 
which  the  court  below  has  fallen,  was  probably  occasioned   . 
by  regarding  the  bond  as  an  injunction  bond,  and  thence  in- 
ferring that  the  condition  thereof  ought  to  be  interpreted  by 
analogy  to  that  which  prevails  in  ordinary  injunction  bonds.  The  di§- 
But  it  is  to  be  noticed,  that  the  condition  of  these,  that  is  to  {Jj^  bc- 
say,  wherever  an  injunction  issues  to  stay  execution  of  a  bond  gWen 
judgment  at  law,  is  positively  prescribed  by  statute:  "  thetaininga" 
complainant  shall  enter  into  bond  with  sufficient  security  be-™Jt°at[^ 
fore  the  Master  of  the  Court  of  Equity,  whence  the  injunc-?mJcr%* 

*•        ■  r      .t.  .  •    .  c  i-  i    •      Judge'*  fi»* 

tiou  issues,  for  the  payment  into  court  of  the  sum  complain-  and  anordi- 
ed  of,  and  all  costs,  upon  the  dissolution  of  the  injunction."  J^bond  *" 
The  specific  contingency  upon  which  the  entire  obligation  6ive.h  uPon 

Eettmft    an 

rests,  is  the  dissolution  of  that  injunction.    If  it  be  dissolved,  injunctions 
the  bond  necessarily  becomes  absolute.    But  no  statute  pre-  SnfwuSr 
scribes  the  form  in  which  any  other  injunction  bond  shall  beMRted* 
given.    Upon  the  sound  discretion  of  the  Judge,  who  makes 
a  fiat  for  such  injunction,  depends  the  security  to  be  demand- 
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Jane  1840  ed  from  the  applicant.  And  upon  the  terms  of  that  security 
depends  the  liability  of  him  or  them  who  enter  into  it. 

The  order  of  the  Court  of  Equity  that  the  plaintiff  have 
leave  to  put  the  bond  in  suit,  Has  no  other  effect  than  to  save 
her  from  the  penalties  of  a  contempt,  for  bringing  an  action 
thereon  without  permission.  It  cannot  modify  the  character 
of  the  instrument 

It  is  the  opinion  of  this  Court,  that  the  judgment  below  is 
erroneous,  and  ought  to  be  reversed,  and  a  venire  de  novo 
awarded. 

Per  Curiam.  Judgment  reversed. 


SEABURY  TRED WELL  et  al.  t».  BURWELL  REODICK. 

The  entering  upon,  ditching  and  making  roads  in  a  cypress  swamp  for 
the  purpose  of  getting  shingles  therein,  and  catting  down  the  timber 
trees  and  making  shingles  out  of  them,  is,  in  law,  a  possession  of  the 
swamp. 

The  constructive  possession  of  land  arising  from  title,  cannot  be  extend- 
ed to  that  part  of  it,  whereof  there  is  an  actual  adverse  possession, 
whether  with  or  without  a  paper  title. 

This  was  an  action  of  trespass  quare  clausum  fre- 
git  for  cutting  timber  in  a  cypress  swamp,  tried  at  Washing- 
ton, on  the  last  circuit,  before  his  honor  Judge  Pearson. 

The  plaintiffs  read  two  grants  to  Charles  Johnston;  one 
dated  1796,  for  5,000  acres;  and  the  other  dated  1797, 
for  8,000  acres,  and  then  offered  much  testimony  to 
shew  that  these  two  grants  included  the  locus  in  quo. 
The  plaintiffs  then  produced  regular  mesne  conveyances 
from  Johnston  to  themselves — the  deed  to  themselves  bear- 
ing date  in  1835.  It  was  then  proved  by  the  plaintiffs,  that 
in  1834,  before  the  execution  of  the  deed  to  them,  they  enter- 
ed into  the  swamp  and  took  actual  possession  of  a  part, 
claiming  the  whole,  and  were  in  possession  getting  out  shin- 
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gles  at  the  date  of  the  writ,  in  1836;  and  that  they  had  con-  Jane  1840 
tinued  in  possession  all  the  time  from  1834,  before  the  date  Tredwell 
of  their  deed,  up  to  the  time  when  the  writ  was  issued.  They  et  al. 
further  proved  that  in  1833  the  defendants  had  entered  into 
the  swamp,  cut  several  ditches,  made  roads,  and  had  com- 
menced cutting  down,  and  making  shingles  out  of,  the  tim- 
ber trees  rendered  accessible  by  means  of  these  ditches  and 
roads,  and  continued  to  make  shingles  out  of  the  timber  thus 
situated  from  1833  up  to  the  issuing  ot  the  writ.  It  was  al- 
so in  proof  that  in  1833  the  defendants  had  erected  tents  on 
the  land  convenient  to  their  roads,  for  the  accommodation  of 
their  hands  and  mules;  and  had  kept  the  hands,  mules  and 
carts  at  work  ic  the  swamp  from  1833  to  the  date  of  the  writ. 
It  was  proved  further  that  the  swamp  was  not  fit  for  the  purpo- 
ses of  cultivation,  and  could  not  be  inhabited,  and  could  only 
be  used  in  the  manner  in  which  the  defendants  used  it,  for 
getting  shingles  by  the  means  above  stated.  It  was  proved 
further  that  the  place  where  the  plaintiffs  got  out  shingles 
was  a  mile  and  a  half  from  the  place  where  the  defendant  got 
them. 

At  this  stage  of  the  trial,  the  court  suggested  to  the  plain- 
tiffs' counsel  that  there  seemed  to  be  two  objections  to  a  re- 
covery: 1st.  The  defendants  being  in  the  actual  occupation 
of  the  locus  in  quo  at  the  date  of  the  plaintiffs'  deed.  2ndly. 
The  defendant's  continuing  in  the  actual  occupation  of  the 
locus  in  quo  from  1833,  before  the  date  of  the  plaintiffs'  deed, 
up  to  the  time  of  the  issuing  of  the  writ  without  an  entry. 
The  counsel  replied  to  the  first  objection,  that  the  defendant 
had  not  been  in  the  actual  occupation  of  the  locus  in  quo} 
but  must  be  considered  as  having  committed  so  many  dis- 
tinct small  trespasses,  by  going  upon  one  spot  and  staying 
there  until  he  could  cut  down  a  tree  and  make  it  into  shin- 
gles, and  then  abandoning  that  spot  and  going  to  another;  and 
further,  that  his  possession,  supposing  it  were  considered  a 
possession,  was  not  adverse,  for  he  had  shown  no  sort  of  ti- 
tle. To  the  second  objection  the  reply  was,  that  in  additiou 
to  the  idea  that  the  defendant  had  no  occupation,  bat  was 
simply  guilty  of  so  many  distinct  trespasses,  the  plaintiffs 
having  shewn  a  title,  and  having  taken  actual  possession  of 
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Jane  1840  a  part,  were  in  law  considered  in  the  possession  of  the  whole 
TredweiT  tract  covered  by  their  title. 

et  al.        The  Court  expressed  the  opinion  that  the  proof  made  out 
Roddick.  a  case  °*  occupation,  and  not  simply  several  distinct  trespas- 
ses, as  to  all  the  land  and  timber  trees  made  accessible  by 
their  ditches  and  roads;  inasmuch  as  that  was  the  only  way 
in  which  the  swamp  could  be  used  or  occupied:  and  second- 
ly, that  a  possession  of  a  part  under  title  gave  possession  of 
the  whole,  unless  a  part  was  actually  occupied  by  another 
person,  in  which  case  the  possession  did  not  extend  by  force 
of  the  title  to  the  part  so  held  in  actual  adverse  possession, 
whether  the  occupant  had  or  had  not  a  paper  title;  and  that 
it  was  necessary  for  the  plaintiffs  to  obtain  possession  of  the 
part  occupied  by  the  defendant  by  means  of  an  ejectment,  or 
otherwise,  before  ah  action  of  trespass  could  be  maintained. 
The  plaintiffs,  in  submission  to  this  opinion  of  the  court, 
were  nonsuited  and  appealed. 
M.  Haughton  for  the  plaintiffs. 
A.  Moore  for  the  defendant 

Gaston,  Judge.  The  opinion  expressed  by  his  Honor, 
on  the  trial  of  this  cause,  seems  to  us  entirely  correct.  Upon 
the  evidence,  it  cannot  be  questioned,  we  think,  but  that  the 
defendant  was  in  actual  possession  of  the  locus  in  quo  before, 
at  and  after  the  date  of  the  plaintiffs'  deed,  down  to  the  institu- 
tion of  this  action.  It  was  a  possession  as  decided  and  noto- 
rious as  the  nature  of  the  land  would  permit— affording  un- 
equivocal indication  to  all  persons  that  he  was  exercising 
thereon  the  dominion  of  owner.  Den  on  dent.  Burton  v.  Ca- 
ruth,  1  Dev.  <fc  Bat.  2.  Simpson  v.  Blount,  3rd  Dev.  34. 
The  actual  occupation  of  the  plaintiffs  has  never  approach- 
ed within  less  than  a  mile  and  a  half  of  the  part  of  the  swamp 
thus  held  by  the  defendant.     The  constructive  possession, 

Tta^?  arisin*  from  tille'  cannot  be  extended  to  that  part  whereof 
atimotCT  there  is  an  actual  opposing  possession,  whether  with  or  with- 

w&SS^  ofl}  a  PaP^  tit,e-     Graham  v.  Houston,  4  Dev.  232.    And, 
poneuioo.  without  possession,  the  action  of  trespass  cannot  be  maintain- 
ed.   The  judgment  of  non-suit  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  t».  ELIZABETH  BUCHANAN  et  al.  June  1840 


After  a  motion  to  qaash  an  indictment  containing  two  counts,  one  of 
which  is  defective,  the  officer  prosecuting  for  the  State  may  enter  a 
nolle  prosequi  as  to  the  defective  count,  which  will  remove  the  grounds 
for  the  motion  to  quash,  and  leave  the  defendant  to  be  tried  upon  the 
charge  contained  in  the  good  count 

The  defendants  were  charged  in  an  indictment  containing 
two  counts.  •  In  the  first  count,  they  were  alleged  to  have 
feloniously  taken  and  carried  away  a  bar  of  iron,  of  the  val- 
ue of  fifty  cents;  and  in  the  second,  to  have  feloniously  and 
unlawfully  received  of  a  person,  to  the  jurors  unknown,  a 
bar  of  iron  of  the  value  of  fifty  cents,  well  knowing  the  said 
bar  of  iron  to  have  been  feloniously  stolen,  contrary  to  the 
Statute  &c.  After  pleading  not  guilty,  the  defendants,  at 
Cabarrus,  on  the  last  Fall  circuit,  before  his  honor  Judge 
Dick,  moved  to  quash  the  indictment.  Before  the  motion 
was  decided  on  by  the  court,  the  Solicitor  for  the  State  en- 
tered a  nolle  prosequi  as  to  the  second  count  in  the  indict- 
ment; but  the  court,  notwithstanding,  quashed  the  indict- 
ment, and  the  Solicitor  thereupon  appealed. 

The  Attorney  General  for  the  State. 
Barringer  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded' 
as  follows:  In  the  case  of  the  State  v.  Thompson,  3  Hawks, 
613,  this  court  decided  that  the  Attorney  General  has  a  dis- 
cretionary power  to  enter  a  nolle  prosequi,  for  the  proper  ex- 
ercise of  which  he  is  responsible.  The  court  never  has  in- 
terfered with  the  exercise  of  this  power,  though  they  certain- 
ly would  do  so  if  it  were  oppressively  used.  In  the  case  of 
the  Commonwealth  v.  Wheeler,  2  Mass.  Rep.  172,  Par- 
son?, Chief  Justice,  said  that  the  power  of  entering  a  nolle 
prosequi  is  to  be  exercised  at  the  discretion  of  the  Attorney 
General,  who  prosecutes  for  the  Government,  and  for  its  ex- 
ercise he  alone  is  responsible.  Lord  Holt  to  the  same  ef- 
fect; 6  Mod.  Rep.  262.  If  the  Attorney  General  can  enter  a 
nolle  prisequi  to  the  whole  indictment,  he,  in  analogy  to  the 
practice  in  civil  proceedings)  must  have  the  power  to  enter  it 
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June  1640  to  any  count  in  the  indictment;  for  each  count  should  charge 
"—" "— """""  the  defendants,  as  if  they  had  committed  a  distinct  offence. 
1  Chitty's  Crim.  Law  249,  479.  The  defendants  having 
been  discharged  by  the  nolle  prosequi  from  observing  their 
duy  in  court,  on  the  second  count,  they  then  stood  charged 
on  the  first  count  only;  which  is  a  good  and  sufficient  in- 
dictment for  larceny,  and  there  was  no  ground  lor  the  court 
to  quash.  We  think  the  judgment  must  be  reversed,  and 
the  defendants  directed  to  be  put  upon  their  trial. 

Per  Curiam.  Judgment  reversed. 


JAMES  C.  STEPHENS  vs.  REUB1N  B.  BATCHELOR  et  al. 

Where  an  action  is  biought  in  the  County  Court,  against  two  defend- 
ants, who  plead  severally,  and  a  veidict  and  judgment  are  rendered  in 
favour  of  one,  and  against  the  other  defendant,  the  latter  may  alone  ap- 
peal from  the  judgment  rendered  against  bim. 

The  plaintiff  brought  an  action  on  the  case,  in  the  Coun- 
ty Court  ot  Nash,  against  the  defendant,  Reubin  B.  Batchel- 
or,  and  three  others,  for  aiding  and  assisting  in  the  removal 
of  a  debtor  of  the  plaintiff  from  the  county.  The  defend* 
ants  appeared  and  pleaded  severally  the  general  issue,  and 
upon  the  trial,  a  verdict  and  judgment  were  rendered  in  fa- 
vour of  the  plaintiff,  against  two  of  the  defendants,  and  a- 
gainst  the  plaintiff  as  to  the  other  two  defendants;  whereupon 
the  defendants,  against  whom  the  verdict  and  judgment  were 
given,  appealed  to  the  Superior  Court;  in  which,  on  the  last 
circuit,  before  bis  honor  Judge  Nash,  a  motion  was  made  to 
diMiiiss  the  appeal,  upon  the  ground  that  a  part  only  of  the 
tk  tVudants  had  taken  iu  The  motion  to  dismiss  was  over- 
ruled, and  the  plaintiff' appealed  to  the  Supreme  Court, 

B.  F.  Moore  and  Bailie,  for  the  plaintiff,  insisted  that,  as 
in  an  action  against  two  or  more,  if  a  verdict  be  rendered  a- 
gainst  one  defendant,  and  in  favor  of  the  otheis,  the  defend- 
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ant  complaining  of  the  verdict,  cannot  have  it  set  aside  so  far  Ja&e  1840 
as  it  is  against  him  only  and  a  new  trial  awarded,  he  ought  Ste  hen§ 
not  to  be  permitted  to  obtain  a  trial  de  novo  for  himself,  by       v 
means  of  an  appeal  to  a  Superior  Court.    They  also  referred  Bat£helor 
to  the  cases  of  Hicks  vs.  Gilliam,  4  Dev.  Rep.  217,  and 
Dunn  fy  Mcllwaine  vs.  Jones,  4  Dev.  &  Bat.  Rep.  154. 

The  Attorney  General,  for  the  defendants,  submitted  the 
case  without  argument 

Gaston,  Judge.  We  think  the  Superior  Court  properly 
refused  the  plaintiff's  motion.  The  point  presented  by  it 
must  be  regarded  as  one  quite  settled  by  previous  adjudica- 
tions. In  the  case  of  Sharp  vs.  Jones,  3  Murph.  Rep.  306, 
where  an  action  had  been  brought  against  several  defend- 
ants, and  the  plaintiff  obtained  a  judgment  against  one  only, 
it  was  held  that  he  had  a  right  to  appeal.  This  case  has 
been  repeatedly  noticed  in  subsequent  adjudications,  and  al- 
ways recognized  as  laying  down  the  true  doctrine.  See 
Hicks  vs.  Gilliam,  4  Dev.  Rep.  217— Dunn  Sf  Mcllwaine 
vs.  Jones,  4  Dev.  &  Bat.  Rep.  154.  That  doctrine  is,  that 
where  there  is  a  joint  judgment,  the  appeal  must  be  prayed 
by  all  against  whom  it  is  rendered — but  where  there  are  sev- 
eral judgments,  or  a  judgment  several  in  its  parts,  he  may 
appeal  alone  who  is  alone  aggrieved  thereby.  It  has  been 
said  that  this  ought  not  to  be.  It  is  argued  that  when,  in  an 
action  against  two,  a  verdict  is  rendered  against  one  defend- 
ant, and  in  favour  of  the  others,  the  defendant  complaining 
of  the  verdict  cannot  have  it  set  aside  so  far  as  it  is  against 
him  only,  and  a  new  trial  awarded,  and  that,  according  to 
this  analogy,  he  ought  not  to  be  permitted  to  obtain  a  trial 
de  novo  for  himself,  by  means  of  an  appeal  to  a  Superior 
Court  Now,  it  is  to  be  remarked  that  the  rule  of  practice 
referred  to,  has  been  felt  and  acknowledged  to  be  sometimes 
an  inconvenience;  and,  on  that  account,  where  justice  seem- 
ed strongly  to  protest  against  it,  as  in  criminal  prosecutions, 
it  has  been  openly  disregarded.  See  The  King  vs.  Maw- 
by  and  others,  6  Term  Rep.  619.  Besides,  an  appeal,  for 
the  purpose  of  a  trial  de  novo  of  the  issues,  is  itself  an  entire 
departure  from  common  law  principles;  and  there  is  no  rea- 
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Jane  I8408on  why,  tn  making  this  departure,  the  analogy  of  the  com- 
gle  .  mon  law  usages  should  be  any  further  observed  than  the  pur- 
v  poses  of  justice  require.  It  has  been  objected,  too,  that  the 
Batchelor  j^  whatever  it  may  be,  ought  to  be  mutual — that  in  the  ca- 
ses put,  the  plaintiff  cannot  appeal  solely  from  the  judgment 
rendered  in  favour  of  one  of  the  defendants,  and  therefore  a 
defendant  should  not  be  allowed  to  appeal  from  the  judgment 
rendered  against  him.  But,  there  is  no  foundation  for  this 
complaint  of  a  want  of  mutuality.  Each  party  is  allowed  to 
appeal;  and  the  appeal  must  be  from  the  whole  judgment,  so 
far  as  the  appellant  is  interested.  The  convicted  defendant 
is  a  stranger  to  every  part  of  the  judgment,  except  that 
which  is  rendered  against  him,  whereas  the  plaintiff  is  a  par- 
ty to  the  whole  judgment,  with  respect  to  all  and  every  of 
the  defendants.  The  distinction  is  precisely  the  same  which 
prevails  in  the  prosecution  of  writs  of  error.  The  plaintiff 
in  the  original  action  suing  out  a  writ  of  error,  must  pray 
the  reversal  of  the  entire  judgment.  But  where  in  an  action 
one  defendant  has  judgment,  and  the  plaintiff  recovers  a* 
gainst  the  other,  the  latter  may  alone  bring  error  to  reverse 
the  judgment  rendered  against  himself.  Cannon  vs.  Abbot, 
1  Lev.  210—Oliver  vs.  Harming^  1  L'd.  Raym.  691— 
Vaughn  vs.  Lariman,  Cro.  James,  ]  38. 

Per  Curiam.  Judgment  affirmed. 
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JORDAN  GATLING  «.  ASA  D.  OVERMAN.  June  1840 


No  appeal  can  be  taken  by  one  who  has  procured  himself  to  be  made  a 
party  defendant,  from  an  order  of  the  County  Court,  confirming  the 
report  of  the  justice  and  freeholders  under  the  act  of  1834,  ch.  22,  (1 
Rev.  Stat.  cb.  104,  sec.  7,)  which  provides  for  turning  a  public  road 
on  the  applicant's  own  land. 

This  was  a  proceeding  by  the  plaintiff  under  the  act  of 
1834,  ch.  22,  (1  Rev.  Stat.  ch.  104,  sec.  7,)  to  turn  a  public 
road  on  his  own  land.  The  report  of  the  justice  and  free 
holders  was  duly  returned  to  the  County  Court  of  Hertford, 
and  Asa  D.  Liverraan  was,  upon  his  application,  made  a 
party  defendant,  whereupon  the  court,  after  hearing  the  cause 
upon  the  said  report  and  the  evidence  produced  by  the  par- 
ties, ordered  the  report  to  be  confirmed,  and  the  deiendant 
appealed  to  the  Superior  Court,  where  a  motion  was  made 
by  the  plaintiff's  counsel,  on  the  last  circuit,  before1  his  honor 
Judge  Pearson,  to  dismiss  the  appeal.  This  motion  was 
refused,  and  his  Honor  proceeded  to  hear  the  cause,  tihd 
thereupon  refused  to  confirm  the  report,  but  ordered  the  pro- 
ceeding to  be  dismissed,  and  the  plaintiff  appealed  to  the  Su- 
preme Court. 

A.  Moore  submitted  the  case  without  argument. 

Iredell,  for  the  defendant,  referred  to,  and  commented  upon, 

1  Rev.  Stat.  ch.  104,  sec.  7,  and  ch.  4.  sec.  2,  and  the  cases  of 

Hawkins  v.  county  of  Randolph,   1  Murph.  Rep.  118 — 

Wood  v.  Hood,  1  Car.  Law*  Repos,  513,  and  Ladd  v.  Hair- 

sion,  1  Dev.  Rep,  368. 

Ruffin,  Chief  Justice.  There  is  but  one  point  in  the 
case  proper  for  the  consideration  of  this  court.  That  is  on 
the  motion  of  Gatling  to  dismiss  the  appeal,  because  no  ap- 
peal lies  in  such  a  case.  On  that  question,  our  opinion  dif- 
fers from  that  of  the  Judge  of  the  Superior  Court,  and  is, 
that  the  appeal  ought  to  have  been  dismissed. 

Before  the  act  of  1813,  (1  Rev.  Stat.  ch.  104,  sec.  2  &  3,) 
there  was  no  appeal  from  an  order  of  the  County  Court,  re- 
fusing or  ordering  the  laying  out  a  public  road.  Hawkins 
v.  Randolph,  I  Murph,  Rep.  118.    That  act  prescribes  the 
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June,l840  method  in  future,  for  opening,  turning  or  discontinuing  a 

Qatli      road,  and  enacts,  that  it  shall  be  only  on  petition  in  writing; 

▼       and  from  the  decision  thereon,  gives  an  appeal  to  any  person 

Liverman.  djssatjsfie(i  therewith.  To  the  end  that  the  citizens  general- 
ly may  have  an  opportunity  of  opposing  the  prayer  of  the 
petition  before  the  court,  and  of  appealing,  notice  of  the  pro- 
ceeding is  to  be  given  in  a  particular  manner.  Afterwards, 
came  the  act  of  1834,  ch.  22,  (1  Rev.  Stat.  ch.  104,  sec.  7,) 
to  provide  for  the  special  case  of  an  application  by  one  to 
turn  or  alter  a  road  altogether  on  his  own  land.  It  is  un- 
.  necessary  to  enumerate  all  its  provisions,  since  it  is  only  ma- 
terial at  present  to  observe  that  it  is  plain  it  was  intended  to 
dispense  with  the  written  petition,  and  with  notice  of  the 
application  to  court,  or  other  notice  to  any  person,  except  on- 
ly to  the  overseer,  as  to  the  time  and  place  of  the  meeting  of 
the  justice  of  the  peace  and  freeholders;  and  to  observe  fur- 
ther, that  there  is  no  provision  in  the  act  for  an  appeal.  The 
fair  construction  of  this  statute,  from  the  nature  of  the  sub- 
ject, and  from  the  silence  of  the  law  upon  the  point,  is,  that 
it  was  not  intended  to  allow  an  appeal.  As  the  power  of  the 
Court,  under  the  act,  is  limited  to  a  case  in  which  the  road 
is  wholly  on  the  land  of  the  person  who  applies  respecting 
it,  the  Legislature  takes  the  case  entirely  out  of  the  operation 
of  the  act  of  1813;  and  therefore,  as  we  suppose,  did  not  give 
an  appeal.  It  would  seem  that  no  other  individual  was  con- 
sidered as  having  a  private  interest  in  the  question;  and  that 
the  County  Court  was  regarded  as  possessing  competent 
knowledge  of  the  localities,  and  as  affording  a  sufficient  and 
safe  protection  to  the  interests  of  the  public.  This  construc- 
tion is  further  confirmed  to  our  minds  by  the  manner  in 
which  the  enactments  stand  in  the  Revised  Statute,  ch.  104. 
By  the  sections  2  &  3,  the  act  of  1813,  with  its  provision  for 
an  appeal,  is  re-enacted.  In  section  7,  the  act  of  1834  is  in- 
corporated; having  no  provision  for  an  appeal.  Then  in  sec- 
tions 33,  36  and  38,  we  have  the  enactments  respecting  cart 
and  wagon  ways,  and  respecting  the  erection  of  gates  across 
a  public  road;  and  in  each  of  those  cases  an  appeal  is  express- 
ly given.  When  we  thus  find,  that  in  three  instances  the 
Legislature  has,  in  this  single  act,  explicitly  provided  for  an 
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appeal,  and  in  a  fourth  case,  of  which  the  circumstances  are  lane  1840 
peculiar,  has  made  no  such  provision,  the  inference  forces  it-  Gatling 
self  on  us,  that  it  was  intended  in  this  last  case,  that  there       v 
should  not  be  an  appeal.  Liverman. 

Thus  the  question  stands  on  the  "act  concerning  roads." 
We  think  the  "  act  concerning  appeals,"  1  Rev.  St.  ch.  4, 
leaves  it  as  it  was.  The  first  section,  as  in  the  act  of  1777, 
refers  to  suits  inter  partes;  and  the  enumeration  in  the  se- 
cond section  includes  only  the  proceeding  by  petition  for  a 
road  or  ferry,  as  under  the  act  of  1813. 

We  think,  therefore,  that  the  motion  in  the  Superior  Court 
to  dismiss  the  appeal,  should  have  been  allowed,  and  a  pro- 
cedendo issued  to  the  County  Court  confirming  their  order 
and  directing  its  execution.  Accordingly  the  judgment  of. 
the  Superior  Court  must  be  reversed,  and  this  opinion  certi- 
fied to  that  Court,  that  the  proper  proceedings  may  new  be 
had  there. 

Per  Curiam.  Judgment  reversed. 


8 
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June  1840  WILLIAH  K.  McKlNDER,  surviving  partner,  &e.  vs.  THOMAS  B. 
LITTLEJOHN,  Adm'r  of  WILLIAM  VAUGHN. 

Where  the  attesting  witness  to  a  bond  is  dead,  its  execution  may  be 
proved  by  proof  of  the  witness's  handwriting;  but  if  such  evidence 
cannot  be  had,  then  proof  of  the  obligor's  handwriting  is  admissible; 
but  before  the  latter  testimony  will  be  received,  the  party  offering  the 
bond  for  probate,  must  shew  to  the  court  that  he  has  done  all  in  his 
power,  without  effect,  to  procure  evidence  of  the  handwriting  of  the 
attesting  witness.  Hence,  where  it  appeared  that  the  subscribing 
witness  to  a  bond  had  been  clerk  of  the  County  Court  of  a  large, 
populous  and  wealthy  county,  and  had  been  dead  only  twenty-five 
years,  it  was  held  not  to  be  sufficient  for  admitting  testimony  of  the  ob- 
ligor's handwriting,  to  shew,  by  one  witness  only,  that  be  did  not 
know  the  subscribing  witness's  handwriting,  and  did  not  know  of  any 
person  who  did  have  such  knowledge. 

The  presumption  of  the  payment  of  a  bond,  raised  by  a  forbearance  for 
twenty  years,  (or  for  ten  years  since  our  act  of  1826, 1  Rev.  Stat.  ch. 
55,  sec.  13,)  may  be  repelled  by  evidence,  that  the  debtor  had  not  the 
means  or  the  opportunity  of  paying:  And  the  repelling  of  the  pre- 
sumption will  not  be  hindered  by  the  fact  that  the  debtor  had  a  rever- 
sionary interest  in  certain  slaves,  but  which  did  not  vest  in  possession 
until  a  short  time  before  the  suit  was  brought,  when  it  did  not  appear 
that  the  creditor  knew  of  the  existence  of  the  reversionary  interest, 
and  it  was  evident,  that  it  was  not,  in  fact,  applied  to  the  payment  of 
the  debt. 

A  payment  by  an  administrator  of  the  assets  of  his  intestate  to  the  next 
of  kin,  within  less  than  two  years  after  his  qualification,  and  without 
taking  refunding  bonds,  will  not  support  the  plea  of  fully  administer- 
ed against  a  non-resident  creditor  who  has  brought  his  suit  within 
three  years  from  the  time  when  the  administration  was  taken. 

The  act  of  1715,  (1  Rev.  Stat.  ch.  65,  sec.  11,)  will  not  operate  as  a  bar 
to  creditors  not  suing  within  seven  years  from  the  death  of  the  debtor 
when  there  is  no  executor  or  administrator  on  the  estate  of  the  dece- 
dent during  that  time. 

This  was  an  action  of  debt,  upon  a  penal  bond,  to  which 
the  defendant  pleaded  non  est  factum — payment — fully  ad- 
%  ministered  generally  and  specially,  and  the  acts  of  1715  and 
1789,  for  the  protection  of  executors  and  administrators;  and 
upon  the  trial  at  Granville,  on  the  last  circuit,  the  defendant 
filed  the  following  bill  of  exceptions: 

Be  it  remembered,  that  on  the  trial  of  the  issues  joined  be- 
tween the  parties  in  this  cause,  before  the  Honorable  John 
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M.  Dick,  presiding  Judge  of  the  said  Court,  the  plaintiff  pro-  Jane  1840 
duced  a  paper  writing,  dated  the  19th  of  August,  1811,  pur-  McKin(lcr 
porting  to  be  an  obligation,  and  purporting  to  have  been  ▼ 
sealed  and  delivered  by  the  defendant's  intestate,  and  one  LilllfJohn' 
John  Vaughn,  for  the  penal  sum  of  $3,120:60  cts.  to  Mc- 
Kinder  and  White,  with  a  condition  underwritten  to  be  void 
on  the  payment  to  the  said  McKinder  and  White,  of  $1,560:- 
30  cts.  on  or  before  the  21st  of  the  same  month  of  August; 
and  it  being  admitted,  by  the  defendant,  that  the  mercantile 
firm  of  McKinder  and  White  consisted  of  the  plaintiff  and 
one  John  White,  who,  since  the  19th  of  August,  1811,  and 
before  the  bringing  of  this  action,  had  departed  this  life; 
whereby  the  right  of  action  on  all  demands  which  had  been 
due  to  the  said  McKinder  and  White  had  enured  to  the 
plaintiffs,  the  said  plaintiff  produced  as  a  witness  one  Thom- 
as Vaughn,  who  deposed  lhat  he  was  well  acquainted  with 
Henry  J.  Burgess,  whose  name  purported  to  be  attached  as 
that  of  an  attesting  witness  to  the  said  paper  writing;  that  he 
resided  in  Halifax  county,  in  this  State,  at  and  before  the  year 
1811,  and  was  clerk  of  the  county  court  there  for  several 
years,  about  that  period;  that  he  resigned  the  said  office  soon 
after,  and  died  in  the  year  1815;  that  he,  (the  witness,)  had  no 
knowledge  of  the  haud writing  of  the  said  H.  J.  Burgess,  ex- 
cept from  having  examined,  within  three  months  before  this 
trial,  the  records  of  the  county  court  of  Halifax  during  the 
time  he  was  clerk  thereof,  and  which  records  the  witness 
supposed  to  have  been  kept  in  his  handwriting;  that  the  said 
H.  J.  Burgess  had  one  brother  now  surviving  him  in  Halifax, 
who  was  not  more  than  fifteen  years  of  age  at  the  death  of  the 
said  H.  J.  Burgess;  and  that  witness  did  not  know  that  his 
said  brother  had  any  acquaintance  with  the  handwriting  of 
the  said  H.  J.  Burgess;  nor  did  witness  know  any  one  who 
had  such  acquaintance  with  his  handwriting;  and  thereupon 
the  plaintiff's  counsel,  insisting  that  by  this  evidence  he  had 
sufficiently  accounted  for  not  offering  proof  touching  the 
handwriting  of  the  said  supposed  subscribing  witness,  pro- 
posed to  examine  the  said  Vaughn,  the  witness,  as  to  the 
handwriting  of  the  said  supposed  obligors;  which  was  oppo. 
sed  by  the  defendant's  counsel,  but  allowed  by  the  Judge; 
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June  1840  and  thereupon  the  defendant  excepted.    The  said  witness 

McKinder  then  deposed  that  he  was  well  acquainted  with  the  handwri- 

v       ting  of  the  defendant's  intestate,  and  of  the  said  John  Vaughn, 

Lmlejohn.  wj10  were  jjjs  brotherSj  having  often  seen  them  write;  and 

that  he  fully  believed,  from  his  said  knowledge,  that  the  sig- 
natures attached  to  the  said  paper  writing  were  in  the  true 
and  genuine  hadwriting  of  the  defendant's  intestate,  and  the 
said  John  Vaughn  respectively;  and  thereupon  the  plaintiff's 
counsel  prayed  the  said  Judge  to  admit  and  allow  the  said 
evidence  as  good  and  sufficient  evidence  for  the  plaintiff  on 
the  said  issue  joined  on  the  first  plea  of  the  defendant,  and  to 
instruct  the  jury  that  the  said  evidence,  if  believed  by  them, 
was  full  and  sufficient  proof  in  law  that  the  said  paper  wri- 
ting was  the  deed  of  the  defendant's  intestate;  and  the  Judge 
admitted  the  said  evidence,  and  gave  the  said  instructions  as 
prayed;  and  thereupon  the  defendant  excepted.  The  plain- 
tiff's counsel  thereupon,  in  order  to  repel  the  presumption  of 
payment  arising  from  the  length  of  time,  offered  to  prove,  by 
the  said  Thomas  Vaughn,  that  at  the  date  of  the  said  obliga- 
tion, both  the  defendant's  intestate  and  the  said  John  Vaughn 
were  entirely  insolvent;  that  the  said  John  was  now  living 
in  Georgia  insolvent,  having  been  so  ever  since  the  date  of 
the  said  obligation;  that  the  intestate,  being  so  insolvent,  re- 
moved to  Tennessee  in  1811,  and  there  commenced  the 
practice  of  medicine;  and  after  remaining  there  two  or  three 
years,  removed  thence  to  the  State  of  Mississippi,  and  contin- 
ued there  until  the  time  of  his  death,  which  was  admitted  by 
both  parties  to  have  been  in  the  year  1819;  that  he  married 
in  Mississippi,  andleft*a  daughter  at  his  death;  and  that,  from 
time  to  time,  after  his  removal,  until  his  death,  the  witness, 
who  was  his  brother,  received  letters  from  him  complaining 
that  he  continued  in  low  circumstances;  that  for  some  years, 
being  affected  with  a  disease  which  at  length  caused  his  death, 
he  was  thereby  hindered  in  his  practice;  and  that,  in  a  letter 
shortly  before  his  death,  he  commended  his  daughter  to  the 
kind  offices  of  this  witness,  as  he  was  not  in  a  situation  him- 
self to  provide  for  her;  to  which  the  defendant's  counsel  ob- 
jected; but  the  objection  was  overruled  by  the  Judge,  and  the 
evidence  offered  was  received,  and  the  defendant's  counsel 
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excepted.  And  thereupon  the  said  witness,  having  been  ex-  J°ne  184& 
amined,  and  having  given  evidence  in  manner  and  to  the  ef-  McKinder 
tect  aforesaid,  although  it  was  admitted  by  the  plaintiff's  ▼ 
counsel,  that  in  1816,  an  uncle  of  the  said  intestate  had  died,  LltlleJohl1 
and  by  his  will  had  bequeathed  to  the  said  intestate  several 
negro  slaves  in  remainder,  after  the  death  of  the  widow  of 
the  said  testator,  who  departed  this  life  in  1833,  and  the 
slaves  came  to  the  hands  of  the  defendant,  as  his  administra- 
tor, in  1835,  being  then  of  the  value  of  the  plaintiff's  de- 
mand, yet  the  plaintiff's  counsel  insisted  that,  upon  this  evi- 
dence, it  should  be  left  to  the  jury  whether  they  were  satis- 
fied, upon  the  consideration  thereof,  that  both  the  obligors 
were  unable  to  satisfy  the  plaintiff's  demand,  from  the  exe- 
cution of  the  bond,  and  continually  afterwards,  and  if  they 
were  so  satisfied,  to  find  the  presumption  of  payment  repell- 
ed; and  the  Judge  accordingly  left  the  evidence  to  the  jury, 
and  instructed  them,  that  if  they  were  satisfied  thereby  of  the 
continued  inability  to  pay  of  both  the  obligors,  from  and  af- 
ter the  execution  of  the  said  obligation,  they  should  find  a- 
gainst  the  defendant  on  his  plea  of  payment;  and  to  this  de- 
cision and  instruction  the  defendant  excepted.  And  thereup- 
on the  defendant's  counsel,  in  support  of  the  defendant's  ple$ 
of  fully  administered,  admitting  that  he  administered  in  1835, 
and  then  received  nine  negro  slaves,  assets  of  his  intestate,  of 
value  sufficient  to  satisfy  the  plaintiff's  demand,  proved  that 
immediately  thereafter  be  advertised  for  creditors  to  exhibit 
their  demands  as  required  by  law;  that  at  the  expiration  of 
one  year  from  his  administration,  he,  having  no  notice  of  the 
plaintiff's  demand,  delivered  over  all  the  said  assets  to  the 
next  of  kin  of  his  said  intestate;  and  although  he  had  token 
no  refanding  bond  from  the  said  next  of  kin,  yet  he  insisted 
that,  under  the  circumstances  of  the  case,  the  plaintiff,  as  well 
as  his  deceased  partner,  having  been  always  residents  and 
citizens  of  Virginia,  (as  was  admitted  by  both  parties,)  yet  if, 
in  paying  over  the  assets  to  the  next  of  kin,  he  had  acted  in 
perfect  good  faith,  supposing,  after  the  great  length  of  time, 
that  no  creditors  had  any  demands,  having  no  notice  of  the  » 
plaintiff's  demand  then,  nor  until  more  than  two  years  after 
his  administration — the  jury  were  at  liberty  to  find  that  the 
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Jane  1840  defendant  had  fully  administered,  and  prayed  the  Judge  so  to 

Mc Kinder  ^nslract  &*  Jury;  which  instruction  the  Judge  refused  to  give; 

v       but,  on  the  contrary,  instructed  the  jury  that,  inasmuch  as 

jo     the  defendant  bad  paid  over  the  assets,  without  the  two  years 

delay  after  his  administration  required  by  the  statute,  and 

without  taking  a  refunding  bond,  he  bad  not  shewn  a  full 

administration;  and  that  therefore  the  jury  ought  to  find  on 

the  said  plea  for  the  plaintiff!     And  the  defendant's  counsel, 

admitting  that  no  administration  of  the  estate  of  the  intestate 

had  ever  been  granted  before  November,  1835,  within  three 

years  of  the  commencement  of  this  suit,  prayed  the  Judge  to 

instruct  the  jury  to  find  for  the  defendant  on  his  fourth  plea 

of  the  seven  years'  bar  by  the  act  of  1715,  under  the  facts  a- 

bove  stated;  which  instruction  the  Judge  declining  to  give, 

the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  is- 
sues; upon  which  he  had  judgment,  and  the  defendant  ap- 
pealed. 

Badger ,  for  the  defendant,  in  support  of  the  first  exception, 
referred  to  Jones  v.  Blount,  1  Hay.  Rep.  238— Barnes  v. 
Trompowsky,  7  Term.  Rep.  261.  Upon  the  2nd,  he  cited 
3  Stark,  on  Ev.  310—  Willaume  v.  Gorges,  1  Camp.  N.  P. 
Rep.  217.  Upon  the  3rd,  he  commented  upon  the  act  con- 
cerning executors  and  administrators,  1  Rev.  Stat.  ch.  46, 
and  referred  to  the  case  of  Chelsea  Water  Works  v.  Cow- 
per,  I  Esp.  N.  P.  Rep.  437.  And,  in  support  of  the  4th  ex- 
ception, the  counsel  relied  upon  McClellan  v.  Hill,  Conf. 
Rep.  479— Jones  v.  Brodie,  3  Murph.  Rep.  594 — Hallowell 
v.  Pope,  2  Murph.  Rep.  108 — Mclntyre  v.  Carson,  2 
Hawks  Rep.  544. 

Battle,  for  the  plaintiff,  cited  and  relied  upon  the  follow- 
ing authorities,  in  support  of  the  Judge's  charge:  On  the  1st 
point,  note  to  Clements  $•  Co.  v.  Eason  fy  Wright,  I  Hay. 
18,  (2nd  Ed.)— 1  Phil,  on  Ev.  420,  421,  (3  Am.  Ed.)  Note 
to  Call  v.  Dunning,  4  East.  Rep.  53,  (Day's  Ed.)  Fitzge- 
rald v.  Elsee,  2  Camp.  N.  P.  Rep.  635,  and  note  to  that 
case— Ley  v.  Ballard,  3  Esp.  N.  P.  Rep.  173— Jones  v. 
Blount,  1  Hay.  Rep.  238.  On  the  2nd  point,  Jayne  v. 
Prices  Taun.  Rep.  326,  (1  Eng.  C.L.Rep.  121,)—  Oswald 
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v.  Leigh,  1  Term  Rep.  270—Fladong  v.  Winter,  19  Yes.  Jnne  1840 
Jun.  196 — Matthews  v.  Smith,  2  Dev.  &  Bat.  287.  Mc  Kinder 

3rd.  1  Rev.  Stat  ch.  46,  sec.  18  &  19,  and  ch.  65,  sec  12,  L.ttlv.  . 
Haywood s  note  to  Butts  v.  Price,  Conf.  Rep.  68 — Leake 
v.  Gilchrist)  2  Dev.  Rep.  73 — Norman  v.  Baldry,  9  Eng. 
Con.  ch.  Rep.  437 — Pearson  v.  Archdeaken,  1  All.  &  Na- 
pier's Irish  Rep.  23,  cited  2  Harrison's  Dig.  1144 — Godley  v. 
Taylor,  3  Dev.  Rep.  183 — Goodman  v.  Smith,  4  Dev.  Rep. 
450. 

4th  Question.  Swann's  Rev.  ch.  48,  sec.  9;  New  Rev. 
ch.  205,  sec.  I,  2  &  3;  ch.  763,  sec.  1;  ch.  536,  sec.  1;  Jones 
v.  Brodie,  3  Murph.  Rep.  594r~McClellan  v.  Hill,  Conf. 
Rep.  479— Godley  v.  Taylor,  3  Dev.  Rep.  183— Rayner 
v.  Watford,  2  Dev.  Rep.  338— Murray  v.  i?a$f  Jnrfta 
Company,  7  Eng.  Com.  Law  Rep.  66;  15  Eng.  Com.  Law 
Rep.  113—  Webster  v.  Webster,  lOVes.  Jun.  93. 

Gaston,  Judge.  The  court  is  of  opinion  that  the  first  oi 
the  exceptions  taken  by  the  defendant  in  this  case  is  well 
founded.  Rules  of  evidence,  once  settled,  become  rules  of 
law,  and  cannot  be  departed  from  upon  theoretic  notions  of 
propriety,  or  the  suggestions  of  expediency.  Among  these 
rules,  the  following,  as  we  believe,  are  well  settled  in  the 
country  of  our  ancestors;  and  we  are  confident  have  been  re- 
garded as  established  in  this  State  for  the  last  half  century: 
When  the  execution  of  an  instrument,  attested  by  one  or 
more  subscribing  witnesses,  is  required  to  be  proved,  the  par- 
ty propounding  it,  must  call  one  at  least  of  the  subscribing 
winesses  to  prove  it,  or  shew  that  proof,  by  means  of  an  at- 
testing witness,  is  not  in  his  power.  When  this  is  shewn,  the 
next  evidence  in  the  order  of  proof,  is  evidence  of  the  hand- 
writing of  the  subscribing  witnesses,  or  of  one  of  them.— 
But  if  this  also  be  unattainable,  then  the  party  producing  the 
instrument  is  allowed  to  give  evidence  of  the  handwriting 
of  the  party  by  whom  it  purports  to  be  executed.  1  Stark, 
on  Evid.  320  to  330.  Jones  v.  Brinkley,  1  Hay.  Rep.  20— 
Jones  v.  Blount,  1  Hay.  Rep.  238.  Whenever  proof  of  an 
inferior  grade  is  brought  forward,  it  shall  not  be  received  un- 
til the  court  is  satisfied  that  proof,  superior  in  order,  is.  not 
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,  Jane  1840  within  the  power  of  the  party.  Now,  it  is  clearly  impossi- 
McKinder  Me  t0  *ay  down  a  precise  rule  of  law  as  to  what  circumstan- 
*  ces  must  be  shewn  to  convince  the  court  that  the  party  ten- 
lttcJ  dering  inferior  evidence  has  done  his  best  to  procure  the  su- 
perior evidence.  If,  therefore,  in  this  case,  the  Judge  below 
had  stated  on  the  record,  as  a  conclusion  of  fact,  which  he 
drew  from  the  testimony  submitted  to  him,  that  it  was  not  in 
the  power  of  the  plaintiff  to  procure  evidence  of  the  hand- 
writing of  the  attesting  witness — or  if  the  circumstances 
which  he  has  caused  to  be  there  stated,  were  such  as  would 
warrant  a  reasonable  inference  that  this  evidence  was  unat- 
tainable—we might  well  hesitate  in  reversing  this  judgment. 
But  the  case  neither  sets  forth  such  a  conclusion  as  having 
been  drawn,  nor  will  it  authorise  us  to  presume  that  it  was 
in  fact  drawn  by  his  Honor.  The  attesting  witness,  when  a- 
live,  was  the  clerk  of  the  county  court  of  a  large,  populous 
and  wealthy  county.  He  had  been  dead  but  twenty-five 
years  before  the  trial.  Not  an  effort  was  shewn  to  have  been 
made  in  the  county  of  the  witness's  residence,  to  procure 
proof  of  his  handwriting.  So  far  from  their  being  room  to 
presume  that  witnesses  as  to  the  character  of  his  handwriting 
could  not  be  had,  a  doubt  could  scarcely  be  entertained  but 
that  very  many  such  witnesses  were  to  be  found,  if  reasona- 
ble, exertions  were  but  used  to  discover  them. 

The  second  exception,  in  the  opinion  of  the  Court,  must 
be  overruled.  The  presumption  against  a  bond,  raised  from 
the  lapse  of  twenty  years,  without  a  demand  by  the  obligee 
or  acknowledgment  of  the  obligor,  is,  in  one  sense,  a  pre- 
sumption of  law.  The  law  attributes  to  such  lapse  of  time 
a  technical  operation;  so  that  it  is  the  duty  of  the  Court,  if  no 
opposing  testimony  be  offered,  to  advise  the  jury  to  find*  the 
fact  of  payment.  But  the  inference  to  be  raised,  is  an  infer- 
ence of  fact — liable  to  be  attacked,  repelled  or  confirmed  by 
other  testimony.  And  it  is  the  duty  of  the  triers  of  the  fact, 
allowing  to  this  technical  presumption  its  prima  facie  force, 
to  find  the  fact  as  it  may  appear  upon  the  proofs.  Now,  it 
seems  to  us,  that  upon  whatever  ground  this  presumption  rests; 
whether  upon  the  probability  of  the  fact  of  payment  thence 
arising — or  on  a  principle  of  policy  that  would  shield  men 
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from  the  oppression  of  claims  long  negligently  forborne — tes-  Jane  1840 
timony  of  the  kind  and  to  the  effect  which  was  offered  in  this  McKinder 
case,  was  pertinent  and  in  point — tending  directly  to  encoun-  v 
ter  the  alleged  probability,  and  to  account  for  the  seeming  Lit"eJohn' 
negligence — and  therefore  fit  to  be  submitted  to  the  jury,  and 
proper  to  influence  their  finding.  We  have  heretofore  declar- 
ed our  concurrence  in  the  opinion  expressed  by  Lord  El- 
don,  in  Fladong  vs.  Winter,  19  Tes.  Jan.  199,  "that  the 
presumption  raised  by  a  forbearance  for  twenty  years,  may 
be  repelled  by  evidence  that  the  debtor  had  not  the  means  or 
opportunity  of  paying.  Matthews  vs.  Smith,  2  Dev.  &  Bat. 
Rep.  287.  Upon  further  reflection,  we  entertain  the  doctrine 
still;  and  also,  that  if  such  evidence  does  satisfy  the  jury  that 
in  truth  payment  has  not  been  made,  it  is  their  duty  so  to  find 
upon  the  fact  in  issue.  Nor  do  we  think  the  circumstance  re- 
lied on  by  the  defendant,  is  sufficient  to  withdraw  the  present 
case  from  the  operation  of  this  doctrine.  The  interest  in  re- 
mainder, which  the  defendant's  intestate  had  in  the  negroes 
bequeathed  by  his  uncle's  will,  was,  indeed,  one  which,  dur- 
ing the  life  of  his  uncle's  widow,  might  have  been  applied  to 
the  payment  of  the  debt  now  in  suit.  But  all  supposition 
that  it  was  so  applied,  is  repelled  by  the  fact  that  all  the  ne- 
groes, upon  the  death  of  the  tenant  for  life,  came  to  the  pos- 
session of  the  defendant.  And  so,  if  it  could  be  brought 
home  to  the  creditor  that  he  knew  of  this  interest  in  remain- 
der, an  inference  of  negligence,  in  forbearing,  for  so  many 
years,  from  any  effort  to  subject  it  to  his  demand,  might  be 
raised  against  him ;  but,  as  the  intestate  himself  forbore  whol- 
ly, notwithstanding  his  necessities,  from  making  any  use  of 
this  interest,  it  might  be  that  he  was  ignorant  thereof,  and 
still  more  probable  that  these  creditors  knew  not  of  it  How 
this  might  be,  was  a  circumstance  fit  to  be  considered  by  the 
jury. 

We  are  clearly  of  opinion  that  the  third  exception  is  un- 
founded. The  delivery  of  the  assets  of  the  intestate,  by  the 
defendant,  to  the  next  of  kin,  before  the  expiration  of  two 
years  from  his  qualification,  and  without  taking  refunding 
bonds,  is  net  a  legal  administration  of  the  assets  against  a 
creditor.    Undoubtedly  there  are  some  few — they  are  very 
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Jone,i840  few requisitions  imposed  by  our  acts  of  Assembly!  upon  the 

M  Kinder executors  an(*  administrators  of  deceased  persons,  which  can  - 
t  not  be  performed  by,  and  are  manifestly  inapplicable  to, 
Littlejoho.  those  whose  testators  or  intestates  did  not  reside  amongst  us. 
By  a  legitimate  construction  of  the  acts,  so  far,  and  so  far  on- 
ly, as  these  requisitions  are  impracticable  and  inapplicable, 
such  executors  and  administrators  are  excused  therefrom. 
But,  with  this  exception,  all  who  here  take  probate  of  wills, 
or  obtain  letters  of  administration  of  the  estates  of  deceased 
persons,  are  bound  to  observe  the  laws  here  in  force,  for  the 
government  of  executors  aud  administrators. 

Upon  the  last  exception,  we  have  felt  much  perplexity. 
After  every  effort,  we  find  it  impossible  to  reconcile  to  each 
other  the  decisions  which  have  been  made  upon  the  act  of 
1715.  (1  Rev.  Stat.  ch.  65,  sec.  11.)  The  difficCilty  of  ad- 
mitting any  equitable  exposition  of  the  act,  without  a  viola- 
tion of  its  language,  has,  at  times,  caused  a  strict  adherence 
to  its  terms.  At  other  times,  the  shocking  injustice  resulting 
from  a  literal  interpretation,  has  obtained  for  it  an  equitable 
construction,  almost  in  defiance  of  its  words.  Under  these 
circumstances,  we  feel  it  our  duty  to  consider  the  latest  adju- 
dications as  fixiug  the  true  principles  of  the  act.  Jones  vs. 
Brodie,  3  Murph.  Rep.  594,  and  Godley  vs.  Taylor ',  3  Dev. 
Rep.  178,  have  established  that  the  injunction  on  creditors 
to  make  claim  within  seven  years  after  the  death  of  the  debt- 
or, under  the  penalty  of  being  utterly  barred  of  any  recovery 
against  his  estate,  does  not  apply  when  there  is  no  person  in 
beino-  authorised  by  law  to  make  the  claim— or  where  the 
claim  itself  is  in  a  state  not  then  to  be  prosecuted — and  these 
decisions  are  avowedly  made  upon  the  ground  that,  until 
there  be  such  a  person  to  make  claim,  and  such  a  claim  as 
can  be  prosecuted,  there  is  no  cause  of  action;  and  the  bar  of 
the  act  of  1715  does  not  begin  to  run.  Unless  this  ground 
be  abandoned,  it  must  also  be  held,  that  unless  there  be  a 
person  against  whom  claim  may  rightfully  be  made,  the  bar 
of  the  statute  does  not  attach.  It  is  indispensable  to  the 
prosecution  of  a  claim,  that  there  should  be  a  person  in  be- 
ing, against  whom  it  may  of  right  be  demanded,  as  that  there 
should  be  a  rightful  claimant  in  existence,  to  bring  it  for- 
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ward;  or  that  the  claim  be  of  such  a  nature  as  that  its  per-  Jane  1840 
formance  may  be  demanded.    The  moment  it  is  established  McKioder 
that  this  act  is  in  the  nature  of  an  act  of  limitations,  the  bar       v 
of  which  does  not  begin  to  run  until  there  is  a  cause  of  ac-  Lmle3ohn* 
tion,  that  moment  it  follows,  that  the  want  of  a  representa- 
tive of  the  debtor,  as  well  as  of  a  representative  of  the  credi- 
tor, takes  the  case  out  of  the  bar  of  the  statute*    Cause  of  ac- 
tion is  the  right  to  prosecute  an  action  with  effect;  and,  le- 
gally, a  cause  of  action  does  not  exist,  until  there  be  a  person 
in  existence  capable  of  suing,  and  also  a  person  against  whom 
the  action  may  be  brought.    See  Douglas  vs.  Forrest^  4 
Bing.  Rep.  686;  (15  Eng.  Com.  Law.  Rep.  113,)  Murray  vs.  • 
East  India  Company,  5  Barn.  &  Aid.  204;  (7  Eng.  Com. 
Law  Rep.  66,)  Webster  vs.  Webster,  10  Ves.  Jun.  93. 

For  the  error  assigned  by  the  defendant,  iu  the  first  excep- 
tion, the  judgment  must  be  reversed  and  a  venire  de  novo  a- 
wardecL 

Per  Curiam.  Judgment  reversed. 
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Jane  1840  THE  STATE  w.  JARROTT,  a  slave. 

The  great  distinction  between  homicide  committed  with  malice,  and  that 
committed  in  a  transport  of  passion,  suddenly  excited  by  a  grievous, 
provocation,  is  as  steadily  to  be  kept  in  view,  in  the  trial  of  a  slave 
charged  with  the  murder  of  a  white  man,  as  in  that  of  a  white  man 
charged  with  the  murder  of  his  equal,  or  of  a  slave.  Bat  the  same 
matters  which  would  be  deemed  in  law  a  efficient  provocation  to  free  a 
white  man,  who  has  committed  a  homicide  in  a  moment  of  passion, 
from  the  guilt  of  murder,  will  not  have  the  same  effect  when  the  par- 
ty slain  is  a  white  man,  and  the  offender  a  slave:  Fox  though  among 
equals,  the  general  rule  is,  that  words  are  not,  but  blows  are,  a  suffi- 
cient provocation,  yet  there  may  be  words  of  reproach  so  aggravating 
when  uttered  by  a  slave,  as  to  excite  in  a  white  man  the  temporary  fu- 
ry which  negatives  theoharge  of  malice;  and  this  rule  holds  without 
regard  to  the  personal  merit  or  demerit  of  the  white  man* 

The  insolence  of  a  slave  will  justify  a  white  man  in  giving  him  mode, 
rate  chastisement  with  an  ordinary  instrument  of  correction  at  the  mo- 
ment when  the  insolent  language  is  used,  but  it  will  not  authorise  an 
excessive  battery,  as  with  a  dangerous  weapon,  nor  will  it  justify  an 
attack  upon  the  slave  for  even  moderate  correction,  if  the  insolence  be 
past  at  the  time. 

Tiie  rule  that  where  parties  become  suddenly  heated,  and  engage  imme- 
diately in  mortal  conflict,  fighting  upon  equal  terms,  and  one  kills  the 
other,  the  homicide  is  mitigated  to  manslaughter,  applies  only  to  e- 

quaU,  and  not  to  the  case  of  a  white  man  and  slave,  if  the  slave  kill 
the  white  man  while  fighting  urder  such  circumstances. 

An  ordinary  assault  and  battery,  committed  by  a  white  man  upon  a  slave, 
will  not  be  a  sufficient  provocation  to  mitigate  a  homicide  of  the  for- 
mer by  the  latter,  from  murder  to  manslaughter;  but  a  battery  which 
endangers  the  slave's  life  will  be  a  bufficient  provocation  to  produce 
that  result.  In  the  cases  between  these  extremes,  that  is  a  legal  pro- 
vocation of  which  it  can  be  pronounced,  having  due  regard  to  the  rela- 
tive condition  of  the  white  man  and  the  slave,  and  the  obligation  of 
the  latter  to  conform  his  instinct  and  his  passions  to  his  condition  of  in- 
feriority, that  it  would  provoke  well  disposed  slaves  into  a  violent 
passion. 

Although  there  be  a  legal  provocation,  yet  a  homicide  will  be  murder,  if 
committed  under  such  circumstances  of  cruelty  as  manifest  the  tho- 
roughly wicked  heart.  And  cruelty,  when  the  facts  from  which  it  is 
to  be  inferred  all  distinctly  appear,  is  an  inference  of  law,  and,  there- 
fore, properly  drawn  by  the  court.  But  where  no  more  is  stated  than 
that  several  blows  were  struck  with  a  stick  of  curled  hickory  of  the 
ordinary  size,  and  with  the  larger  end  thereof,  without  stating  more  of 
the  nature  of  those  blows  than  that  one  of  them  was  mortal,  the  facta 
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are  not  so  set  foith  as  to  leare  the  question  of  cruelty  aa  one  for  legal  Jane  1840 
inference.  _,    -        L. 

If  the  weapon,  with  which  a  homicide  was  committed,  were  not  of  the 
character  called  deadly,  that  is,  likely  to  produce  death  or  great  bodily  Jairott. 
mjory,  the  homicide  would  not  be  murder,  although  committed  with- 
out legal  proTocatton.  And  there  are  many  cases  in  which  the  court 
can  distinctly  see,  from  the  nature  of  the  instrument  used,  whether  it 
be  of  a  deadly  character  or  not;  and,  therefoie,  need  not  that  the  jury 
should  directly  find  the  fact  for  their  information.  But  where  it  only 
appears  that  the  weapon  used  was  a  stick  ot  curled  hickory  of  the  or- 
dinary size,  and  that  the  slayer  struck  with  the  larger  end  thereof,  it 
falls  peculiarly  in  the  province  of  the  jury  to  ascertain  whether  such  a 
weapon,  so  used  by  the  slayer,  was  likely  to  produce  fatal  eonseqaen*  . 
ces  or  not. 

The  prisoner,  a  slave,  was  indicted  at  Person,  on  the  last 
circuit,  before  his  honor  Judge  Dick,  for  the  murder  of  one 
Thomas  Chatham,  a  white  man.  The  Solicitor  for  the  State 
called,  as  a  witness,  one  John  T.  Brooks,  a  white  boy,  about 
fourteen  years  of  age,  who  stated  that  he  went  with  the  de- 
ceased, who  was  eighteen  or  nineteen  years  old,  to  a  fish-trap, 
in  the  neighborhood,  where  several  slaves  were  collected,  on 
Saturday  night;  that  the  witness  and  the  deceased  were  the 
only  white  persons  present;  and  that  they  remained  there  un- 
til about  two  or  three  hours  before  day,  when  Chalham  was 
killed;  that  the  prisoner  and  one  Jack  Hughes,  a  free  negro, 
played  cards,  and  differed  about  the  game,  when  they  called 
on  the  deceased  to  keep  the  game  for  them,  which  he  did  for 
some  time,  until  a  second  difference  took  place  between  the 
parties,  and  Hughes  refused  to  play  longer;  that  the  prisoner 
had  a  twelve  and  a  half  cent  piece  of  coin,  upon  a  handker- 
chief, on  which  they  had  been  playing — which  fell  off  among 
the  leaves,  when  he  jerked  up  the  handkerchief;  that  the 
prisoner,  shortly  after,  went  and  looked  for  the  piece  of  mo- 
ney, where  it  had  dropped;  and,  not  finding  it,  said  that  he 
saw  his  nine  pence  walk  into  a  white  man's  pocket,  and  that 
any  white  man  who  would  steal  a  negro's  money,  was  not 
too  good  to  unbutton  a  sheep's  collar;  that  the  prisoner  fur- 
ther said  that  the  deceased  was  raised  and  had  lived  on  stolen 
sheep;  that  the  prisoner  then  charged  the  deceased  with  steal- 
ing his  money,  and  told  him  if  he  did  not  give  it  up,  he 
would  kill  him— and  brandished  a  stick  over  the  head  of  the 
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Jod©  1840  deceased;  that  the  prisoner  further  told  the  deceased  that  he 
Th©  State  had  his  nine  pence  in  his  left  jacket  pocket;  upon  which  the 
t  deceased  requested  the  prisoner  to  search  him;  which  the  lat- 
jarrott  ter  refuse^  t0  ^0.  that  the  deceased  then  turned  out  his  pock- 
ets, and  the  prisoner  then  cursed  him.  and  told  him  that  he 
had  the  money  in  his  shoes;  upon  which  the  deceased  took 
off  his  shoes  and  stockings;  that  shortly  afterwards,  some  of 
the  company  got  a  light,  and,  in  searching,  found  the  piece 
of  money  in  the  leaves,  near  where  the  deceased  stood  when 
he  turned  out  his  pockets  and  pulled  off  his  shoes,  and  six  or 
seven  steps  from  the  spot  where  the  prisoner  jerked  up  his 
handkerchief,  as  before  stated;  that  the  deceased  then  took  a 
seat  near  the  fire,  and  the  prisoner  continued  to  abuse  him, 
using  very  indecent  and  insolent  language  towards  him;  that 
the  deceased  then  asked  the  witness  for  his  knife,  saying  that 
he  wished  to  cut  his  nails;  that  the  witness  handed  his  knife 
to  the  deceased,  who  then  told  the  prisoner  that  if  he  did  not 
hush,  he,  the  deceased,  would  stick  his  knife  in  him;  upon 
which  the  prisoner  drew  his  stick,  and  told  the  deceased  to 
do  it  if  he  dared;  that  the  prisoner  continued  to  use  insulting 
language  to  the  deceased,  who  took  up  a  piece  of  a  fence  rail 
about  as  long  as  the  witness's  arm,  and,  having  the  knife  still 
in  his  hand,  made  at  the  prisoner,  and  ran  him  twice  around 
the  fire,  and  then  ran  him  off,,  and  returned,  himself,  to  the 
fire;  that  the  prisoner  soon  after  returned  within  ten  or  ele- 
ven steps  of  the  fire,  and  said  something,  which  the  witness 
did  not  understand;  upon  which  the  deceased  took  up  the 
piece  of  rail,  and,  having  the  knife  still  open  in  his  hand, 
went  towards  the  prisoner;  that  the  witness  then  heard  two 
blows,  and,  upon  going  to  the  place,  found  the  deceased  on 
the  ground.  The  witness  described  the  stick  of  the  prisoner 
to  be  about  three  feet  long,  made  of  curled  hickory,  about  the 
size  of  a  common  walking  cane,  larger  at  the  butt  end,  and 
with  a  string  attached  to  the  small  end,  to  fasten  around  the 
prisoner's  wrist.  The  knife  was  exhibited  in  court;  and  was 
a  common-sized  pocket  knife— the  blade  about  three  inches 
long,  and  sharp  at  the  point. 

A  negro  slave,  by  the  name  of  Isaac,  was  then  called  as  a 
witness  for  the  State;  and  concurred,  in  most  points,  with  the 
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witness  Brooks.    He  stated  that  the  deceased  and  the  prison-  Jane  1840 
er  gave  each  other  the  damned  lie,  when  talking  about  theThe  Stat# 
nine  pence;  and  also,  that  the  prisoner  had  his  stick  in  his        r 
hand  during  the  quarrel;  but,  he  did  not  see  him  shake  it    J*rrolt* 
over  the  deceased's  head.    He  stated,  also,  that  after  the 
money  was  found,  the  quarrel  ceased  for  a  short  time — per- 
haps fifteen  minutes — when  the  deceased  renewed  the  quar- 
rel, and  swore  he  wpuld  kill  the  prisoner,  and  made  at  him, 
as  described  by  the  witness  Brooks.    Isaac  also  stated  that, 
as  the  deceased  approached  the  prisoner,  he  heard  the  latter 
ceil  him  not  to  hit  or  strike  him.    The  witness  heard  a  blow, 
and,  upon  looking  towards  the  parties,  saw  the  deceased  fall- 
ing, and  saw  the  prisoner  strike  him  four  or  five  blows  with 
the  stick  above  spoken  of.    In  all  his  other  statements,  this 
witness  fully  sustained  Brooks. 

Nathan  Jones,  a  free  negro,  was  next  examined  by  the 
State.  He  fully  sustained  Brooks,  except  that  he  concurred 
with  Isaac  in  stating  that  there  was  a  cessation  in  the  quar- 
rel, and  that  the  deceased  renewed  it.  This  witness  also 
stated  that  the  prisoner  did  not  shake  his  stick  over  the  head 
of  the  deceased;  but  had  it  drawn  back  in  a  striking  position. 
He  also  stated  that  he  heard  a  blow,  and  looked  at  the  parties, 
when  he  saw  the  deceased  on  the  ground,  and  the  prisoner 
strike  him  three  or  four  blows,  with  the  stick  before  describ- 
ed. Two  witnesses,  who  were  examined  on  that  subject, 
stated  that  the  deceased  had  two  wounds  on  the  back  part  of 
the  head,  each  about  two  inches  in  length;  and  one  of  the  wit- 
nesses said  that  he  inserted  his  finger  about  one  fourth  of  an 
inch  into  one  of  the  wounds,  and  found  no  resistance  to  its 
entrance.  The  deceased  was  described,  by  one  witness,  as 
small  and  slender  for  a  boy  oi  his  age;  and  by  another,  as  not 
tall,  but  stoutly  built.  The  prisoner  was  about  six  feefhigh, 
and  of  the  ordinary  size  of  negroes  of  that  height;  and  was 
about  twenty-three  years  of  age. 

The  prisoner  examined  Jack  Hughes,  a  free  negro,  who 
fully  sustained  Brooks  and  the  other  witnesses  in  the  general 
history  of  the  transaction.  He  deposed  further,  that  when 
the  deceased  approached  the  prisoner,  he  struck  at  the  pri- 
soner but  missed  him,  and  the  witness  thought  he  was  not 
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Jane  1840  near  enough  to  reach  him  when  he  struck;  and  that  the  pri- 
The  Siate soner  immediately  struck  the  deceased  with  his  stick  and 
v  knocked  him  down,  and  gave  him  several  blows  after  he  was 
Jarrott--  on  the  ground. 

The  witness,  Nathan  Jones,  stated  also,  that  when  the  de- 
ceased renewed  the  qurrel,  as  before  mentioned,  he  swore  he 
Would  kill  th«  prisoner  that  eight ;  that  if  he  did  not,  he 
would  goto  his  master  on  Monday  morning,  and  have  him 
whipped  to  his  satisfaction;  and  he  would  then  waylay  him 
and  shoot  him  with  a  rifle. 

Alexander  Jones  was  then  called,  and  deposed,  that  he 
was  in  company  with  the  deceased,  when  on  his  way  to  the 
fish  trap,  that  night;  that  deceased  said,  he  wished  that  he  had 
borrowed  Mr.  Long's  knife,  for  he  might  get  into  a  scrape, 
and  if  so,  he  would  need  it. 

The  witness,  Brooks,  deposed  before  the  coroner,  that  the 
prisoner  told  the  deceased  not  to  come  to  him,  or  he  would 
knock  him  down.  Upon  his  examination  in  court,  he  did 
not  recollect  that  the  prisoner  had  made  such  a  remark  to 
the  deceased;  nor  did  the  witness  remember  that  he  had 
made  such  a  statement  before  the  coroner. 

The  prisoner's  counsel  asked  the  court  to  instruct  the  jury, 
"that,  in  trials  affecting  life,  a  negro  slave  should  not  be  con- 
victed of  murder,  unless  a  white  man  would  be  convicted  on 
the  same  evidence. 

2ndly,  That  it  the  jury  should  be  satisfied  that  the  de- 
ceased did  steal  the  nine  pence  from  the  prisoner,  the  de- 
ceased had  no  right  to  strike  the  prisoner,  for  insulting  lan- 
guage, in  consequence  of  it;  and  in  that  aspect  of  the  case, 
the  prisoner  was  entitled  to  be  regarded  as  a  white  man  on 
this  trial. 

3rdly,  That  if  the  deceased  was  advancing  on  the  prison- 
er, with  the  knife  and  piece  of  rail,  and  struck  at  him  with 
the  latter  immediately,  before  the  prisoner  struck  him  with 
his  stick,  then  it  was  a  case  of  mutual  combat;  and  al- 
though the  prisoner  might  have  courted  the  conflict,  the 
killing  would  be  only  manslaughter. 

4thly,  That  the  deceased  had  no  right  to  correct  the  pri- 
soner, with  the  piece  of  rail  or  the  knife,  for  insolent  Ian- 
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guage;  but  ought  to  have  applied  to  his  master,  or  to  a  jus-  June  1840 
ticeot  the  peace,  for  redress."  The  State 

The  court  refused  to  give  the  instructions  prayed  for,  but  v 
charged  the  jury  "that,  if  the  prisoner  used  the  insolent  lan- 
guage, to  the  deceased,  deposed  to  by  the  witnesses,  the  de- 
ceased had  a  right  to  correct  him,  although  such  language 
was  used  by  the  prisoner,  upon  the  supposition  that  the  de- 
ceased had  stolen  his  money.  I'hat  if  they  were  satisfied 
that  the  prisoner  used  the  provoking  language,  to  the  deceas- 
ed, as  stated  by  the  witnesses,  the  deceased  had  a  right  to 
whip  him;  and  if,  in  the  exercise  of  this  right,  the  prisoner 
killed  him,  it  would  be  murder,  unless  the  prisoner  had  good 
reason  to  believe  that  the  deceased  would  kill  him,  or  do 
him  some  great  bodily  harm.  And,  for  the  purpose  of  as- 
certaining whether  the  prisoner  had  good  reason  to  appre- 
hend death,  or  great  bodily  harm,  at  the  hands  of  the  de- 
ceased, it  was  proper  for  them  to  take  into  consideration  the 
comparative  size  and  bodily  powers  of  the  parties,  and  their 
weapons.  That  if  the  prisoner  had  good  reason  to  appre- 
hend either  death  or  great  bodily  harm,  it  would  extenu- 
ate the  killing  to  manslaughter;  but  if  not,  it  would  be 
murder." 

The  jury  found  the  prisoner  guilty  of  murder.  A  motion 
for  a  new  trial  was  then  made,  which,  being  overruled,  and 
sentence  of  death  pronounced,  the  prisoner  appealed. 

W.  A.  Graham,  for  the  prisoner,  cited  and  commented  on 
the  State  vs.  Tackett,  1  Hawks,  217— State  vs.  Hale,  2 
Hawks,  582— State  vs.  Reed,  2  Hawks,  454—1  Rev.  Stat. 
ch.  Ill,  sec.  41—1  East's  Cr.  Law,  241—1  Russ.  702,  715, 
717— Foster  295  —2  Chit.  Cr.Law,  482—2  Stark,  on  Ev.  524. 

The  Attorney  General,  for  the  State,  argued  contra,  and 
contended  that  the  authorities  cited  for  the  prisoner  support- 
ed the  propriety  of  the  Judge's  instructions. 

Gaston,  Judge.  We  are  of  opinion  that  the  Judge  did 
not  err,  in  refusing  to  give  the  first  instruction  which  was 
prayed  for  by  the  counsel  for  the  prisoner.  It  is  not  ques- 
tioned but  that  th<*  prisoner  was  entitled  to  the  benefit  of  all 
those  humane  principles  of  the  common  law,  which,  in  in- 

10 
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Jane  1840  diligence  to  the  frailties  of  human  nature,  extenuate  the  guilt 

The  State  °^  homicide  from  murder  to  manslaughter.     The  great  dis- 

v        auction  between  homicide  committed  with  malice,  and  horn- 

arrott.    —^  commjue(i  ltl  a  transport  of  passion,  suddenly  excited 

by  a  grievous  provocation,  is  as  steadily  to  be  kept  in  view,  in 
the  trial  of  a  slave  charged  with  the  murder  of  a  white  man, 
as  in  that  of  a  white  man  charged  with  the  murder  of  his 
equal,  or  of  a  slave.  But,  it  cannot  be  conceded  that  the 
same  matters  which  would  be  deemed  in  law  a  sufficient 
provocation  to  free  a  white  man,  who  had  committed  a  hom- 
icide, in  a  moment  of  passion,  from  the  guilt  of  murder,  will 
have  the  same  effect,  when  the  party  slain  is  a  white  man, 
and  the  offender  a  slave.  It  has  been  authoritatively  held, 
that  the  killing  of  a  slave  by  a  white  man  may  be  reduced 
from  murder  to  manslaughter,  by  acts,  which,  proceeding 
from  a  white  man,  would  not  in  law  constitute  a  sufficient 
provocation.  Among  equals,  the  general  rule  is,  that  words 
are  not,  but  blows  are,  a  sufficient  provocation;  while  in 
Tackett's  case,  it  was  declared  that  there  might  be  words  of 
reproach,  so  aggravating  when  uttered  by  u  slave,  as  to  ex- 
cite the  temporary  fury  which  negatives  the  charge  of  mal- 
ice. Tackett's  case,  1  Hawks  217,  218.  This  difference  in 
the  application  of  the  same  principle,  arises  from  the  vast  dif- 
ference which  exists,  under  our  institutions,  between  the  so- 
cial condition  of  the  white  man  and  of  the  slave;  in  conse- 
quence of  which  difference,  what  might  be  felt  by  one  as  the 
grossest  degradation,  is  considered  by  the  other  as  but  a  slight 
injury.  And  from  the  same  cause,  it  must  necessarily  fol- 
low, that  some  acts,  which  between  white  persons  are  griev- 
ous provocations,  when  proceeding  from  a  white  person  to  a 
slave — whose  passions  are,  or  ought  to  be  tamed  down  to  his 
lowly  condition — will  not,  and  cannot  be  so  regarded.  The 
degrees  of  homicide  are  indeed  to  be  ascertained  by  common 
law  principles;  but  the  principles  themselves  are  necessarily, 
in  their  application,  accommodated  to  the  actual  conditions 
of  human  beings  in  our  society. 

Nor  do  we  apprehend  that  there  was  error  in  refusing  to 
give  the  second  instruction  which  was  prayed  for.  It  is  the 
difference  of  condition  between  the  white  man  and  the  slave 
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recognized  by  our  legal  institutions — and  not  the  differ- June  18*0 
ence  between  personal  merit  and  demerit — which  creates  a  Tbe  State 
legal  distinction  between  the  sufficiency  and  insufficiency  of       v 
the  alleged  provocation.     This  distinction,  therefore,  must   Jarrott* 
be  as  broad  as  that  difference — or  it  would  not  only  be  un- 
suited  to  the  state  of  our  society,  and  incompatible  with  the 
subordination  of  ranks  essential  to  the  safety  of  the  State — 
but  would  be  too  vague  to  be  admissible  as  a  legal  rule.    It 
may  be,  that  the  white  man  who  debases  himself  by  a  famil- 
iar  association  with  a  slave,  and,  in  the  course  of  that  associ- 
tion,  is  guilty  of  acts  of  meanness  like  that  attributed — 
whether  justly  or  unjustly — to  the  unfortunate  deceased — 
has  not  claims  to  personal  respect  equal  to  those  of  the  slave; 
bat  the  distinction  of  castes  yet  remains,  and  with  it  remain 
all  the  passions,  infirmities,  and  habits,  which  grow  out  of 
this  distinction. 

With  respect  to  the  fourth  instruction  prayed  for  by  the 
prisoner's  counsel,  we  hold  that  the  Judge  did  err  in  refusing 
it,  and  instead  thereof  directing  the  jury,  as  we  understand 
him  to  have  directed,  that  the  deceased  had  a  right,  because 
of  the  prisoner's  insolence,  to  attack  the  latter  with  the  knife 
and  fence  rail.  In  the  case  of  the  State  v.  Hale,  2  Hawks, 
582,  it  was  decided  that  the  battery  of  a  slave,  by  any  other 
than  bis  master,  was  per  se  a  public  offence;  but,  at  the  same 
time  it  was  declared,  that  such  a  battery  might  be  justified, 
if  not  excessive,  by  circumstances  which  would  form  no  jus- 
tification for  the  battery  of  a  white  man.  It  was  not  attempt- 
ed to  define  those  circumstances — nay,  it  was  pronounced 
impossible  to  do  so  with  precision.  The  nearest  approach 
to  a  definition  was,  that  the  circumstances  must  be  of  such  a 
character  as  warranted  the  apparent  breach  of  the  public 
peace,  "  under  the  habits  and  feelings  of  society,  securing  at 
"the  same  time,  the  white  man  from  injury  and  insult,  and 
"  the  slave  from  needless  violence  and  outrage."  Where  we 
can  find  a  rule  established,  it  is  our  duty  to  adhere  steadily 
to  it.  Wherever  our  predecessors  have  declared  it  impossi- 
ble to  draw  the  line,  we  dare  not  attempt  it. 

We  feel  ourselves,  therefore,  bound  to  say,  that  insolence 
of  a  slave  does  not  justify  an  excessive  battery;  and  we  can- 
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Jane  1840  not  hesitate  to  hold,  that  an  assault  \Vith  a  sharp  pointed 
The  State  ^ife,  three  inches  long,  and  a  piece  of  fence  rail  oLthe  length 
▼  of  one's  arm,  is  an  attempt  to  commit  an  excessive  battery — 
Jarrott.  ^m^  these  are  not  lawful  instruments  wherewith  to  check 
or  to  correct  insolence.  The  language  of  his  Honor  indeed, 
is,  "  that  if  the  prisoner  used  the  provoking  language  testified 
by  the  witnesses,  the  deceased  had  a  right  to  whip  him;"  but, 
by  the  phrase  "  whip,"  he  must  necessarily  be  understood  as 
meaning  to  whip  in  the  manner  testified  by  the  witnesses. 
But,  if  the  language  used  were  intended  to  convey  only  the 
idea  of  moderate  chastisement,  by  an  ordinary  instrument  of 
correction,  the  correctness  of  that  instruction  would  depend 
materially  upon  the  fact  whether  the  insolence  had  been  dis- 
continued, or  was  going  ou  at  the  moment  of  correction. 
Upon  this  point,  the  testimony  seems  to  have  been  contradic- 
tory, or,  at  all  events,  was  not  free  from  doubt.  One  witness 
represented  the  reproachful  language  of  the  prisoner  as  con- 
tinuing uninterrupted  up  to  the  moment  of  the  conflict — 
while  the  others  stated  that  it  entirely  ceased  upon  the  find- 
ing of  the  piece  of  money.  How  the  fact  was,  it  was  the  pe- 
culiar province  of  the  jury  to  determine;  and,  in  determining 
that  fact,  it  might  be  very  material  to  ascertain  what  was  the 
motive  of  the  prisoner's  return,  after  he  had  been  chased  off 
by  the  deceased,  and  what  the  manner  of  his  behaviour,  when 
he  so  returned,  if  the  insolence  had  been  clearly  discontin- 
ued, then  the  attack  of  the  deceased  upon  the  prisoner  was 
for  vengeance  on  account  of  past  insolence,  and  not  in  order 
to  stop  continuing  abuse.  And,  on  this  point,  we  are  in- 
structed by  our  predecessors  that  it  is  not  necessary,  in  any 
case,  that  a  person  who  has  received  an  injury,  real  or  ima- 
ginary, from  a  slave,  should  carve  out  his  own  justice;  for 
the  law  has  made  ample  and  summary  provision  for  the  pun- 
ishment of  all  trivial  offences  committed  by  slaves,  by  carry- 
ing them  before  a  Justice,  who  is  authorised  to  pass  sentence 
for  their  being  publicly  whipped.  This  provision,  while  it 
excludes  the  necessity  of  private  vengeance,  would  seem  to 
forbid  its  legality,  since  it  effectually  protects  all  persons  from 
the  insolence  of  slaves,  even  where  their  masters  are  unwil- 
ling to  correct  them  upon  complaint  being  made.  State  v. 
Hale,  2  Hawks,  585. 
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If  we  could  reconcile  such  a  course  to  a  sense  of  duty,  we  June  184° 
should  forbear  from  examining  the  case  any  further.    The»pha  State 
prisoner  was  entitled  to  have  the  law  applicable  to  his  case        v 
correctly  expounded  to  the  jury.    This,  in  our  judgment,   Jarrot1, 
was  not  done;  and,  as  the  verdict  may  have  been  affected  by 
that  error,  it  is  proper  that  he  should  have  another  trial. 
But,  it  is  impossible  not  to  see,  that  upon  that  trial,  the  other 
questions  which  have  been  here  argued  must  occur;  and, 
therefore,  so  far  as  we  have  formed  a  decided  judgment  upon 
them,  we  cannot  rightfully  decline  from  now  declaring  it. 

One  of  these  is  connected  with  the  third  instruction  prayed 
for  by  the  prisoner's  counsel.  If  it  be  the  meaning  of  that 
instruction  that  the  case  of  the  prisoner  falls  within  the  rule 
which  obtains  where  parties  become  suddenly  heated,  and 
engage  immediately  in  mortal  conflict,  fighting  upon  equal 
terms,  and  one  killeth  the  other;  we  are  obliged  to  say  that 
the  case  of  the  prisoner  is  not  within  that  rule.  In  mitiga- 
ting  the  offence  to  manslaughter,  where  death  ensues  upon  a 
sudden  rencounter  of  this  sort,  the  law  shews  its  indulgence 
to  that  frailty  of  human  nature  which  urges  men,  before  they 
have  an  opportunity  for  reflection,  to  a  compliance  with  those 
common  notions  of  honour  which  forbid  either  to  give  way 
to,  or  acknowledge  the  superior  prowess  of,  the  other.  Such 
notions  spring  from  a  sense  of  equality,  and  the  horror  of 
personal  disgrace.  They  do  not  prevail — they  ought  not  to 
exist — between  those  who  cannot  combat  with  each  other, 
without  degradation  on  the  one  hand,  and  arrogance  on  the 
other.  If  that  instruction  is  predicated  upon  the  ground  that 
the  first  assault,  having  been  made  by  the  deceased,  constitu- 
ted a  provocation  for  the  homicide  committed  by  the  latter, 
it  then  presents  enquiries  by  no  means  free  from  embarrass- 
ment. 

As  yet  a  precise  rule  has  not  been  laid  down  by  which  to 
pronounce  what  unlawful  interference  with  the  person  of  a 
slave  by  a  white  man,  shall  be  deemed  a  provocation  suffi- 
cient to  excite  that  transport  of  passion,  which,  although  a 
deadly  weapon  is  used,  may  extenuate  the  killing  of  the  as- 
sailant into  manslaughter.  And  by  whomsoever  the  attempt 
to  prescribe  such  a  rule  shall  be  made,  he  will  find  it  no  ea- 
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Jane  1840  Sy  task  to  form  a  rale  which  shall  consist  with  the  principles 
The  State  °f  public  policy  on  the  one  hand,  and  with  the  jast  claims 
▼       of  humanity  on  the  other.    The  superior  rank  of  the  assail- 
*    ant — the  habits  of  humility  and  obedience  which  belong  to 
the  condition  of  the  slave— habits  which  are  not  less  indis- 
pensable to  his  own  well-being  than  required  by  the  invete- 
rate usages  of  our  people — clearly  forbid  that  an  ordinary  as- 
sault or  battery  should  be  deemed,  as  it  is  between  white 
men,  a  legal  provocation.    The  law  will  not  permit  the  slave 
to  resist.    It  is  bis  duty  to  submit — or  flee-— or  seek  the  pro- 
tection of  his  master;  but  is  impossible,  if  it  were  desira- 
ble, to  extinguish  in  him  the  instinct  of  self-preservation; 
and  although  his  passions  ought  to  be  tamed  down  so  as  to 
suit  his  condition,  the  law  would  be  savage^  if  it  made  no 
allowance  for  passion.    He  may  have  been  disciplined  into 
perfect  obedience  to  the  will  of  his  master,  and,  therefore, 
habitually  patient  under  his  correction;  but  he  cannot  but 
feel  a  keen  sense  of  wrong  when  authority  is  wantonly  u- 
surped  over  him  by  a  stranger,  and  exercised  with  cruelty. 
There  is  therefore  no  difficulty  in  laying  it  down  that  a  bat- 
tery which  endangers  his  life  or  great  bodily  harm — proceed- 
ing from  one  whp  has  no  authority  over  him — wilL  amount  to 
such  a  provocation.    But  between  these  extremes  there  are 
intermediate  injuries  of  various  grades.    In  regard  to  them, 
we  are  obliged  to  resort  to  the  primary  rule  which  pronoun- 
ces on  the  character  of  provocations,  and  apply  it  according 
to  the  circumstances  of  each  case.    That  is  a  legal  provoca- 
tion of  which  it  can  be  pronounced,  having  due  regard  to 
the  relative  condition  of  the  white  man  and  the  slave,  and 
the  obligation  of  the  latter  to  conform  his  instinct  and  his 
passions  to  his  condition  of  inferiority,  that  it  would  provoke 
well  disposed  slaves  into  a  violent  passion.     And  the  appli- 
cation of  the  principle  must  be  left,  until  a  more  precise  rule 
can  be  formed,  to  the  intelligence  and  conscience  of  the  triers. 

Two  other  points  have  been  presented  to  our  considera- 
tion, in  the  course  of  the  argument,  upon  which  it  is  proper 
to  express  our  views.  It  has  been  correctly  stated  by  the  At- 
torney General,  that  although  there  should  be  a  legal  provo- 
cation, yet  the  homicide  will  be  murder,  if  committed  under 
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such  circumstances  of  cruelty  as  manifest  the  thoroughly  J00*5 184° 
wicked  heart — and  he  has  insisted  that  such  circumstances  TbT"i*8te 
of  cruelty  are  manifested  in  the  case  before  us.  Cruelty,  ▼ 
when  the  facts  from  which  it  is  -to  be  inferred  all  distinctly  **miU 
appear,  is  an  inference  of  law;  and,  therefore,  properly  drawn 
by  the  court.  But  in  this  case,  the  facts  are  not  so  set  forth 
as  to  leave  the  question  of  cruelty  one  for  legal  inference. — 
No  more  is  stated,  than  that  several  blows  were  struck  with 
a  stick  of  curled  hickory  of  the  ordinary  size,  and  with  the 
larger  end  thereof,  without  informing  us  more  of  the  nature 
of  those  blows,  than  that  one  of  them  was  mortal.  On  the 
part  of  the  prisoner,  it  has  been  insisted,  and  properly  insist- 
ed, that  if  the  weapon  used  was  not  of  the  character  called 
deadly,  that  is,  likely  to  produce  death  or  great  bodily  injury, 
the  homicide  would  not  be  murder,  although  committed 
without  legal  provocation;  and  it  has  been  argued,  that  in 
this  case  the  weapon  was  not  of  that  character.  No  doubt 
there  are  many  cases,  in  which  the  court  can  distinctly  see, 
from  the  nature  of  the  instrument  used,  whether  it  be  of  a 
deadly  character  or  not;  and,  therefore,  need  not  that  the  ju- 
ry should  directly  find  the  fact  for  their  information.  But 
this  is  not  a  case  of  that  kind.  It  is  one  in  which  it  falls 
peculiarly  within  the  province  of  the  jury  to  ascertain, 
whether  such  a  weapon,  in  such  hands,  and  as  it  was  used, 
was  likely  to  produce  fatal  consequences  or  not. 

This  opinion  must  be  certified  to  the  Superior  Court  of 
Person,  with  directions  to  award  to  the  prisoner  a  venire  de 
novo. 

Per  Curiam.  Judgment  to  be  reversed. 
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Jane  1840  MARTIN  ROBERTS  m.  PETER  SCALES  et  a!. 

A  sheriff  who,  after  seizing  goods,  leaves  them  on  the  premises  of  the 
debtor,  not  separated  front  trie  other  goods  of  the  debtor,  and  for  the 
use  of  the  debtor  or  his  family  as  before  the  seizure,  thereby  prima 
facte  loses  his  property  in  them,  npon  the  grounds  of  presumptive 
fraud  or  abandonment;  and  another  officer  may  seize  and  sell  them, 
unless  the  delay  to  remove  them  be  but  for  a  reasonable  time,  and 
then  be  accounted  for  by  the  state  of  the  property,  as  for  example,  that 
it  was  a  growing  crop,  or  an  article  in  the  course  of  being  manufactur- 
ed, or  the  like. 

This  was  an  action  of  trover  for  a  grey  horse,  formerly 
the  property  of  one  Absalom  W.  Scales — Plea  the  general 
issue.    Upon  the  trial  at  Rockingham,  on  the  last  circuit,  be- 
fore his  honor  Judge  Dick,  it  appeared  that  the  plaintiff  was 
the  sheriff  of  Rockingham  county,  and  as  such,  on  the  25th 
of  July,  1839,  had  in.  his  hands  an  attachment  against  the 
said  A.  W.  Scales,  at  the  instance  of  Rose,  McAdoo  &  Scott, 
for  the  sum  of  $365,  returnable  to  the  ensuing  term  of  Rock- 
inham  County  Court;  and  on  that  day  he.  went  to  the  house 
of  the  said  Scales,  and  there,  the  property  being  present,  le- 
vied the  attachment  on  the  horse  in  question,  and  other  arti- 
cles of  personal  property,  as  well  as  on  sundry  houses  and 
lots,    This  levy  the  plaintiff  endorsed  upon  his  attachment, 
and  announced  his  intention  to  take  the  personal  property 
away,  if  a  forthcoming  bond  were  not  given.    The  plaintiffs 
in  the  attachment  all  being  present,  then  told  him  that  they 
did  not  wish  it  taken  away  from  Mrs.  Scales;  and  that  they 
would  acquit  him  of  all  responsibility  in  leaving  it  there; 
that  Mr.  Rose,  one  of  the  plaintiffs,  was  boarding  with  Mrs. 
Scales,  and  would  know  if  any  of  the  property  was  carried 
off.    A  deputy  sheriff,  by  whom  the  defendants  proved  this 
conversation,  also  proved  that  he  did  not  consider  the  levy 
abandoned;  and  further,  that  Mrs.  Scales  was  not  present  at 
the  conversation  and  agreement  to  leave  the  property.    The 
attachment  aforesaid  was  returned  to  the  August  Term  of  the 
said  County  Court,  which  commenced  the  26th  day  of  that 
month,  when  and  where  the  necessary  orders  were  made: 
and.  at  the  ensuing  term,  in  November,  final  judgment  was 
rendered  for  the  plaintiffs'  demand,  and  a  venditioni  exponas 
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was  issued,  returnable  to  February  Term,  1840,  under  which  J°ne  1840 
all  the  property  levied  on,  except  the  horse,  was  sold;  and  £oberts 
was  insufficient  to  satisfy  the  execution.  v 

The  defendant,  Sharp,  was  a  constable  of  Rockingham  et  al. 
county;  and,  by  virtue  of  an  attachment  issued  by,  and  re- 
turnable before,  a  Justice  of  the  Peace,  in  favour  of  the  other 
defendant  against  the  said  A.  W.  Scales,  went  to  his  house,  on 
the  24th  day  ot  August,  1839,  levied  on  the  horse  in  question, 
and  took  him  into  his  possession.  On  his  way  home,  in  an- 
swer to  an  enquiry  whether  he  did  not  know  that  the  sheriff 
had  levied  on  the  said  horse,  he  replied  that  he  did  know 
of  it.  Thb  attachment  was  prosecuted  to  final  judgment; 
and  the  present  defendants,  though  forbid  by  the  present 
plaintiff,  sold  the  horse  under  an  execution  issuing  upon  it. 

His  Honor  instructed  the  jury,  that  if  they  were  satisfied 
of  the  truth  of  the  facts  alleged  by  the  plaintiff,  his  levy  was 
a  valid  one;  and  that  his  leaving  the  horse  on  the  premises, 
under  the  circumstances  stated,  was  not  an  abandonment  of 
the  lien  created  by  the  levy;  and  that  the  defendants  were  not 
justified  in  taking  the  horse  under  the  attachment  issued  by 
the  justice.  The  plaintiff  had  a  verdict  and  judgment,  and 
the  defendants  appealed. 

W.  A.  Graham^  for  the  defendants.    The  leaving  the 

horse  in  the  possession  of  no  one,  was  an  abandonment,  which 
rendered  him  liable  to  any  other  levy.    Blades  vs.  Arun- 

dell,  1  Maule  and  Selw.  711 — Pollister  v.  Pollister,  18 
Eng.  C.  L.  Rep.  177 — Ackland  vs.  Paynter,  8  Price's  Rep. 
95.    There  was  error,  therefore,  in  the  Judge's  charge. 

J.  T.  Morehead,  for  the  plaintiff.  On  the  part  of  the 
plaintiff  it  is  insisted,  that  there  was  no  error  in* the  charge 
of  the  Judge.  This  Court  held,  in  Gilkey  vs.  Dickerson, 
3  Hawks,  293,  that  it  was  not  necessary,  to  constitute  a  levy, 
that  the  sheriff  should  remove  the  property  out  of  the  de- 
fendant's possession.  Were  the  law  otherwise,  it  would,  in  * 
many  cases,  be  untrue  to  itself.  Ponderous  article;  would 
either  be  exempt  from  levy,  or  subject  the  officer  or  defend- 
ant in  the  process,  to  hardship — the  sheriff  must  either  re- 
move it  at  his  own  expense,  or  subject  the  defendant  to  Jthe 
additional  expense  of  removal.    When  a  levy  is  once  made, 

11 


90  IN  THE  SUPREME  COURT 

June  1840  the  property  is  in  custodia  legis  until  sold.    The  officer  has 

RoberM  a  qualified  interest  in  it,  and  he  is  responsible  to  the  plaintiff. 

▼       What  he  does  with  it,  between  the  levy  and  sale,  is  a  matter 

ei*  ah    G^  P"v,ate  arrangement  between  him  and  his  agent  or  bailee. 

If  he  select  the  plaintiff  as  agent  or  bailee,  it  divests  him  of 

no  right,  but  may  exonerate  him  from  responsibility,  in  the 

event  of  a  faithless  agent.    In  the  present  case,  there  was  no 

abandonment  of  the  levy  intended,  nor  was  there  any,  unless 

the  conclusion  of  law,  from  the  facts  stated,  amounted  to  an 

abandonment. 

Ruffin,  Chief  Justice.  In  bringing  trover,  the  plaintiff 
affirms  the  property  to  be  in  him,  by  virtue  of  the  attach- 
ment. He  puts  his  case,  therefore,  on  the  same  footing  as  if 
the  horse  had  been  taken  under  a  fieri  facias;  and,  there- 
fore, it  may  be  assumed  that  he  is  right.  At  all  events,  a 
sheriff  derives,  under  an  attachment,  no  better  right  in  the 
defendant's  property,  than  he  would  under  aj!.  fa.  How, 
then,  would  it  stand,  if  these  seizures  had  been  upon  execu- 
tions, instead  of  attachments? 

On  that  point,  our  opinion  is,  decidedly,  that  a  sheriff,  who, 
after  seizing  goods,  leaves  them  on  the  premises  of  the  debt- 
or, not  separated  from  the  other  goods  of  the  debtor,  and  for 
the  use  of  the  debtor  or  his  family,  as  before  the  seizure,  does 
thereby  prima  facie  lose  his  property  in  them,  upon  the 
grounds  of  presumptive  fraud  or  abandonment;  unless  the 
delay  to  remove  them  be  but  for  a  reasonable  time,  and  then 
be  accounted  for  by  the  state  of  the  property — as  for  exam- 
pie — that  it  was  a  growing  crop,  or  an  article  in  the  course  of 
being  manufactured,  or  the  like. 

We  believe  the  decisions  on  the  point  in  our  own  country 
are  not  uniform.  But,  in  England,  the  doctrine  seems  set- 
tled; and,  as  far  as  we  are  apprised,  that  doctrine  has  pre- 
vailed in  this  State.  If  the  creditor  himself  direct  the  sher- 
iff not  to  seize  property,  or,  after  seizing,  not  to  remove  or 
sell  it,  and  then  another  creditor  deliver  his  execution,  the 
sheriff  may  and  ought  to  satisfy  the  latter.  The  conduct  of 
the  former  creditor  is  deemed  fraudulent;  and,  therefore,  he 
is  postponed,  and  is  deprived  of  any  remedy  against  the  sher- 
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i$  who  only  obeyed  instructions.  Rice  v.  Sarjeant,  7  Mod.  June  1840 
37 — Bradley  v.  Wyndham,  1  Wils.  44 — Edwards  v.  Har-  RoberJ7* 
bin,  2  T.  R.  696— Palmer  v.  Clarke,  2  Dev.  Rep.  354.    If,        v 
by  directing  such  conduct  in  the  officer,  or  concurring  in  it,   Scalea 
the  creditor  loses  his  lien  on  the  property  and  bis  action  a-  a 

gainst  the  sheriff,  it  follows,  where  the  refusal  or  deceptive  de- 
lay to  proceed  on  the  execution  is  the  act  or  omission  of  the 
sheriff  himself,  that  he  cannot  have  redress  against  another 
creditor  or  his  officer,  who  seizes  the  debtor's  goods  in  exe- 
cution.   The  action  against  a  person  who  takes  goods  out 
oi  the  sheriff's  possession,  is  given  to  the  sheriff,  not  for  the 
benefit  of  the  creditor,  but  for  the  benefit  of  the  sheriff.  The 
creditor  is  secure  in  the  responsibility  of  the  sheriff  for  not 
seizing  property  when  he  can;  and  to  the  value  of  property 
once  seized,  though  not  sold,  because  it  was  taken  away  by 
another  person.    Sly  v.  Finch,  Cro.  Jac.  514.    The  credi- 
tor cannot  sue  a  trespasser;  but  he  looks  to  the  sheriff,  and 
the  latter  to  the  trespasser.    For  the  indemnity  of  the  sher- 
iff, therefore,  the  law  vests  the  property  in  him,  and  gives 
him  appropriate  actions.    Therefore  he  must  be  careful  not 
to  do,  of  his  own  accord,  an  act,  which,  if  done  by  the  direc- 
tion of  the  plaintiff  in  the  execution,  would  discharge  the 
property  from  that  execution,  as  against  another  creditor  or 
his  officer.    Accordingly,  we  find  it  laid  down  by  the  text 
writers,  that  after  a  sheriff  has  seized  goods,  it  is  his  duty  to 
remove  them  to  a  place  of  safe  custody,  until  they  can  be 
sold.     This  is  a  duty  so  simple  in  itself  as  to  be  easily  un- 
derstood, and  as  easily  performed;  andj    therefore,    there 
should  be  no  encouragement  to  its  non-observance.    It  is 
usual,  in  England,  for  the  sheriff  to  remove  the  goods  im- 
mediately; or  to  leave  his  bailiff  in  charge  of  them  on  the 
premises,  either  until  they  can,  within  a  reasonable  time,  be 
removed,  or,  by  the  consent  of  the  debtor,  until  the  sale. 
But,  unless  they  be  removed,  or  some  person  be  left  in  charge 
of  them,  the  goods  are  in  the  possession  of  the  debtor  him- 
self, and  not  in  custodia  legis;  and,  consequently,  are  liable 
for  the  party's  other  debts.    The  modern  case  of  Blades  v. 
Arundale,  1  M.  &  S.  714,  was  decided  on  this  single  point. 
The  sheriff,  after  levying  &JL  fa.,  went  away  from  the  prem- 


92  IN  THE  SUPREME  COURT 

Jane  1840  jses,  leaving  no  one  in  charge  of  the  goods,  and  the  landlord 

Roberts"  distrained  them  for  rent;  upon  which  the  sheriff  brought 

▼       trespass.    Lord  Ell enbo rough  said  be  was  not  aware  of 

Scales.    any  case  w|ierCj  Up0tl  an  abandonment  of  the  possession  by 

the  sheriff,  the  goods  had  still  been  holden  to  be  in  the  cus- 
tody of  the  law,  so  as  to  make  a  party  distraining  them  a 
trespasser.  So,  likewise,  we  think  it  must  be  as  to  making 
that  act  a  conversion.  For,  how  does  the  property  become 
vested  in  the  sheriff?  It  is  by  the  seizing,  the  taking  them 
into  possession;  and  nothing  less.  The  execution  only  cre- 
ates a  lien;  the  taking  possession  carries  the  property.  Then, 
e  convvrso,  the  property  which  was  gained  by  the  possession, 
also  goes  with  it. 

If  this  be  so  in  England,  there  is  yet  more  reason  for  ad- 
hering closely  to  the  rule  in  this  State.  With  us,  process  of 
execution  is  issued  from  so  many  different  tribunals,  Federal 
and  State,  and  it  is  confided  to  so  many  different  and  inde- 
pendent officers  as  to  make  it  highly  expedient,  with  a  view 
to  the  interests  of  creditors  and  the  safety  of  officers,  that  we 
should  not  put  this  question  upon  nice  distinctions,  but  upon 
some  broad  general  principle,  intelligible  to  officers,  and  con- 
ducive to  the  healthy  administration  of  justice,  though  in 
some  few  cases  it  may  be  productive  of  some  hardships,  or 
inconveniences.  The  rule  can  only  be  called  into  operation 
in  the  cases  of  insolvent  defendants;  and,  in  such  cases,  it  is 
better  for  all  parties  the  true  state  of  things  should  be  known 
at  once.  The  true  principle,  therefore,  as  we  think,  is,  that 
the  property  of  a  debtor,  as  against  his  creditors,  ought  nob 
by  operation  of  law,  to  be  divested  and  vested  in  the  sheriff* 
but  by  some  act  as  obvious  and  notorious  as  the  nature  and 
state  of  the  property  will  permit.  That,  in  the  case  of  ordi- 
nary personal  chattels,  like  the  present,  is  effected  by  taking 
and  keeping  possession,  and  by  that  only;  and,  therefore,  it  is 
required.  In  thus  speaking,  we  consider  that  we  are  only  re- 
peating what  has  ever  been  deemed  to  be  law  in  this  State. 
For,  we  believe  the  custom  has  been  uniform,  either  to  [re- 
move the  goods  at  once,  or  in  some  way  to  take  them  out 
ol  the  debtor's  disposal  and  use;  or,  instead  of  leaving  a  bai- 
liff in  charge,  to  take  a  forthcoming  bond,  as  permitted  by 
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the  act  of  1807.  (1  Rev.  Stat  ch.  45,  sec.  17.)    That  act,  J°ne  1840 
however,  does  not  authorise  the  goods  to  be  left  on  the  prem-  Roberta 
ises  and  keep  them  bound,  as  against  other  executions.  For,       ▼ 

Seal  en 

it  merely  allows  the  sheriff  to  obtain  that  indemnity  for  him-  et  J; 
self,  without  changing  his  responsibility.  He  is  not  obliged 
to  take  the  bond;  aud,  if  he  takes  it  and  leaves  the  property, 
he  does  so  at  the  risk  of  the  surety  in  the  forthcoming  bond; 
and,  in  case  of  his  failure,  at  his  own  risk;  unless,  indeed,  the 
surety  procure  the  sheriff  to  leave  him,  the  surety,  or  some 
one  else  as  the  |)ieriff 's  deputy,  in  charge  oi  the  goods.  Den- 
son  v.  Sledge,  2  Dev.  136 — Gray  v.  Bowls,  1  Dev.  &  Bat. 
437.  Here,  it  is  stated  expressly,  that  the  horse  was  left  for 
the  use  of  the  debtor's  family,  and  no  one  was  left  in  charge. 

Sharpes'  knowledge  of  the  sheriff's  seizure  cannot  have 
any  effect;  for  be  knew  also  of  its  abandonment;  and  he  was 
therefore  bound  to  take  it  on  the  process  in  his  hands. 

Wherefore  we  deem  the  judgment  erroneous,  and  direct  a 
venire  de  novo. 

Per  Curiam.  Judgment  reversed. 
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Jane  1840  JONATHAN  BLACKNALL  et  al.  vs.  JAMES  WYCHE,  Adm'r  of 
THOMAS  BLACKNALL,  Sen'r  et  al. 

"Where  a  testator,  after  giving  certain  legacies  to  his  children,  and  di- 
recting that  the  residue  of  his  estate  should  he  equally  divided  be- 
tween them,  upon  their  accounting  for  the  advancements  which  they 
had  received,  added,  "  this  direction  is  not  to  apply,  in  case  a  negro 
lent  or  given  shall  die  before  me,  that  being  my  loss;  but  when  any  of 
the  said  negroes  shalt  have  been  sold,  or  suffered  to  be  sold,  they 
shall  be  charged  at  their  value  at  the  period  of  such  sale,  except  in 
case  of  my  grandson  T.,  son  of  my  deceased  son  G.  B.,  who  is  to 
pay  to  my  executors  $500,  in  full  of  all  advancements  made  to  him 
or  to  his  father;"  it  was  held  that  the  grandson  was  bonnd  to  account 
for  only  the  sum  of  9500,  and  not  for  that  sum,  in  addition  to  the  val- 
ue of  two  negroes  which  had  been  given  to  his  father  and  sold  by  him; 
and  that  no  parole  evidence  could  be  received  to  shew  thai  the  testator 
intended  his  grandson  to  account  for  the  $500,  in  addition  to  the  value 
of  the  said  negroes  given  to  his  father. 

The  question,  in  this  case,  arose  upon  a  petition  (or  the  set* 
tie  mem  of  the  estate  of  Thomas  Blacknall,  senior,  deceased, 
and  was  as  follows:  By  the  fourth  and  fifth  clauses  of  the 
said  Thomas  Black  nail's  will,  he  bequeathed  as  follows,  viz: 

"  Fourthly.  The  residue  of  my  estate  of  every  description 
I  wish  to  be  divided  between  all  my  children  equally,  except 
those  named  in  the  foregoing  clause;  subject  to  the  limita- 
tions and  restrictions  which  may  hereafter  be  annexed  to 
any  of  the  said  bequests;  and  where  any  of  my  children  may 
have  died,  or  shall  die,  the  child  or  children  of  such  deceas- 
ed child  shall  stand  in  the  place  of  his  or  their  parent;  but 
nothing  in  this  clause  is  to  be  construed  so  as  to  give  to  the 
present  or  future  children  of  Nancy  Hayes  or  Lucy  Hicks 
any  share  in  my  estate." 

"  Fifthly.  It  is  my  will  and  desire,  that  all  my  children 
and  their  representatives  claiming  any  interest  in  my  estate 
under  the  foregoing  clause,  shall,  before  receiving  their  share, 
account  with  my  executors  for  the  negroes  I  may  have  here- 
tofore lent  or  given,  or  shall  hereafter  lend  or  give,  at  their 
value,  at  the  time  of  my  death.  This  direction  is  not  to  ap- 
ply, in  case  a  negro  lent  or  given  shall  die  before  me,  that 
being  my  loss;  but  when  any  of  the  said  negroes  shall  have 
been  sold,  or  suffered  to  be  sold,  they  shall  be  charged  at 
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their  value  at  the  period  of  such  sale,  except  in  the  case  of  Jane  1840 
my  grandson  Thomas,  son  of  my  deceased  son  George  Black-  uiacknail 
nail,  who  is  to  pay  to  my  executors  five  hundred  dollars  in    et  al. 
full  of  all  advancements  made  to  him  or  to  his  father."  Wvchs. 

The  father  of  Thomas  Blacknall,  Junior,  had  received 
from  the  testator,  in  his  life-time,  as  advancements,  two  ne-  , 
gro  slaves.  The  plaintiffs  insisted  that  by  the  true  construc- 
tion of  the  said  clauses  of  the  testator's  will,  the  defendant, 
Thomas  Blacknall,  Jun.,  was  bound,  in  dividing  the  residue, 
to  account  as  well  for  the  value  of  the  said  two  negro  slaves, 
as  for  the  said  sum  of  $500,  in  the  5th  clause  of  the  will 
mentioned;  while  the  defendant,  the  said  Thomas,  contended 
that  by  the  true  construction  of  the  said  clauses,  he  was 
bound  only  to  account  for  the  said  sum  of  $500.  And 
this  question  being  presented  at  the  hearing  at  Granville,  on 
the  last  circuit,  before  his  honor  Judge  Dick,  he  was  of  opin- 
ion that  the  latter  construction  was  right;  and  thereupon  the 
plaintiffs,  insisting  that  if  the  meaning  contended  for  by  them 
did  not  appear  upon  the  face  of  the  said  will,  it  was  the  case 
of  an  ambiguity  affecting  the  instrument,  capable  of  being 
explained  by  parole  evidence,  offered  to  prove  by  witnesses, 
that  the  testator's  intention  was,  that  the  defendant,  Thomas, 
should  account  as  well  for  the  $500,  as  for  the  value  of  the 
said  slaves;  which  evidence  the  Judge  refused  to  hear;  and 
thereupon  declared  and  decreed  that  the  defendant,  Thomas^ 
in  the  division  of  the  said  residue,  should  be  charged  with, 
and  account  for,  only  the  sum  of  $500,  as  for  the  value  of  the 
said  slaves:  from  which  decree  the  plaintiffs  prayed  an  ap- 
peal to  the  Supreme  Court,  which  his  honor  was  pleased  to 
allow;  and  directed  that  the  foregoing  statement  should  form 
the  case  for  the  consideration  of  the  Supreme  Court. 

Battle,  for  the  plaintiffs,  referred  to  2  Robert's  on  Wills, 
22,  23— Benson  vs  Whittam,  2  Sim.  Rep.  493,  (2  Con.  Eng. 
Ch.  Rep.  515.) 

Badger,  for  the  defendant,  submitted  the  case  without  ar- 
gument. 

Gaston,  Judge.  It  seems  to  us  that  the  words  of  the 
will  do  not  admit  of  the  interpretation  contended  for  by  the 
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Jone,i840  plaintiffs.    In  regard  to  his  grandson  Thomas,  the  testator 

BlacknalT  says  he  "is  to  pay  my  executors  five  hundred  dollars,  in  full 

et  aL    0f  au  advancements  made  to  him  or  to  his  father."    How  is 

Wyche.  li  possible,  to  hold  consistently  with  this  language,  that  he  is 

to  pay  five  hundred  dollars  in  addition  to  the  advancements 

made  to  his  father? 

It  seerns  to  us  equally  clear,  that  parole  evidence  is  not 
admissible  to  shew  that  the  testator's  intent  was  at  variance 
with  his  language.  No  rule  of  law  is  more  clear  than  that 
a  will  is  not  to  be  expounded,  much  less  contradicted,  by  pa- 
role evidence.  It  is  incapable  of  being  altered,  detracted  from, 
or  added  to,  by  parole.  The  case  to  which  the  counsel  for 
the  plaintiffs  refers,  (Benson  vs.  Whittatn,  2  Simons  493, 
2  Con.  Eng.  Ch.  Rep.  515,)  establishes  no  more  than  that 
parole  evidence  is  admissible  to  ascertain  whether  the  thing 
supposed  to  be  given  satisfies  the  description  of  it  in  the  will. 
The  object  of  such  evidence  is  not  to  expound  the  will,  but 
to  apply  its  ascertained  meaning  to  an  external  subject. 
This  never  can  be  done  without  evidence  dehors  the  will. 
With  regard  to  the  evidence  admissible  in  such  cases,  there 
are  many  nice  distinctions,  which  it  is  wholly  unnecessary 
now  to  consider.  For,  in  the  case  before  us,  the  testimony  is 
offered  to  control  the  meaning  of  the  will  itself.  We  ap- 
prove, therefore,  entirely  of  the  interlocutory  decree,  from 
which  the  appeal  was  taken. 

Per  Curiam.  Judgment  affirmed. 
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EDWARD  SAUNDERS  vs.  JOHN  L.  FERRILL.  Jane  1840 


The  act  of  1829,  cb.  20,  (1  Rev.  Stat.  ch.  37,  sec.  24,)  which  enact? . 
that  no  deed  of  trustor  mortgage  shall  be  valid  to  pass  property,  as  a- 
gainst  creditors,  but  from  tbe  registration  thereof,  embraces  only  those 
deeds  in  trust  which  are  intended  as  securities  for  debts;  and  does  not 
include  deeds  of  settlement  between  husband  and  wife,  in  which  the 
property  is  conveyed  to  a  trustee  in  trust  for  the  wife — the  deeds  of  the 
latter  class  being  provided  for,  as  to  their  registration,  in  the  29th  sec- 
tion of  the  same  Revised  Statute. 

Where  the  subscribing  witness  to  any  instrument,  etcept  a  negotiable 
one,  becomes  interested  in  a  suit  brought  by  him,  his  handwriting  may 
be  proved  to  establish  the  execution  of  the  instrument,  whether  his  in- 
terest was  thrown  upon  him  by  operation  of  law,  or  was  acquired  by, 
his  own  voluntary  act. 

A  post-nuptial  settlement,  made  between  husband  and  wife,  in  which  a 
greater  interest  in  the  property  is  secured  to  the  wife  than  was  provi- 
ded for  in  the  marriage  articles,  is  void  as  against  creditors,  under  the 
acts  of  13  Eliz.  and  1715  (I  Rev.  Stat.  ch.  50,  sec  1.) 

A  husband  is  incompetent  to  testify  in  favour  of  his  wife;  and  will  not, 
therefore,  be  admitted  as  a  witness  to  establish  a  settlement  in  her  fa- 
vour against  his  creditors;  nor  will  his  subsequent  declarations  be  ad- 
milted  for  that  purpose. 

No  ante-nuptial  agreement  or  transaction  between  husband  and  wife  can 
be  proved  to  support  a  settlement  made  after  marriage,  to  the  obstruc- 
tion of  the  husband's  creditors;  for  the  act  of  1785,  Rev.  ch.  238,  (1 
Rev.  St  ch.  37,  sec.  29,  30,)  which  requires  "  all  marriage  settle- 
meats,  and  other  marriage  contracts"  to  be  registered  within  a  particu- 
lar time)  to  make  them  valid  against  creditors,  must  necessarily  ex- 
clude all  such  contracts  as  in  their  nature  do  not  admit  of  registration. 

Upon  a  treaty  of  marriage,  between  Hector  C.  Homer  and 
Eliza  Savills,  they  entered  into  written  articles,  bearing  date 
the  19th  of  June,  1 837,  whereby  it  was  agreed,  that  all  the 
estates,  real  and  personal,  of  the  intended  wife,  should  be  set- 
tled to  her  sole  and  separate  use,  during  her  life,  with  remain- 
der after  her  death  to  the  intended  husband  in  absolute  prop- 
erty. The  marriage  took  effect  shortly  thereafter.  The  ar- 
ticles were  attested  by  the  present  plaintiff  alone;  and  were 
proved  by  his  oath  in  August,  and  registered  in  September, 
1837.  On  the  1st  day  of  February,  1839,  Mr.  and  Mrs.  Ho- 
mer  united  in  a  deed  of  settlement  between  themselves,  of 
the  first  part,  and  Edward  Saunders,  the  present  plaintiff,  of 

12 


99  IN  THE  SUPREME  COURT 

Jane  1840  the  second  part;  in  which,  after  a  reference  to  the  articles  by 
Saunders  ^e'r  ^ate»  **  **  recited,  that  by  the  same  he,  the  husband, 
t  covenanted  that  all  the  property,  real  and  persona],  then  be- 
Ferrill.  jonging  t0  the  said  Eliza,  should,  after  the  marriage,  be  and 
remain  her  property  during  her  natural  life,  and  free  from 
any  claim,  right  or  title  of  the  said  Hector;  and  it  is  thereby 
witnessed,  "  that  for  the  more  effectually  carrying  the  said 
agreement  into  execution,  and  for  the  purpose  of  providing 
for  the  said  Eliza,"  they,  the  husband  and  wife,  convey  to 
the  plaintiff,  as  trustee,  in  fee  a  tract  of  land,  and  also  five 
slaves  and  other  personal  chattels,  all  of  which  had  belong- 
ed to  the  wife,  "  in  trust  for  the  sole  and  separate  use  of  the 
said  Eliza,  and  at  her  sole  and  separate  disposal;  with  power 
to  the  said  Eliza,  by  her  last  will,  or  any  writing  by  her  duly 
executed,  to  give  away  or  dispose  of  any  part  or  all  of  the 
said  land,  negroes  and  goods."  This  deed  was  executed  by 
all  the  parties,  and  was  proved  in  February,  and  registered 
on  the  8th  of  March,  1839. 

Jn  the  year  1838,  the  husband  contracted  debts,  for  which 
judgments  were  rendered;  and  executions  issued,  bearing 
teste  before  the  8th  day  of  March,  1839,  and  were  delivered 
to  the  defendant,  the  sheriff  of  Camden  county,  who  seized 
some  of  the  slaves  conveyed  by  the  settlement  The  plain- 
tiff then  brought  this  action  of  Detinue;  which  came  on  to 
be  tried  at  Camden,  on  the  last  circuit,  before  his  honor  Judge 
Pearson,  or!  the  general  issue. 

After  reading  the  deed  to  himself  the  plaintiff  proposed  to 
give  in  evidence  the  articles  of  the  19th  of  June,  1837;  and 
for  the  purpose  of  establishing  the  execution  thereof,  he  of- 
fered witnesses  to  prove  his  own  handwriting,  as  the  subscri- 
bing witness.  To  that  evidence  the  defendant  objected;  but 
it  was  received  by  the  Court,  and  the  articles  were  thus  prov- 
ed and  read  to  the  jury. 

The  defendant  thereupon  insisted,  that  the  deed  of  settle- 
ment was  void  as  against  the  creditors,  notwithstanding  the 
articles;  inasmuch  as  by  the  settlement,  the  whole  property 
is  secured  to  the  wife,  and  to  be  at  her  disposal,  and  by  the 
articles  she  was  to  have  only  a  life  estate,  and  the  remainder, 
in  both  the  realty  and  personalty,  was  to  enure  to  the  hus- 
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band.     And,  thereupon,  for  tbo  purpose  of  removing  the  Jane  1840 
ground  of  that  objection,  the  plaintiff  offered  to  prove  by  saollder8 
witnesses,  that  the  said  Hector  did,  before  the  marriage,  ver-       T 
bally  agree  with  the  said  Eliza,  to  settle  upon  her>  absolute-   F«mll« 
Iy,  all  her  estates,  including  the  negroes  now  sued  for.    To 
this  evidence  the  defendant  also  objected;  but  it  was  admitted 
by  the  Court. 

The  plaintiff  then  further  offered  Hector  C.  Homer  as  a 
witness,  to  prove  that  he  did  make  such  an  agreement  with 
his  intended  wife  as  that  last  alleged;  and  that  he  purposely 
drew  the  said  articles  variant  from  the  said  verbal  agreement; 
and  fraudulently  procured  her  to  execute  the  same,  without 
letting  her  know  of  the  difference  between  them.  To  this 
evidence  the  defendant  also  objected;  but  it  was  received  by 
the  Court. 

The  plaintiff  theif  further  offered  to  prove  by  witnesses, 
the  declarations  of  the  said  Hector  CL  Homer,  to  the  same  ef- 
fect with  the  evidence  by  himself  given  as  above;  to  which 
also  the  defendant  objected;  but  the  Court  received  it. 

The  counsel  for  the  defendant  then  moved  the  Court  to 
instruct  the  jury,  that  the  deed  to  the  plaintiff  was  void  as  a- 
gainst  the  creditors,  because  the  executions  were  tested  be- 
fore the  deed  was  registered;  which  instruction  the  Court 
refused  to  give.  The  jury  found  for  the  plaintiff;  and  from 
the  judgment  the  defendant  appealed. 

Badger,  for  the  defendant,  contended  that  all  the  instruc- 
tions of  the  Judge  were  wrong.  He  was  wrong  in  saying 
that  the  plaintiff's  handwriting  might  be  proved.  The  gen* 
eral  rule  is,  that  the  plaintiff  cannot  give  in  evidence  his  acts 
or  declarations;  and  the  only  exception  to  the  rule  is,  where 
the  law  casts  an  interest  upon  an  instramentary  witness. 
Here  the  witness  became  a  party  voluntarily,  and  cannot 
prove  his  acts  or  declarations. 

The  husband's  declarations  were  certainly  not  admissible 
to  prove  the  settlement  different  from  the  agreement. 

The  deed  of  1839  was  void,  as  being  fraudulent  against 
bis  creditors.  The  property  was  vested  in  the  husband,  and 
the  Judge  allowed  parole  evidence  to  be  given  to  show  that 
the  property  was  not  to  be  in  him.    The  deed  was  not  regis- 
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Jane  1840  tered,  and  of  course  could  not  defeat  the  creditors  of  the  hus- 

Sftimders  band.    If,  then,  the  deed,  if  made,  but  not  registered;  would 

▼       have  been  void  as  to  creditors,  much  more  is  it  void  in  this 

#   case.    It  is  similar  to  cases  of  deeds  in  trust  and  mortgages. 

Could  an  alleged  fraud  in  a  mortgage  defeat  creditors?    It 

will  be  void  as  to  creditors,  unless  made  and  registered  in 

proper  time. 

Homer  and  wife  cannot  set  up  the  settlement  in  an  action 
against  the  Sheriff.  They  must  go  into  a  Court  of  Equity, 
to  ha%e  the  true  agreement  established. 

/.  H.  Bryan,  for  the  plaintiff.  The  acts  or  declarations 
of  a  subscribing  witness  to  an  instrument,  are  always  admis- 
sible, when  he  becomes  a  party;  and  that  whether  he  becomes 
so  voluntarily  or  by  operation  of  law.  Here  the  plaintiff 
is  but  a  naked  trustee,  and  had  no  interest  when  the  decla- 
ration was  made.  The  declaration  of  a  party  beneficially 
interested  will  be  excluded;  but  if  he  were  not  so  interested, 
it  will  be  received.  The  declarations  of  Homer  were  admis- 
sible. See  Guy  v.  Hall,  3  Murph.  Rep.  150.  And  here 
the  same  facts  were  proved  by  a  competent  witness;  and  the 
verdict  may  be  sustained  upon  his  testimony. 

Marriage  is  a  gift  of  the  wife's  property  to  the  husband. 
He  is  not  a  purchaser;  and  his  creditors  cannot  set  up  a  claim 
as  purchasers.  Upon  the  question  whether  the  settlement 
has  any  thing  to  sustain  it  against  the  husband,  see  Lady 
ArundcU  vs.  Phipps,  10  Ves.  139 — Atherly  on  Mar.  Set. 
149, 155 — 8/iaw  vs.  Jakeman,  4  East.  Rep.  201.  An  equi- 
table right  is  a  consideration  at  law.  Noblet  vs.  Green,  2 
Dev.  Rep.  517.  In  ascertaining  a  fraudulent  intent,  the  sit- 
uation of  the  parties  is  to  be  looked  at;  and  whether  there 
was  an  obligation,  legal  or  equitable,  see  Montacute  v.  Max- 
well, 1  Peer  Wms.  618.  If  there  were  a  parole  agreement 
for  a  settlement,  and,  by  fraud,  it  was  not  made,  it  might  be 
established  by  parole;  and  it  would  stand  upon  a  valuable 
consideration,  and  would  be  sustained  as  against  creditors,  if 
made  before  their  liens  commenced. 

As  to  the  lien  of  the  execution  before  the  registration,  the 
act  with  regard  to  marriage  settlements  is  different  from  that 
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in  relation  to  mortgages  and  deeds  in  trust.  See  1  Rev.  Stat.  June  1840 
ch.  37,  sec.  23,  24,  and  29,  30.  Saundew 

Rupfin,  Chief  Justice,  after  stating  the  case  as  above,  pro-  Ferriil. 
ceeded  as  follows.  As  the  last  point  is  unconnected  with 
the  others,  it  may  be  disposed  of  at  once.  From  the  terms 
of  the  exception  we  must  take  it,  that  the  executions,  though 
prior  to  the  registration,  were  tested  after  the  execution  of  the 
deed.  The  objection  is,  therefore,  founded  exclusively  on 
the  Revised  Statute,  ch.  37,  sec.  24,  (act  of  1829,  ch.  20;) 
which  enacts  that  no  deed  of  trust  or  mortgage  shall  be  val- 
id to  pass  property  as  against  creditors,  but  from  the  registra- 
tion. Our  opinion  is,  that  the  act  does  not  embrace  every 
deed  in  which  a  trust  happens  to  be  declared;  and  that  the  in- 
strument before  us  is  not  within  it  The  object  was>to  give 
notice  of  encumbrances:  and  the  "  deed  of  trust"  meant  in 
the  act,  is  that  species,  which  though  of  recent  origin,  has 
grown  into  general  use  as  a  security  for  debts,  in  the  na- 
ture of  a  mortgage  with  a  power  of  sale.  This  results  from 
the  manner  in  which  the  two  kinds  of  conveyance,  "  deed 
of  trust"  and  "  mortgage,"  are  associated  in  that  section  of 
the  act  But  the  special  provision  in  the  29th  section  of  the 
same  act,  as  now  digested  in  the  Revised  Statutes,  for  the 
probate  and  registration  of  marriage  contracts,  prevents  the 
application  to  them  of  the  general  words  of  the  24th  section. 
This  particular  species  of  "  deed  of  trust"  is  to  be  governed 
by  its  own  peculiar  regulations.  This  exception  is,  therefore, 
unfounded. 

Another  exception,  on  the  part  of  the  defendant,  as  to  the 
proof  of  the  articles  by  testimony  to  the  handwriting  of  the 
plaintiff  as  the  subscribing  witness  thereto,  we  likewise  deem 
to  be  unfounded.  It  was  admitted  at  the  bar,  that  the  evi- 
dence would  have  been  proper,  it  the  law  had,  after  his  attes- 
tation, thrown  the  interest  on  the  plaintiff.  But  it  was  con. 
tended  that,  in  a  suit  brought  by  the  witness  himself,  the  evi- 
dence is  not  competent,  when  the  plaintiff  acquires  the  inter- 
est by  his  own  act.  Were  the  question  new,  we  should  at 
least  hesitate  on  it,  as  the  distinction  seems  to  have  much 
reason  in  it;  and,  indeed,  with  respect  to  endorsements  to 
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Jone^l840  subscribing  witnesses  to  negotiable  instruments,  it  is  estab- 
•  Saunders  l^bed  at  law.    Hall  vs.  Bi/num,  2  Hay.  Rep.  329.    But 
▼       the  rule  seems  to  be  confined  to  that  particular  case.    The 
em  "   books  contain  many  instances,  in  recent  times,  in  which 
proof  has  been  received  of  the  handwriting,  where  the  sub- 
scribing witness  had  become  the  administrator  of  the  obli- 
gee, or  the  executor  of  the  obligee;  or  where  the  obligee  and 
witness  had  intermarried.    From  these  cases,  we  cannot  dis- 
tinguish the  present  in  principle;  and,  therefore,  we  think 
the  articles  well  proved. 

But  the  important  consideration  is,  whether  the  articles, 
after  they  were  established,  are  sufficient  to  sustain  the  set- 
tlement under  which  the  plaintiff  claims  title?    Upon  that, 
the  defendant's  objection  at  the  trial  is  unanswerable.    Valid 
ante-nuptial  contracts  will  undoubtedly  support  a  settlement 
made  after  marriage  in  conformity  to  them.    There  are  both 
a  moral  and  an  equitable  obligation,  which  render  the  arti- 
cles a  good  consideration  for  the  settlement.    But  without 
such  articles,  a  post-nuptial  settlement  is  voluntary  and  void 
under  the  Stat.  13th  Eliz.,  (see  1  Rev.  Stat.  ch.  50,  sec.  1,) 
as  has  long  been  settled!    So  it  necessarily  must  be,  when  by 
the  settlement  the  husband  secures  to  the  wife  or  issue  of  the 
marriage  more  than  by  the  articles  he  engaged.    This  set- 
tlement goes  much  beyond  the  articles,  and  deprives  the  hus- 
band of  a  valuable  interest,  which  the  articles  not  only  left 
in  him,  but  expressly  secured  to  him.    For  that  excess  then, 
at  the  least,  the  deed  to  the  plaintiff  must  be  invalid:  that  is 
to  say,  if  the  case  is  to  rest  on  the  articles  by  themselves.— 
But  it  thence  follows,  on  a  settled  principle,  that  the  settle- 
ment is  not  good  even  for  the  life  of  the  wife.    The  deed  is 
avoided  by  the  act  of  1715,  or  13th  Eliz.,  as  being,  at  least  in 
part,  not  founded  on  a  valuable  consideration,  but  voluntary. 
There  is  but  one  trust  declared  in  this  deed,  and  that  is  in 
favour  of  Mrs.  Homer.    In  such  a  case  the  court  cannot  ap- 
.  portion  the  operation  of  the  instrument  to  its  considerations, 
and  hold  it  in  part  bad,  and  in  part  good,  as  at  common  law; 
but  must  execute  the  stern  condemnation  of  the  statute* 
which  says  it  shall  be  utterly  void. 
But  the  plaintiff  asks  to  supply  the  defect  in  the  articles  in 


OP  NORTH  CAROLINA.  108 

this  respect,  by  the  verbal  agreement  between  the  parties,  and  Jm*  18*0 
the  alleged  fraud  by  Homer  on  his  intended  wife.    Although  saunder* 
not  necessary  to  the  decision  of  the  cause,  yet,  as  the  parties     .  v 
have  raised  the  questions  in  the  record  and  in  the  argument,   remU' 
it  is  perhaps  our  duty  to  dispose,  in  the  first  place,  of  the  ob- 
jections as  to  the  modes  of  proof  on  those  points. 

We  have  so  lately  had  occasion  to  say,  in  a  similar  case, 
that  husband  and  wife  cannot  be  witnesses  for  each  other, 
that  we  need  now  only  refer  to  that  decision.  Pearson 
vs.  Daniel,  2  Dev.  &  Bat.  Eq.  Rep.  360. 

Still  less,  if  possible,  are  the  husband's  subsequent  decla- 
rations competent  against  his  creditors.  They  are  not  pri- 
vies with  him,  but  claim  against,  and  not  merely  under,  him. 
Briley  vs.  Cherry ',  2  Dev.  Rep.  2. 

The  remaining  part  of  the  defendant's  objection  to  the  pro- 
posed evidence  of  the  plaintiff,  is  to  its  insufficiency  or  irrel- 
evancy. If  the  supposed  parole  agreement  and  fraud,  though 
established,  would  not  tend  to  sustain  the  deed,  it  is  useless 
and  illegal  to  hear  the  proof.  Against  the  husband,  or  those 
claiming  under  him  as  volunteers,  equity  would  set  up  such 
a  parole  agreement,  unless  it  be  specially  required  by  statute 
to  be  in  writing;  as  in  England  is  the  case  by  Stat.  29, 
Charles  2;  and  a  fraud  in  obtaining  from  the  woman  the  ex- 
ecution of  an  instrument,  which  purposely  omitted  a  materi- 
al part  of  the  agreement,  would  doubtless  be  redressed,  not* 
withstanding  such  a  statute,  But  in  respect  of  creditors,  the  ; 
act  of  1785,  Rev.  ch.  238,  (see  I  Rev.  Stat.  ch.  37,  sec.  29, 
30,)  establishes,  we  think,  a  different  and  opposite  principle. 
The  effect  of  that  act  is  to  prevent  any  verbal  agreement  or 
transaction  between  the  intended  husband  and  wife,  from 
obstructing  a  creditor.  It  is  entitled  "  an  act  directing  that 
marriage  settlements  and  other  marriage  contracts  shall  be 
registered,  and  for  preventing  injury  to  creditors?  Alter 
reciting  that  marriage  settlements  and  other  marriage  con- 
tracts have  been  frequently  made  and  kept  secret,  whereby 
die  possessors,  upon  the  credit  of  the  apparent  property,  have 
been  enabled  to  contract  great  debts,  to  the  manifest  decep- 
tion and  injury  of  their  creditors:  For  remedy  whereof  for 
the  future,  it  is  enacted,  that  all  marriage  settlements  and 


104  IN  THE  SUPREME  COURT 

Jane  1S40  other  marriage  contracts,  whereby  any  estate  shall  be  secur* 
Saunders  e&  to  the  w^e  or  husband,  shall  be  proved  and  registered  as 
▼  therein  mentioned;  and  all  not  so  proved  and  registered, 
em  '  shall  be  void  against  creditors.  This  language  shews  clear- ' 
ly  an  intention  of  the  Legislature,  that  as  to  his  creditors  the 
vesting  of  the  property  of  the  wife  in  the  husband,  jure  mar- 
ith  should  not  be  prevented  by  any  secret  agreement,  wheth- 
er written  or  verbal.  The  secrecy  of  the  agreement  is  the 
evil  on  which  the  preamble  dwells,  as  tending  to  deceive 
creditors.  The  act  designs  to  take  from  the  parties  all  op- 
portunity of  practising  such  deception,  and  thus  to  "prevent 
injury  to  creditors,"  by  giving  to  all  such  arrangements  that 
degree  of  publicity  which  can  be  derived  from  registration. 
The  enactment,  therefore,  is,  that  if  not  proved  within  six 
months,  and  registered  within  one  month  thereafter,  they 
shall  be  void.  It  is  not  sufficient  that  the  settlement  should 
be  written  and  registered.  That  requires,  as  has  been  before 
mentioned,  the  support  of  the  agreement  before  marriage;  and  v 
the  act  requires  that  agreement,  as  well  as  the  settlemeut,  to 
be  registered — using  the  words  "  all  mat riage  settlements 
and  other  marriage  contracts."  We  are  to  go  back,  there- 
fore, to  the  first  agreement;  and  if  that  be  found  defective,  the 
post-nuptial  settlement  made  in  execution  of  it,  cannot  stand. 
The  proposition  is  self-evident  that  (hose  agreements  must 
be  in  writing,  because  in  that  form  alone  do  they  admit  of 
registration.  And  the  law  must  be  the  same,  when  there  is 
an  attempt  to  vary  a  written  and  registered  agreement  by  pa- 
role, to  the  prejudice  of  creditors.  To  allow  it  would  amount 
to  a  repeal  of  the  act.  Gregory  vs.  Perkins^  4  Dev.  Rep. 
50. 

It  is  true,  this  shuts  the  door  against  correcting  mistakes 
in  drawing  those  instruments,  and  leaves  an  opening  for 
practising  frauds  on  confiding  women.  Generally,  however, 
they  have  the  advantages  of  friends  and  counsel  in  such  trea- 
ties; and,  therefore,  there  is  no  great  danger  of  their  being 
over-reached.  But  the  answer  is,  that  the  Legislature  must 
have  been  aware  of  those  possibilities;  and,  being  aware  of 
them,  thought  they  would  so  seldom  occur  as,  practically, 
not  to  amount  to  a  grievance,  or,  at  least,  to  one  at  all  compar- 
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able  to  those  arising  out  of  "  the  frequent  secret  contracts*  Jane  1840 
between  intended  husbands  and  wives.    Therefore,  the  act  Saunder9 
makes  a  registered,  and,  of  course,  a  written  instrument  the       v 
only  evidence  against  the  husband's  creditors  that  "  any  es-    ^en^'  1 
tate  has  been  secured  to  the  wife." 

Our  opinion  therefore,  is,  that  the  deed  to  the  plaintiff  does 
not  pass  the  title  of  the  slaves  to  him,  and  that  no  evidence 
of  the  verbal  agreement  or  fraud  alleged  ought  to  have  been 
admitted.  The  remedy  of  Mrs.  Homer  is,  upon  the  articles 
in  equity;  where,  for  any  thing  now  seen  to  the  contrary,  they 
will  be  specifically  decreed  in  their  present  form. 

Per  Curiam.  Judgment  reversed. 
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June,1840  JOHN  REYNOLDS  «.  WILLIAM  BOYD. 


A  Superior  Court  cannot  entertain  an  appeal  to  revise  the  exercise  of  a 
discretionary  power  by  an  Inferior  Court,  when  the  decision  of  the 
latter  is  made  as  a  matter  of  discretion;  but  if  the  decision  were  made 
as  a  matter  of  strict  right,  and  upon  the  supposition  that  the  inferior 
tribunal  had  no  discretion,  it  will  be  reversed,  and  the  inferior  court 
ordered  to  proceed  in  the  pause  in  the  exercise  of  its  sound  discretion. 

When  the  principal  obligor  in  a  bond  given  for  his  appearance  at  the 
County  Court,  to  take  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  is  regularly  called  at  court,  and,  failing  to  appear,  judgment 
is  rendered  against  him  and  his  surety  in  the  bond,  the  surety  has  no 
right  ex  dcbito  jutticix,  to  come  in  on  a  subsequent  day  of  the  term, 
and  have  the  judgment  set  aside,  in  order  to  allow  him  to  make  a  sur- 
render of  his  principal.  In  such  case,  the  court  may,  undoubtedly,  in 
the  exercise  of  a  sound  discretion,  set  aside  the  judgment  and  allow 
the  surrender;  but  it  is  not  obliged  to  do  so,  and  ought  not  to  do  so, 
but  upon  good  cause  shewn,  as  that  the  party  has  a  good  defence,  and 
was  kept  away  by  accident  or  misfortune. 

The  defendant  was  arrested  under  a  capias  ad  satisfaci- 
endum, and  gave  a  bond  with  security,  to  make  his  appear- 
ance at  the  ensuing  term  of  the  County  Court  of  Buncombe, 
to  take  the  benefit  of  the  act  of  1822,  (1  Rev.  Stat.  ch.  58,  sec. 
7.)  for  the  relief  of  insolvent  debtors.  The  ca.  sa.  and  bond 
were  duly  returned  to  court,  and,  on  Tuesday  of  the  term,  to 
which  he  was  bound  to  appear,  the  defendant  was  called  at 
the  door  of  the  court  house;  and,  failing  to  appear,  judgment 
was  rendered  against  him  and  his  surety  on  the  bond.  On 
Thursday  of  the  term,  the  agent  of  the  surety  proposed  to 
surrender  the  defendant,  and  have  the  judgment  set  aside. 
The  plaintiff  objected,  on  the  ground  that  unless  he  could 
shew  good  cause  for  his  absence,  the  surety  had  not  the  right 
to  remain  out  of  court  until  the  latter  part  of  the  term;  and, 
after  the  plaintiff  had  obtained  judgment,  then  to  surrender 
the  defendant  and  vacate  the  judgment.  The  court  were  of 
opinion  that,  as  the  whole  term  was  considered  as  one  day, 
the  surety  was  entitled  to  the  whole  term  to  make  the  surren- 
der, without  shewing  why  he  had  not  appeared  at  the  first  of 
the  term;  and  ordered  that  the  surrender  be  recorded,  and  the 
judgment  be  rescinded.    From  this  judgment  the  plaintiff 
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appealed  to  the  Superior  Court;  and  it  was  agreed  ttot  the  Jane  1840 
question  of  law  as  to  right  of  the  surety,  ex  debito  justiciai,  Reynolda" 
to  surrender  his  principal  at  any  time  after  the  rendition  of       v 
the  judgment  during  the  term,  should  be  presented,  upon  the     Bojrd* 
above  statement  of  facts,  without  prejudice  to  either  party  on 
account  of  any  discretion  in  the  court  below.     In  the  Superi- 
or Court,  his  honor  Judge  Hall  was  of  opinion  that  the 
County  Court  erred  in  supposing  that  the  surety  had  a  right, 
ex  debito  justicuB,  to  have  the  judgment  set  aside,  to  enable 
him  to  make  a  surrender  of  his  principal;  and  ordered  that 
opinion  to  be  certified  to  the  court  below,  with  directions  to 
proceed  thereon.    From  this  judgment  the  defendant  appeal- 
ed to  the  Supreme  Court. 

No  counsel  appeared  for  either  party  in  this  Court 

Ruffin,  Chief  Justice.  The  Court  has  entertained  some 
doubt  whether  this  appeal  was  proper,  inasmuch  as  the  de- 
cision was  on  a  point  within  the  discretion  of  the  inferior 
court  But  we  have  supposed  that  we  are  bound  to  enter- 
tain it,  since  it  is  certain  that  the  decision  was  not  made  in  the 
exercise  of  the  discretion  of  the  court;  but,  on  the  contrary, 
upon  the  idea  that  the  party  was  entitled  to  it  ex  debito  jus- 
ticicB.  It  appears,  affirmatively,  that  the  County  Court,  so 
far  from  acting  on  its  discretion,  denied  that  it  possessed  any 
discretion  in  the  matter;  and  gave  its  judgment  under  the  no- 
tion that  it  had  no  discretion,  but  was  obliged  to  make  that 
decision,  as  a  matter  of  strict  right  in  the  party.  In  that  opin- 
ion that  court  was  unquestionably  wrong;  and  it  is  for  the 
purpose  of  correcting  that  error,  that  we  deem  this  a  fit  case 
for  the  interposition  of  the  higher  Courts. 

Parties  must  be  in  court  in  apt  time,  and  attend  to  their  ca- 
ses in  their  due  order.  Although  the  term  is,  to  some  purpo- 
ses, but  one  day,  by  a  legal  fiction;  yet  that  maxim  has  no 
reference  to  a  question  of  this  kind.  It  gives  the  same  effica- 
cy to  all  the  proceedings  of  the  term,  by  putting  them  on  the 
same  footing,  whether  they  be  transacted  at  an  earlier  or  la- 
ter hour  or  day.  But  it  does  not  suppose  that  all  the  busi- 
ness is,  or  can  be  transacted  at  once,  so  as  to  authorise  each 
suiter  to  postpone  his  case  to  the  heel  of  the  court.    Thai 
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Jane  1840  would  defeat  the  whole  business  of  the  court;  for,  if  each  sui- 

Reynolds  tor  can  c^m  t0  ^e  ^^  moment  of  the  term,  to  make  him- 
v  self  ready,  no  cause  could  be  tried.  Parties  must  come,  not 
Bojd.  when  they  please,  but  when  the  court  calls  them.  They  have 
no  right  to  stay  away — much  less  a  right,  when  they  come, 
to  have  what  the  court  has  done  set  aside,  without  shewing 
any  cause  but  their  pleasure  for  so  doing.  The  rules  of 
practice,  as  to  the  order  of  doing  business,  are  generally  well 
understood  by  the  officers  and  practitioners  of  each  court; 
and  their  observance  promotes  the  convenience  of  the  court, 
the  suitors  and  their  counsel  and  attorneys,  and  prevents  sur- 
prise. We  believe  that  most  of  the  courts  have  a  fixed  day 
in  each  term,  for  disposing  of  cases  under  the  act  of  1822. 
But,  whether  that  be  so  or  not,  whenever  a  judgment  has 
been  regularly  taken,  according  to  the  course  of  the  court,  it 
is  beyond  the  control  of  the  party,  except  by  appeal.  He  must 
apply  to  the  court  to  set  it  aside  upon  good  cause  shewn;  as 
that  he  has  a  good  defence,  and  was  kept  away  by  accident 
or  misfortune,  and  not  by  his  fault.  In  that  case  the  court, 
as  an  act  of  sound  discretion,  may,  undoubtedly,  set  aside  the 
judgment  and  hear  the  party  de  novo.  But  the  court  is  not 
obliged  to  do  so  in  every  case,  and  ought  not  to  do  it  in  any, 
but  upon  cause  shewn. 

The  County  Court,  therefore,  erred  in  the  opinion  that  the 
debtor  and  his  surety  had  a  right  to  have  the  judgment  re- 
scinded; and,  consequently,  erred  in  rescinding  it  on  that 
ground.  It  must,  therefore,  be  re-instated;  and  to  that  end, 
this  opinion  must  be  certified  to  the  Superior  Court,  that  a 
writ  of  procedendo  may  issue  therefrom  to  the  County  Court 
to  act  accordingly. 

J?£R  Curiam.  Judgment  affirmed. 
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LYDIA  CAMPBELL  vs.  JAMES  STREET.  Jane  1840 


Where  a  testator,  residing  in  Virginia  where  the  lav  allowed  masters'  to 
liberate  their  slaves  by  deed  or  will,  bequeathed  as  follows:  "  My 
will  and  desire  is,  that  my  negro  woman  P.  shall  have  her  freedom 
immediately;  and  that  all  the  rest  of  my  black  people  shall  serve  un- 
til my  youngest  child  shall  be  of  the  age  of  twenty  one  years,  for  the 
use  of  raising  my  children  and  young  negroes.  After  my  youngest 
child  is  of  age,  my  will  is,  that  ail  my  negroes  shall  be  free:"  It  waa 
held  that  the  child  of  one  of  the  negro  women  mentioned  in  the  will, 
born  after  the  death  of  the  testator,  but  before  his  youngest  child 
came  of  age,  was  entitled  to  freedom  after  the  latter  event. 

This  was  an  action  of  trespass  vi  et  armis  for  false 
imprisonment — Pleas — the  general  issue — and  specially  that 
the  plaintiff  was  the  defendant's  stave,  Upon  the  trial  at 
Person,  on  the  Fall  circuit  of  1837,  before  his  honor  Judge 
Saunders,  the  plaintiff  produced  the  will  of  John  Camp- 
bell, late  of  Nansemond  county,  Viginia;  in  which  the  tes- 
tator bequeathed  as  follows:  "  My  will  and  desire  is,  that 
my  negro  woman  Pender  should  hare  her  freedom  immedi- 
ately, and  her  emancipation  recorded.  My  will  and  desire 
is,  that  all  the  rest  of  my  black  people  should  serve  until 
my  youngest  child  should  be  of  the  age  of  twenty-one,  for 
the  use  of  raising  my  children  and  youpg  negroes.  After 
my  youngest  child  be  of  age,  my  will  is  that  all  my  negroes 
should  have  their  freedom  and  liberty."  The  plaintiff  then 
shewed  that  among  the  slaves  mentioned  in  said  will,  was  her 
mother,  by  name  Bina,  and  that  she,  the  plaintiff,  was  born 
after  the  testator's  death,  but  before  his  youngest  child,  John 
Campbell,  attained  the  age  of  twenty-one  years,  which  last 
event  was  in  the  year  1815  or  1816;  that  from  that  tinge  un- 
til 1833,  she  had  passed  as  a  free  woman  in  Virginia;  that 
she  was  then  taken  by  the  said  John  Campbell,  Junior,  and 
sold  to  James  L.  Overby,  a  co-partner  in  negro  trading  with 
the  defendant  She  then  shewed  that  the  defendant  had  held 
and  controlled  her  as  a  slave  ever  since  she  was  brought  to 
Person  county  by  the  said  Overby.    The  plaintiff  also  pro- 


*  This  ease  was  decided  several  terms  ago,  but  by  some  ujadyerteoca,  was 
overlooked  bj  the  Beporters. 
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Jane  I840duced  a  statute  of  the  State  of  Virginia,  enacted  in  the  year 
Campbell  1782,  allowing  masters  to  liberate  their  slaves  by  deed  or  will, 
▼  The  counsel  for  the  defendant  insisted,  that  as  the  plain- 

Street.  tj£  was  korn  a^er  tke  testators  death,  and  before  his  young- 
est child  became  of  age,  she  was  a  slave.  The  case  was 
submitted  to  the  jury  to  find  the  facts,  the  construction  of  the 
will  being  reserved  by  the  court.  A  verdict  was  returned 
for  the  plaintiff,  and  the  court  being  of  opinion  with  the  plain- 
tiff, rendered  judgment  u^on  the  verdict,  from  which  the  de- 
fendant appealed. 

Graham  for  the  plaitiff. 

J.  T.  Morehead  for  the  defendant. 

Gaston,  Judge.  The  intention  of  the  testator  to  extend 
the  emancipation  directed  by  his  will  to  such  of  his  negroes 
as  should  come  into  being  before  his  youngest  child  should 
arrive  at  age,  admits,  we  think,  of  no  doubt.  After  direct- 
ing that  his  negro  woman  Pender  should  have  her  liberty 
immediately,  he  proceeds  thus:  "  my  will  and  desire  is,  that 
all  the  rest  of  my  black  people  should  serve  until  my  young- 
est child  should  be  of  the  age  of  twenty-one,  for  the  use  of 
raising  my  children  and  young  negroes — after  my  youngest 
child  should  be  of  age,  my  will  is,  thr.t  all  my  negroes  should 
have  their  freedom  and  liberty.  To  ascertain  his  intention, 
it  is  not  unimportant  to  consider  that  the  declared  motive  for 
deferring  emancipation,  is  the  need  of  the  services  of  the  ne- 
groes as  a  fund  tor  temporary  purposes,  and  it  is  reasonable 
to  infer,  that  he  desired  the  emancipation  to  be  as  extensive 
and  complete  as  was  consistent  with  this  necessity.  But  the 
language  of  the  will  is  sufficiently  explicit.  The  direction 
that  "  all  the  rest  of  my  black  people  shall  serve  until  my 
youngest  child  shall  arrive  at  twenty-one,"  certainly  applies 
not  only  to  those  in  being  at  his  death,  but  such  of  their  in- 
crease as  should  be  born  after  his  death,  and  before  the  child's 
arrival  at  age.  As  these  became  capable  of  labour,  they 
were  to  form  a  part  of  the  stock  to  be  thus  employed;  and 
no  doubt  can  be  entertained  of  the  duty  of  the  executors  un- 
der this  clause,  to  appropriate  that  labour  to  the  purposes  di- 
rected.   These  are  "  for  the  use  of  raising  my  children  and 
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young  negroes."    As  little  doubt  can  be  entertained  that  the  Jone  1840 
young  negroes  born  after  the  testator's  death  were  here  c°n- campbelT 
templated.    These,  in  truth,  were  the  most  expensive,  and       ▼ 
most  required  the  aid  of  this  fund.    If  these  then  were  em-    Stleet* 
braced  within  the  words  "  my  black  people"  in  the  first  part 
of  the  sentence,  and  also  within  the  words  "my  young  ne- 
groes" in  the  subsequent  part  of  it  referred  to,  they  were  cer- 
tainly comprehended  within  the  words  "all  my  negroes,"  in 
the  last  part  of  the  sentence. 

The  intention  of  the  testator  to  emancipate  being  clear, 
the  next  enquiry  is,  whether  he  had  authority  to  emancipate 
them.  This,  we  think,  must  depend  on  his  power  over  the 
original  stock  of  which  they  are  the  increase.  Wherever 
there  is  a  capacity  to  dispose  of  any  thing,  unless  there  be 
some  special  restriction,  there  is  a  capacity  to  make  the  same 
disposition  of  its  accruing  profits.  There  is  a  difference, 
we  understand,  in  the  laws  of  the  different  States  of  this 
Union,  upon  the  question  what  becomes  of  the  increase  of 
slaves  under  a  limitation  whereby  a  temporary  ownership  or 
use  is  granted  to  one,  and  the  future  and  absolute  dominion 
given  over  to  another.  With  us,  and  as  we  believe  in  Vir- 
ginia, and  in  most  of  the  slave  holding  States,  the  increase 
are  appurtenant  to  the  stock,  and  go  over  with  it  to  the  re- 
mainderman— in  others,  they  are  regarded  as  profits,  which, 
without  a  disposition  to  the  contrary,  belong  to  the  tempora- 
ry owner  or  usufructuary.  But  the  laws  of  all  permit  a 
limitation  to  be  made,  which  shall  carry  them,  with  the  origi- 
nal stock,  to  the  ultimate  proprietor. 

The  law  of  Virginia  allows  emancipation  by  will;  and  it 
is  conceded  that  the  emancipation  directed  in  this  will,  with 
respect  to  the  original  stock,  is  sanctioned  by  that  law — ei- 
ther as  an  immediate  emancipation  with  a  condition  of  a 
short  temporary  service,  or  as  an  emancipation  to  take  effect 
after  that  temporary  service.  If  it  be  the  former,  the  claim 
of  the  plaintiff  to  freedom  is  necessarily  complete.  But  if  it 
be  the  latter,  then  she  claims  freedom,  not  as  her  birth-right, 
bat  as  a  gift,  from  her  owner.  She  was  in  law  his  proper- 
ty, as  an  incident  to,  and  fruit  of,  the  property  which  he  held 
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Jane  1840  in  her  mother — and  he,  by  law,  had  a  right  to  emancipate 

^—^her  with  her  mother. 

v  We  have  examined  with  attention  all  the  Virginia  deci- 

Street.  8jons  which  have  been  referred  to  on  both  sides  in  the  argu- 
ment; but  do  not  feel  ourselves  competent  to  remove  the  dis- 
crepancies between  them,  if  such  there  be;  or  to  deduce 
from  them  the  full  law  on  this  subject  Of  this,  however, 
we  are  fully  persuaded  that,  according  to  all  of  them,  in  a 
case  where  there  is  a  plain  declaration  that  the  issue,  as  well 
as  the  original  stock,  shall  be  set  tree,  it  is  as  effectual  to  e- 
mancipate  the  increase,  as  to  emancipate  the  parents.  We 
see  no  error  in  the  judgment  rendered  below.  It  must  there- 
fore be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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JAMES  WILLIAMSON  &  GO.  *#.  WYATT  CANADAY.        June  1840 


Where  it  appeared  that  A.  B.  and  C.  entered  into  a  co-partnership  in  the 
name  of  A.  &  Co.  for  the  purchase  and  sale  of  negroes,  and  it  was  af- 
terwards agreed  between  them  that  A.  and  fi.  .should  alone  be  interest- 
ed in  the  negroes  purchased  with  cash,  but  all  three  should  be  equally 
interested  in  the  negroes  purchased  on  a  credit,  it  was  held,  that  though 
C.  might  be  held  responsible  on  all  contracts  by  third  persons  dealing 
with  the  firm  of  A;  &  Co.,  yet  that  he  would  be  competent  as  a  witness 
to  testify  for  the  firm  in  an  action  on  the  warranty  of  soundness  con- 
tained in  a  bill  of  sale  for  a  negro  purchased  in  the  name  of  the  firm 
for  cash. 

This  was  an  action  of  assumpsit,  brought  on  a  warranty 
of  the  soundness  of  a  negro  slave  named  Ephraim,  contain- 
ed in  a  bill  of  sale  purporting  to  have  been  executed  by  the 
defendant  to  James  Williamson  &  Co. 

Upon  the  trial,  at  Granville,  on  the  last  circuit,  before  his 
honor  Judge  Dick,  the  plaintiffs,  for  the  purpose  of  proving 
the  handwriting  of  the  subscribing  witness,  who  lived  out  of 
the  State,  called  as  a  witness  one  Edmund  Towns,  who  was 
examined  as  to  his  interest  in  this  suit;  whereupon  he  stated, 
that  some  short  time  previous  to  the  execution  of  the  bill  of 
sale  in  question,  James  Williamson,  William  Towns  and 
witness  entered  into  a  co-partnership,  under  the  name  of 
James  Williamson  <fc  Co.,  for  the  purpose  of  buying  and  sell- 
ing negroes;  that  it  was  agreed  that  each  member  of  the  firm 
should  advance  the  sum  of  five  thousand  dollars  by  a  cer- 
tain time;  that  witness  failed  to  advance  his  part  of  the  capi- 
tal by  the  time  agreed  on;  whereupon  it  was  agreed  by  Wil- 
liamson and  William  Towns,  and  assented  to  by  witness,  that 
all  the  negroes  purchased  with  cash,  should  belong  exclusive- 
ly to  Williamson  and  William  Towns,  and  that  witness 
should  have  no  interest  in  the  negroes  so  purchased;  but  that 
in  all  the  negroes  purchased  on  credit,  witness  was  to  have 
an  equal  interest  with  Williamson  and  William  Towns;  that 
the  boy  Ephraim  was  purchased  from  the  defendant  with 
cash,  and  the  witness  had  no  interest  in  him;  but  that  negroes 
were  purchased  on  credit  both  before  and  afterwards,  in 
which  he  did  have  an  interest.  Upon  this  statement,  the  de- 
fendant's counsel  insisted  that  the  witness  was  a  member  of 

14 
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Wijliwn.  the  firm  of  James  Williamson  &  Co.  at  the  time  when  the 

eon  &  Co.  aforesaid  bill  of  sale  was  executed,  and  was  therefore  incom- 

c    T.      petent  to  prove  its  execution;  of  which  opinion  was  his  Hon- 

"  or;  and  the  plaintiffs  thereupon  submitted  to  a  judgment  of 

nonsuit  and  appealed. 

W.  A.  Graham  for  the  plaintiffs. 
Badger  for  the  defendant. 

Rupfin,  Chief  Justice.  The  reason  why  the  witness 
might  be  regarded  as  a  member  of  the  firm,  is,  that  it  might 
be  deceptive  on  persons  dealing  with  it,  if  he  were  not  so  to 
be  treated.  Here  are  two  firms  of  the  same  name;  the  one 
consisting  of  two  persons;  and  the  other  of  those  same  two 
and  a  third;  and  both  doing  business,  it  may  be  said,  at  the 
same  place.  In  a  case  in  which  the  question  involved  the 
interest  of  third  persons,  and  was,  whether  this  witness  was 
chargeable  to  third  persons  on  all  the  contracts  made  in  the 
name  of  such  a  firm,  the  reason  just  mentioned  would  seem 
to  be  decisive  for  holding  him  liable;  and  that,  whether  he 
had  in  fact  an  interest  in  the  subject  of  the  particular  con- 
tract or  not,  since  be  professed  to  have  such  interest,  and  in* 
duced  others  to  think  he  had.  But,  in  the  case  before  us,  the 
question  is  different.  A  creditor  is  not  seeking  to  charge  this 
person  with  a  debt,  or  any  liability  on  behalf  of  the  partner- 
ship. The  negro  the  defendant  sold  was  paid  for;  and  this 
is  a  suit  against  the  vendor  by  the  partnership:  and  the  ques- 
tion is  merely  as  to  the  competency  of  the  witness.  That 
depends,  not  upon  the  principle  that  a  creditor  of  the  firm 
might  treat  him  as  one  liable  for  the  debt — for  that  might  be 
done,  though  this  man  had  no  interest;  but  it  depends  on  the 
enquiry,  whether  in  fact  and  law  the  witness  has  an  interest 
in  the  subject  of  this  suit,  and  can  be  affected  by  the  verdict 
and  judgment.  Now,  upon  that  point,  and  in  this  stage  of 
the  case,  the  statement  of  the  witness  must  be  received  by  the 
court  as  true;  and  that  statement  is,  that,  as  between  the  par- 
ties themselves,  this  witness  was  not  a  partner  in  this  pur- 
chase, and  has  no  interest  in  the  matter.  Consequently,  it 
seems  clear  that  he  is  a  competent  witness;  and  his  evidence 
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must  be  left  to  the  jury,  who  will  judge  of  his  credibility  up-  Jane  1840 
on  this  point,  as  upon  every  other.  — — 

Judgment  reversed  and  venire  de  novo. 

» 

Per  Curiam.  Judgment  reversed. 


THE  STATE  vs.  JAMES  PLUNKET. 

The  75th  and  77th  sections  of  the  34th  chapter  of  the  Reused  Statutes, 
which,  after  prohibiting  the  selling  of  spirituous  liquors  to  slaves,  and 
making  the  offence  indictable  and  punishable  with  fine  or  imprison- 
ment, prescribes  that,  "  if  it  shall  appear  on  the  trial  that  the  defend- 
ant is  a  licensed  retailer  of  spirituous  liquors  by  the  small  measure, 
he  shall  also  forfeit  his  retailer's  license,  and  shall  be  incapable  of  ta- 
king a  new  license  for  the  space  of  two  years  from  and  after  the  date 
of  his  conviction,"  mean  that  the  defendant  shall  be  a  retailer  at  the 
time  of  the  offence  committed,  and  not  at  the  time  of  the  trial;  and  the 
fact  of  his  being  such  retailer  is  not  to  be  ascertained  on  affidavits  or 
otherwise  by  the  court,  but  must  be  averred  in  the  indictment  and  con* 
fessed,  or  found  to  be  true  by  the  verdict  of  a  jury.    . 

The  defendant  was  convicted  in  the  Superior  Court  of 
Anson,  on  the  last  circuit,  before  his  honor  Judge  Bailey, 
on  an  indictment,  charging  that  he  unlawfully  sold  spiritu- 
ous liquors  to  a  slave  named  George,  the  property  of  Martha 
Bogan,  contrary  to  the  form  of  the  statute,  in  such  case  made 
and  provided;  and  it  appearing  to  his  Honor,  upon  the  testi- 
mony of  a  witness  examined  as  to  that  fact,  that  the  defend- 
ant was  then  a  licensed  retailer  of  spirituous  liquors,  it  was 
adjudged  by  the  court  that  the  defendant  be  fined  one  dollar, 
and  that  he  forfeit  his  license  to  retail  spirituous  liquors,  and 
that  he  be  incapable  of  taking  a  license  to  retail  spirituous 
liquors  for  two  years.  From  this  sentence  the  defendant  ap- 
pealed to  the  Supreme  Court. 

Winston  for  the  defendant. 

The  Attorney  General  for  the  State. 
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Jane  1840  Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
The  State  as  follows:  The  75th  section  of  the  34th  chapter  of  the  Re- 
▼  vised  Statutes,  respecting  crimes  and  punishments,  declares 
Plunket.  tkat  every  person  who  shall  sell  to  a  slave  spirituous  liquors, 
shall,  for  each  offence,  forfeit  and  pay  the  sum  of  one  hun- 
dred dollars,  to  be  recovered  by  warrant  before  a  justice  of 
the  peace,  and  applied  one  half  to  the  use  of  the  party  suing 
for  the  same,  the  other  half  to  the  use  of  the  poor  of  the 
county.  The  77th  section  of  the  same  chapter  enacts  that 
the  offences  mentioned  in  the  75th  section  shall  moreover 
be  indictable  in  the  County  or  Superior  Courts,  and  the  de- 
fendant, on  conviction,  shall  be  fined  or  imprisoned  at  the 
discretion  of  the  court,  the  fine,  however,  not  to  exceed  fifty 
dollars,  or  the  imprisonment  three  months;  "  and  if  it  shall 
appear  on  the  -trial  that  the  defendant  is  a  licensed  retailer  of 
spirituous  liquors  by  the  small  measure,  he  or  she  shall  also 
forfeit  his  or  her  retailer's  license,  and  shall  be  incapable  of 
taking  a  new  license  for  the  space  of  two  years  from  and  af- 
ter the  date  of  his  conviction." 

The  judgment  which  has  been  rendered  in  this  case,  seems 
therefore  warranted  by  the  letter  of  the  act  referred  to— -but 
we  are  of  opinion  that  the  literal  sense  does  not  present  the 
true  exposition  of  the  intention  of  the  law  makers.  In  the 
first  place,  supposing  that  it  was  competent  for  the  Legisla- 
ture to  make  the  degree  of  punishment  of  an  offence  depend 
not  on  the  nature  of  the  offence  when  committed,  but  on  the 
quality  and  condition  of  the  offender  at  the  time  of  trial;  and 
also  to  provide  that  the  facts  warranting  this  increased  se- 
verity of  punishment  should  not  be  passed  on  by  the  regular 
tribunal,  the  jury,  but  ascertained  on  affidavits  or  otherwise 
by  the  court — it  will  not  be  questioned  but  that  such  provi- 
sions are  not  in  accordance  with  the  general  tenor  of  our 
usages  and  laws  in  criminal  prosecutions.  According  to 
these  the  guilt  of  an  act  *  is  fixed  when  the  criminal  act  is 
done,  and  punishment  is  difinitively  assigned  by  law  to 
criminal  acts  with  reference  to  their  guilt.  According  to 
these,  every  material  fact  warranting  the  punishment  of  an 
offender,  is  to  be  charged  against  him.  and,  if  not  admitted 
to  be  true,  must  be  found  true  by  the  country  before  a  court 
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can  award  that  punishment.  Such  a  departure  from  the  or- June  1840 
dinary  system  of  criminal  jurisprudence  is  not  lightly  to  be^he  State 
intended.  ▼ 

But  the  object  of  the  Legislature  in  making  this  special  ot: 

enactment,  would  be,  in  a  great  measure,  defeated,  if  the  lit- 
eral interpretation  were  to  prevail.  Licences  are  granted  an- 
nually. If  one  who  sold  spirits  to  a  slave  were  not  liable  to 
the  increased  punishment  unless  he  had  a  license  in  force  at 
the  time  of  the  trial)  a  little  delay  would  put  it  in  the  pow- 
er of  every  offender  to  avoid  this  punishment. 

The  sound  construction  seems  to  us  to  be  that  the  Legis- 
lature intended  to  make  the  criminal  act  more  penal  in  the 
case  of  a  retailer  than  of  an  ordinary  individual.  When 
the  offence  was  committed  by  a  retailer  then,  in  addition  to 
fine  and  imprisonment,  he  was  to  forfeit  his  license  (if  yet 
unexpired)  and  at  all  events  to  be  rendered  incapable  for  two 
years  thereafter  of  obtaining  another  license.  That  the  of- 
fence has  been  committed  under  these  circumstances  of  ag- 
gravation must  indeed  "appear  on  the  trial,"  but  it  is  to  ap- 
pear in  the  ordinary  way,  by  an  averment  thereof  in  the  in- 
dictment, and  a  confession  or  finding  that  such  averment  is 
true.  So  much  therefore  of  the  judgment  in  this  case  as  is 
in  addition  to  the  fine  imposed  on  the  defendant,  seems  to  us 
erroneous. 

This  opinion  is  to  be  certified  to  the  Superior  Court  of 
Anson,  with  directions  to  pronounce  sentence  on  the  defend- 
ant in  conformity  thereto. 

Per  Curiam.  Judgment  to  be  reformed. 
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June  1840  DUNCAN  McRAE,  Junior,  w.  HENRY  LILLY. 

The  Supreme  Court  cannot  reverse  a  judgment  of  the  Superior  Court  be- 
cause of  the  alleged  finding  of  excessive  damages  by  the  jury,  or  of 
the  refusal  of  the  Judge  to  set  aside  that  finding— that  not  being  a  ques- 
tion of  law,  but  of  discretion. 

Where  the  Judge,  after  reciting  all  the  testimony  relating  to  a  material 
enquiry  of  fact  in  the  cause,  asked  the  jury  if  they  found  in  this  testi- 
mony, or  could  lay  their  fingers  on  any  part  of  it,  shewing  the  fact, 
the  question,  unless  proposed  in  such  a  tone  and  manner  as  to  manifest 
the  clear  conviction  of  the  enquirer  how  it  ought  to  be  answered,  which 
will  not  be  intended,  is  not  an  expression  of  opinion  on  the  facts  to  the 
jury,  but  only  very  properly  directs  their  attention  te  a  material  enqui- 
ry of  fact. 

In  an  action  for  seduction,  the  defendant  cannot  prove  that  his  general 
character  is  that  of  a  modest  and  retiring  man — the  genexal  rule,  to 
which  this  forms  no  exception,  being,  that  unless  the  character  of  the 
party  be  put  directly  in  issue  by  the  nature  t>f  the  proceeding,  evi- 
dence of  his  character  is  not  admissible. 

This  was  an  action  of  trespass  on  the  case,  brought 
to  recover  of  the  defendant  damages  for  the  seduction  of  the 
plaintiff's  daughter. 

Upon  the  trial,  at  Cabarrus,  on  the  last  circuit,  before  his 
honor  Judge  Settle,  the  plaintiff  introduced  as  a  witness 
his  daughter,  Regina,  who  testified  that  she  was  seduced  by 
the  defendant;  and  that,  at  the  time  of  her  seduction,  she  was 
living  with  her  father,  performing  the  usual  and  customary 
duties  of  a  child  in  his  family.  The  defendant  then  intro- 
duced several  witnesses,  with  a  view  to  shew  that  the  plain- 
tiff consented  to,  or  connived  at,  the  prostitution  of  his  daugh- 
ter; or  that  he  was  guilty  of  such  gross  negligence,  in  the 
care  of  her  person,  and  her  moral  instruction,  as  amounted  to 
such  connivance;  to  rebut  which  testimony  the  plaintiff  also 
introduced  several  witnesses.  The  defendant  then  offered  to 
prove  that  he  was  a  man  of  good  character,  and  of  a  modest 
and  retiring  disposition;  which  was  objected  to  by  the  plain- 
tiff, and  rejected  by  the  court. 

His  Honor  instructed  the  jury  that  if  they  believed  the  tes- 
timony of  his  daughter,  Regina,  the  plaintiff  was  entitled  to 
recover;  but  if  they  could  collect  from  the  whole  of  the  evi- 
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dence,  that  the  plaintiff  consented  to,  or  connived  at,  the  Jane  1840 
prostitution  of  his  daughter,  he  could  not  recover;  or  if  he   mcrm 
were  guilty  of  gross  negligence  in  the  care  of  her  person,  or       t 
her  moral  instruction,  that  might  be  considered  by  them  as    **MJ* 
connivance,  and  would  destroy  his  right  of  action.  His  Hon- 
or recited  the  testimony,  and  asked  the  jury  "  if  they  found 
any,  or  could  lay  their  fingers  on  any,  portion  of  it,  which 
satisfied  them  that  the  plaintiff  consented  to,  or  connived  at, 
the  prostitution  of  his  daughter,  or  was  guilty  of  such  gross 
negligence  us  amounted  to  a  connivance.'1    The  jury  return- 
ed a  verdict  for  the  plaintiff,  and  assessed  his  damages  to 
$1,600.    The  defendant  moved  for  a  new  trial: 

1st.    On  the  ground  of  excessive  damages. 

2nd.  For  the  reason  that  the  court  expressed  an  opinion 
on  the  facts  of  the  case. 

3rd.  Because  the  court  rejected  the  testimony  offered  by 
the  defendant,  to  shew  his  good  character,  and  that  he  was  a 
modest  and  retiring  man. 

His  Honor  overruled  the  motion  for  a  new  trial,  and  gave 
judgment  for  the  plaintiff,  from  which  the  defendant  appealed. 
Barringer  for  the  plaintiff. 

Gaston,  Judge.  It  is  exceedingly  clear  that  we  cannot 
reverse  the  judgment  below,  because  of  the  alleged  finding  of 
excessive  damages  by  the  jury,  or  of  the  refusal  of  the  Judge 
to  set  aside  that  finding.  Whether  the  damages  be  excess- 
ive or  not,  we  have  not  the  means  of  examining,  because 
"  between  this  Court  and  the  evidence  there  is  an  impenetra- 
ble wall;"  (see  Bank  of  Newbern  vs.  Pugh,  2  Hawks  Rep. 
392,)  and  if  we  had  the  means  of  examination,  we  have  no 
right  to  determine,  because  this  is  not  a  question  of  law,  but 
of  discretion. 

We  cannot  award  a  new  trial  because  we  think  the  Judge 
ought  to  have  granted  one.  Our  authority  to  reverse  the 
judgment  and  award  a  new  venire,  is  only  because  of  some 
error  of  the  court  which  infects  the  verdict. 

Two  of  such  errors  are  alleged.  It  is  said  that  the  Judge 
expressed  an  opinion  to  the  jury  on  the  facts  of  the  case.  In 
our  opinion,  this  objection  is  not  sustained.    The  only  part 
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Jane  1840  of  his  Honor's  charge  which  can  be  pressed  into  the  support 
MoRae  ofthis  objection,  is  that  wherein,  after  hairing  stated,  as  a 
▼  principle  of  law,  that  if  the  plaintiff  consented  to,  or  conniv- 
?*  ed  at,  the  prostitution  of  his  daughter,  or  was  guilty  of  such 
gross  negligence  in  the  custody  and  education  of  his  daugh- 
ter as  was  equivalent  to  assent  to  her  prostitution,  he  was  not 
entitled  to  recover  any  damages;  and,  after  reciting  all  the 
testimony,  his  Honor  asked  the  jury  if  they  found  in  this  tes- 
timony, or  could  lay  their  fingers  on  any  part  of  it,  shewing 
that  the  plaintiff  had  so  consented  or  connived,  or  been  guil- 
ty of  such  gross  neglect.  Now,  it  is  certain  that  this  ques- 
tion might  have  been  proposed  in  such  a  tone  and  manner  as 
to  manifest  the  clear  conviction  of  the  enquirer  how  it  ought 
to  be  answered — but  we  cannot  intend  any  circumstances  of 
this  sort;  and  without  some  peculiarity  of  tone  or  manner,  in- 
timating the  opinion  of  the  speaker,  and  influencing,  or  tend- 
ing to  influence,  the  judgment  of  those  addressed,  the  ques- 
tion submitted  very  properly  directed  the  attention  of  the  ju- 
ry to  a  material  enquiry  of  fact 

It  is  also  insisted  that  the  Judge  erred  in  rejecting  the  tes- 
timony offered  by  the  defendant  to  shew  that  his  general  char- 
acter was  that  of  a  modest  and  retiring  man.  We  are  satis- 
fied that  there  was  no  error  in  rejecting  the  testimony  propos- 
ed. In  civil  suits,  the  general  rule  is,  that  unless  the  charac- 
ter of  the  party  be  put  directly  in  issue,  by  the  nature  of  the 
proceeding,  evidence  of  his  character  is  not  admissible.  And 
no  reason  is  seen  why,  in  this  case,  there  should  be  an  excep- 
tion to  the  general  rule.    The  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  •*.  HORACE  GIRKIN.  juna  1840 

In  an  indictment  under  the  48th  section  of  the  34th  chapter  of  the  Revis- 
ed Statutes,  an  inient  to  disfigure  is  prima  facie  to  be  inferred  from  an 
act  which  does  in  fact  disfigure,  unless  that  presumption  be  repelled 
by  evidence  on  the  part  of  the  accused  of  a  different  intent,  or  at  least 
of  the  absence  of  the  intent  mentioned  in  the  statute. 

It  is  pol  necessary,  in  an  indictment  under  this  statute,  to  prove  malice 
aforethought,  or  a  preconceived  intention  to  commit  the  maim. 

To  constitute  a  maim,  under  this  statute,  by  biting  off  an  ear,  ft  it  not 
necessary  that  the  whole  ear  should  be  bitten  off— it  is  sufficient  if  a 
part  only  is  taken  off,  provided  enough  is  taken  off  to  alter  and  impair 
the  natural  personal  appearance,  and,  to  ordinary  observation,  to  ven- 
der the  person  less  comely. 

The  defendant  was  indicted  at  Washington,  on  the  last  cir- 
cuit, before  his  honor  Judge  Pearson,  for  that  he  "  unlaw- 
fully, &,  on  purpose,  did  bite  off  the  left  ear  of  one  James  Wat- 
son, in  the  peace  of  the  State  then  and  there  being,  with  in- 
tent to  disfigure  the  said  James  Watson,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  diguity  of  the  State."  On  the  trial,  it  appeared 
in  evidence,  that  the  defendant  and  Watson  engaged  in  a 
fight;  and,  after  Watson  had  bitten  the  defendant's  finger,  the 
latter  bit  off  a  piece  of  Watson's  ear,  which,  on  inspection, 
appeared  to  be  the  segment  of  a  circle  about  an  inch  along 
the  rim  of  the  ear,  and  about  one  quarter  of  an  inch  deep  in 
the  gristle;  and  was  about  one  fifth  part  of  the  ear. 

The  defendant's  counsel  insisted,  first,  that  the  biting  off 
part  of  the  ear  did  not  come  within  the  statute.  Secondly, 
that  it  was  necessary  for  the  State  to  prove  malice  afore- 
thought, or  a  preconceived  intention;  and  that  the  act  was 
done  with  an  intent  to  disfigure. 

His  Honor  instructed  the  jury  that  it  was  not  necessary 
that  the  whole  of  the  ear  should  be  taken  off;  it  being  suffi- 
cient if  a  part  was  taken  off,  provided  such  part  was  not 
merely  the  outside  skin,  but  extended  into  the  gristle,  and  was 
so  large  as  to  make  it  perceptible  to  any  one  that  a  part  of 
the  ear  was  gone;  and  that  the  part  bit  off  of  Watson's  ear,  as 
apparent  to  the  Court  by  inspection,  was  large  enough  to 
come  within  the  meaning  of  the  statute.  He  further  instruct- 
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Jane  I840ed  the  jury  that  it  was  not  necessary  for  the  State  to  show 
The  State  ma^ce  aforethought,  or  a  preconceived  intention;  and  that 
«t.  the  statute  would  include  a  case  Where  it  appeared  that  the 
H.  Gerkin  jdea  of  biting  off  the  ear  was  not  conceived  until  the  fight 
commenced*  And  further,  that  if  the  jury  were  satisfied  that 
the  defendant  had  bit  off  the  part  of  the  ear  alleged,  and  that 
he  did  it  on  purpose,  and  not  by  accident,  then  the  law  im- 
plied that  it  was  done  with  an  intent  to  disfigure,  upon  the 
ground  that  a  man  is  presumed  to  intend  to  do  what  he  does 
do,  unless  the  contrary  is  made  to  appear;  that  if  they  were 
satisfied  that  defendant  bit  off  the  ear  after  he  got  his  fin- 
ger out  of  Watson's  mouth,  with  an  intention  to  retaliate  or 
revenge  himself,  he  would  be  guilty;  and  his  counsel  were 
mistaken  in  the  position  assumed  by  them,  that  the  intent  to 
retaliate  rebutted  the  presumption  of  an  intent  to  disfigure. 
The  defendant  was  found  guilty,  and,  after  an  ineffectual 
motion  for  a  new  trial,  appealed* 

Allen  for  the  defendant. 

The  Attorney  General  for  the  State. 

Ruff  in,  Chief  Justice.  Both  parts  of  the  second  objec- 
tion taken  for  the  prisoner,  are  in  opposition  to  the  cases  of 
the  Slate  vs.  Evans,  1  Hay.  Rep.  281,  and  of  the  State  vs. 
Crawford,  2  Dev.  Rep.  425;  which  establish  that  the  intent 
to  disfigure  is  prima  facie  to  be  inferred  from  an  act  which 
does  in  fact  disfigure,  unless  that  presumption  be  repelled  by 
evidence  on  the  part  of  the  accused  of  a  different  intent,  or, 
at  least,  of  the  absence  of  the  intent  mentioned  in  the  statute. 

Since  those  cases,  which  were  decided  on  the  act  of  1791, 
the  law  has  been  further  altered  in  a  manner  which  closes  up 
all  opening  for  the  other  branch  of  this  objection.  Under  the 
act  of  1791,  it  was  contended,  not  without  some  plausibility, 
that,  as  to  cases'  within  the  second  section,  the  indictment 
must  lay  the  acts  to  be  of  malice  aforethought,  as  well  as  on 
purpose.  We  approve,  indeed,  of  the  contrary  construction, 
which  was  adopted  by  the  Court  in  those  cases.  But,  still  it 
was  a  point  that  counsel  could  then  argue  with  a  serious 
face,  and  in  a  way,  to  which  the  Legislature  seems  to  have 
feared  the  Courts  might,  at  some  time,  incautiously  yield,  un- 
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less  the  statute  should  be  rendered  more  explicit  on  that  point.  Jane  1840 
Hence,  in  revising  the  statutes,  the  opportunity  was  taken  of  xUe~"stata 
placing  the  question  beyond  all  cavil.    In  the  "  Act  concern-      «*. 
ing  Crimes  and  Punishments,"  1  Rev.  Stat.  ch.  34,  the  13th  H'  Gerkia 
section  relates  to  certain  maims  committed  "  of  malice  afore- 
thought;" and  then  in  the  48th  section,  it  is  enacted  that  "if 
any  person  shall,  on  purpose  and  unlawfully,  but  without 
malice  aforethought,  bite  or  cut  off  an  ear,"  &c.    It  is  thus 
seen  that  those  words  "  without  malice  aforethought"  which 
were  not  in  the  second  section  of  the  act  of  1791,  are.  intro- 
duced into  the  revised  act  of  1837 — doubtless  with  the  view 
of  giving  expressly  to  this  latter  act  the  same  sense  in  which 
the  former  had  been  received  by  judicial  construction.    In 
other  words,  the  Legislature  approved  of  the  interpretation 
adopted  by  the  Courts,  and  meant  to  incorporate  it  as  a  dis- 
tinct and  express  enactment  of  the  statute. 

Upon  the  other  point  made  on  the  trial,  this  Court  also  a- 
grees  in  the  opinion  given  to  the  jury.  The  object  of  the 
Legislature  was  to  protect  individuals  from  such  injuries  as 
disfigure,  that  is  to  say,  alter  and  impair  the  natural  personal 
appearance.  Where,  therefore,  the  injury  reaches  that  ex- 
tent, the  case  must  be  within  the  meaning  of  the  act.  Here, 
such  is  the  case.  For,  although  the  ear  be  not  entirely  sev- 
ered from  the  head,  yet,  certainly,  enough  was  taken  off  to 
attract  observation,  and,  to  ordinary  observation,  to  render 
the  person  less  comely,  lb  the  opinion  of  this  Court,  there; 
fore,  there  is  no  error  in  the  judgment. 

Per  Curiam.  Judgment  to  be  affirmed. 
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Jane,1840  ALFRED  R.  GASH  m.  WJLLIAM  REES  et  al. 

If,  after  a  verdict  for  the  plaintiff  io  the  County  Court,  the  Court,  upon 
motion  of  the  defendant,  order  the  coats  of  the  attendance  of  some  of 
his,  the  plaintiff's  witnesses,  to  be  taxed  against  him,  and  he  appeals 

.  from  such  order,  the  appeal  is  proper,  and  the  Superior  Court  cannot 
dismiss  it  upon  the  ground  that  the  matter  appealed  from  was  one  with- 
in the  discretion  of  the  County  Court. 

On  the  trial  of  this  action,  which  was  brought  in  the  Coun- 
ty Court  of  Buncombe,  the  plaintiff  introduced  five  witness- 
es, all  of  whom  were  sworn,  but  only  two  of  them  were  ex- 
amined. After  a  verdict  for  the  plaintiff,  the  defendant  mov- 
ed that  he,  the  plaintiff,  should  be  taxed  with  the  costs  of  the 
attendance  of  the  three  witnesses  who  were  not  examined; 
which  motion  was  allowed,  and  the  costs  of  the  said  three 
witnesses  were  ordered  to  be  taxed  against  the  plaintiff  ac- 
cordingly; and  be  thereupon  appealed  from  the  order  to  the 
Superior  Court;  and  on  the  last  circuit,  his  honor  Judge 
Hall  ordered  the  appeal  to  be  dismissed,  upon  the  ground 
that  the  matter  appealed  from  was  one  within  the  discretion 
of  the  County  Court;  and  the  plaintiff  thereupon  appealed  to 
the  Supreme  Court. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge.  The  Superior  Court  dismissed  the  ap- 
peal, on  the  ground  that  it  was  a  matter  of  discretion  with 
the  County  Court,  whether  they  would  tax  the  tickets  of  the 
three  witnesses  against  the  plaintiff  or  against  the  defendant. 
We  think  this  was  not  a  ground  for  dismissing  the  appeal. 
The  County  Court  was  by  law  obliged  to  order  the  tickets 
of  the  three  witnesses  to  be  paid  by  some  body,  either  by  the 
defendant,  who  had  been  cast  in  the  action,  or,  if  illegally 
summoned,  by  the  plaintiff  who  summoned  them.  They 
deemed  it  right  to  order  the  plaintiff  to  pay  the  said  three 
witness  tickets.  The  plaintiff  was  thereupon  dissatisfied 
with  the  order t  and  appealed  from  it  to  the  Superior  Court; 
which,  we  think,  he  had  a  right  to  do.  Whether  the  Superi- 
or Court  ought  to  have  affirmed  tip  judgment  of  the  County 
Court  is  another  question,  and  not  for  consideration  at  this 


OP  NORTH  CAROLINA-  W 

time.    The  act  of  Assembly  declares  "  that  when  any  per- Jon*  184° 
son,  either  plaintiff  or  defendant,  shall  be  dissatisfied  with  the  ~" 

sentence!  judgment,  or  decree  of  any  County  Court,  he  may 
appeal  from  such  sentence,  judgment,  or  decree,  to  the  Supe- 
rior Court  of  Law."  1  Rev.  Stat.  ch.  4,  sec.  1.  The  appel- 
lant was  a  party  plaintiff  in  the  suit  where  the  judgment  was 
rendered  against  him  as  to  this  cost — he  was  interested — and 
the  case  says  that  he  was  dissatisfied.  The  law  gave  him  a 
right  toappeal,  and  the  Judge  erred  in  dismissing  it.  The  judg- 
ment must  be  reversed.  This  opinion  will  be  sent  down,  and 
the  Superior  Court  will  proceed  to  try  the  case  on  the. appeal 
from  the  County  Court, 

f    Per  Curiam.  Judgment  reversed. 
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THE  STATE  w.  JOHN  DAVIS. 

An  offer  to  strike  by  one  person  rushing  upon  another  will  be  an  assault, 
although  the  assailant  be  not  near  enough  to  reach  his  adversary,  if 
the  distance  be  such  as  to  induce  a  man  of  ordinary  firmness,  under 
the  accompanying  circumstances,  to  believe  that  he  will  instantly  re* 
eeive  a  blow,  unless  he  strikes  in  self-defence. 

The  acts  and  circumstances  necessary  to  constitute  an  assaujg,  in'law  dis- 
cussed and  stated  by  his  Honor  Judge  Gaston.  ml 

The  defendant  was  indicted  at  Yancy,  on  thefast  Fall  Cir- 
cuit, before  his  Honor  Judge  Pearson,  for  an  assault  and  bat* 
tery  upon  one  William  Roberts. 

In  support  of  the  prosecution,  a  witness  was  called,  who 
testified  that  he,  Roberts,and  the  defendant  were  crossing 
Coney  mountain,  on  their  return  from  a  muster;  that  wit- 
ness and  the  defendant  were  walking  together,  leading  their 
horses  down  the  mountain,  and  that  Roberts  was  ten  or  fif- 
teen steps  ahead,  on  foot,  with  a  rifle  in  his  hand;  that  a 
quarrel  commenced  between  the  defendant  and  Roberts, 
when,  upon  Roberts  using  some  insulting  language  to  him, 
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June  1840  the  defendant  said  to  witness  "  hold  my  horse — 1*11  whip  the 
The  Stale  rasca'>"  an^  instantly  dropped  his  bridle,  and  advanced  to- 
ff,     wards  Roberts,  with  his  hands  extended,  as  if  to  catch  hold 
18,  of  himj  but  before  he  did  so  Roberts  stepped  on  one  side, 
struck  him  with  his  rifle,  and  knocked  him  down.    The 
witness  stated  further,  that  the  words  "Til  whip  the  rascal," 
were  spoken  loud  enough  for  Roberts  to  hear  them ;  but  he 
was  unable  to  state  how  near  the  defendant  was  to  Roberts 
when  the  latter  struck  him — he  thought  defendant  was  in 
about  four  feet;  but  would  not  say  he  was  in  striking  dis- 
tance of  Roberts,  or  could  have  reached  him  with  his  arm. 
The  defendant's  counsel  insisted,  and  moved  the  Court  so  to 
charge  the  jury,  that  "  if  defendant  was  not  in  striking  difi^W 
tance,  when  he  made  the  blow,  he  was  not  guilty  of  an  »«»_  ^ 
alt.".  His  Honor  instructed  the  jury  that  an  "assault 
as  an  offer  or  attempt  to  strike,  under  such  circumstances 


as  would  induce  a  man  of  ordinary  firmness  to  believe  that  / 
he  was  instantly  to  receive  a  blow,  and  would  justify  his  4 
striking  to  prevent  it.  That  if  this  were  not  so,  the  peace 
might  be  broken,  and  neither  party  be  guilty — the  one,  be- 
cause he  struck  in  self  defence;  and  the  other,  because  his 
act  did  not  amount  to  an  assault.  That,  being  in  striking 
distance  was  a  good  general  rule,  but  did  not  include  all 
cases  of  assaults;  that  an  offer  to  strike,  at  such  a  distance 
that  any  body  could  see  the  blow  would  not  take  effect,  was 
not  an  assault;  but  if  the  distance  were  such  as  would  in- 
duce a  man  of  ordinary  firmness,  connecting  it  with  the  oth- 
er circumstances,  to  believe  that  he  would  instantly  receive  a 
blow,  unless  he  struck  in  selfjtelfcnce,  the  offer  to  strike 
would  amount  to  an  assauhfaftbough  it  should  be  proved 
that  the  assailant  was  not  near  enough  to  reach.  That  in 
this  case,  if  the  jury  believed  the  witness,  and  were  satisfied 
that  the  defendant  had  rushed  upon  Roberts  and  got  so  near 
that,  under  the  circumstances,  a  man  of  ordinary  firmness, 
would  have  believed  that  he  was  instantly  to  receive  a  blow, 
they  would  find  the  defendant  guilty  of  the  assault,  although 
they  were  not  satisfied  that  he  had  got  quite  near  enough  to 
reach  him."  The  defendant  was  found  guiltv  tmd  appealed. 
Attorney  General  for  the  State. 


/ 


/ 
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Gaston,  Judge.    Upon  the  whole,  we  are  of  opinion,  that  Jope  184° 
there  is  no  error  in  the  Judge's  charge.  The  State 

'  An  Assault  is  an  intentional  attempt,  by  violence,  to  do  v*\ 
an  inju  ry  to  the  person  of  another.  It  must  be  intentional —  -  a?li* 
for,  if  it  can  be  collected,  notwithstanding  appearances  to 
the  contrary,  that  there  is  not  a  present  purpose  to  do  an  in- 
jury, there  is  no  assault.  Thus,  where  a  man  laid  his  hand  /> 
on  bis  sword  and  said  "if  it  were  not  assize  time,  I  would 
not  take  such  language  from  you,"  the  Court  agreed  that  it 
was  not  an  assault;  for  the  declaration  was  that  he  would 
not  assault  him,  the  Judges  beingin  town,  and  the  intention 
as  well  as  the  act  makes  an  assault.  Tuberville  vs.  Savage, 
1  Mod.  Rep.  3^ And  it  must  also  amount  to  an  attempt —  1 
for  a  purpose  to  commit  violence,  however  fully  indicated,  if 
not  acompanied  by  an  effort  to  carry  it  into  immediate  exe- 
cution, falls  short  of  an  actual  assault-^Therefore  it  is,  that 
notwithstanding  many  ancient'opinions  to  the  contrary,  it  is 
now  settled,  that  no  words  can,  of  themselves,  amount  to  an 
assault.  1  Hawk.  C.  62  S1  L  page  110.  And  therefore, 
also  it  is  said  not  to  be  an  assault,  if  a  raun  strike  at  another 
at  such  a  distance  that  he  cannot  reach  him,  or  put  him  in 
fear.  2  Comyn's  Bat.  C.  The  distance  is  here  explanatory 
of  the  apparent  attempt  to  strike  and  shews  that  in  truth, 
it  is  not  an  attempt — but  only  a  menace — to  do  hurt  to  his 
pereon.^/lt  is  difficult  in  practice,  to  draw  the  precise  line 
which  separates  violence  menaced  from  violence  begun  to  be 
executed — for  until  the  execution  of  it  is  begun,  there  can 
be  no  assault.  We  think,  however,  that  where  an  une- 
quivocal purpose  of  violence  is  accompanied  by  any  act% 
which,  if  not  stopped — or  diverted — will  be  followed  by  per- 
sonal injury — the  execution  of  the  purpose  is  then  begun — „ 
the  battery  is  attempted.  -  Thus,  riding  after  a  person  so  as 
to  compel  him  to  run  into  a  garden  for  shelter  tQ  avoid  being 
beaten,  has  been  adjudged  to  be  an  assault.  Morton  vs. 
jS%op/#,  3  Car.  &  Payne,  373  (14  Eng.  Com.  Law  Rep. 
355.)  So,  in  a  late  case,  before  a  very  eminent  English 
Jndge,  it  was  held,  that  where  the  defendant  was  advancing: 
in  a  threatening  attitude,  with  intent  to  strike  the  plaintiff,  so 
that  his  blow  would,  in  a  second  or  two,  have  reached  the 
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June  1840  plaintiff,  if  be  had  not  been  stopped,  although  when  stop- 

Th     State  P8^  ^e  WaS  DOt  near   en0US'1  to  8tr^eJ  an  assault  WES  CODH- 


v». 


mitted.  Stephen  vs.  Myers,  4  Car.  &  Payne,  349  (19  Eng. 
J.  Dayii.  Com.  Lav,  Rep.  4 1 4.)  In  the  case  under  consideration,  the 
intent  of  the  defendant  to  seize  the  prosecutor's  person  was 
not  in  question.  The  instruction  prayed  for,  and  the  in- 
struction given  nccessdrH^jpresufposes  it.  The  instruc- 
tion prayed  for  is,  "that  if  defendant  was  not  in  strikingi&is- 
tance,  when  he  made  the  blow,h<yxras  not  guilty  of  an  as- 
sault," and  the  instractiop^given  is,  that  an  offer  "  to  strike, 
at  such  a  distance  that  wy^one-cou]d  see  the  blow  would  in 
take  effect,  was  not  an  assault" — but  tBftt "  the  offer  to  strike 
would  be  an  assault,  although  the  assailant  was  not  net 
enough  to  reach,  if  the  distance  were  such  as  to  induce 
man  of  ordinary  firmness,  under  the  accompanying  circum-l 
stances,  to  believe  that  be  would  instantly  receive  a  blow,! 
unless  he  struck  in  self  defence."  "  Rushing,"  with  that  in- 
tent, upon  the  prosecutor,  and  approaching,  in  execution  of 
that  intent,  so  near  as  to  rendy  it  necessary  for  the  prosecu- 
tor's safety  to  strike  him  down,  amounts  in  law  to  an  assault 
in  the  defendant. 

Per  Curiam.  Judgment  to  be  affirmed. 
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THE  STATE  vs.  ROBERT  JONES  et  al.  Jane  1840 


The  63d  section  of  the  31st  chapter  of  the  Revised  Statutes  which  pre- 
scribes the  time  when  writs  and  other  civil  process  shall  issue  and  be 
made  retainable,  is  inapplicable  to,  and  was  not  intended  to  have  any 
operation  upon,  the  prerogative  writ  of  mandamus.  Such  a  writ  can 
only  issue  when  a  necessity  for  it  is  shewn — and  from  its  very  nature 
it  should  issue,  be  made  returnable  and  be  returned,  accordingly  as 
the  necessity  that  calls  for  it  may  require. 

No  general  rules  of  practice  in  relation  to  the  isssuing  and  return  of 
write  of  mandamus  have  yet  been  prescribed  in  this  State;  and  it  is 
therefore  in  each  case  the  province  of  the  court  by  which  the  writ  may 
be  awarded  to  fix  the  day  on  which  it  should  be  made  returnable. 

7%e  ease  set  forth  in  the  writ  of  mandamus  must  shevf  that  there  is  no 
other  specific  legal  remedy  ,because  the  court  will  not,  ordinarily  at  least, 
interfere  by  mandamus  when  there  is  another  specific  legal  remedy.— 
But  it  is  not  proper — much  less  necessary — that  the  writ  should  de* 
eiare  that  there  is  no  other  remedy  for  the  mischief  which  it  commands 
to  be  removed. 

The  writ  of  mandamus  should  be  directed  to  all  the  persons,  whose  du- 
ty it  is  to  perform  the  act  require^,  though  some  of  them  may  be  ap- 
plicants for  the  writ.  And  where  three  of  seven  commissioners  filed 
a  petition  for  a  mandamus  to  compel  the  other  four  in  concurrence  with 
them  to  perform  a  specific  duty,  and  an  alternative  mandamus  was  is- 
sued directed  to  the  four  only,  which  was  returned  with  an  admission 
of  service  by  the  three  petitioners,  and  an  expression  of  their  readi- 
ness to  perform  the  duty,  whereupon  a  peremptory  mandamus  was 
ordered;  it  was  held  that  the  order  for  the  peremptory  mandamus  was 
against  all,  and  that  the  proceedings  were  sufficient. 

When  an  alternative  mandamus  is  issued,  and  no  answer,  or  return  of 
cause,  is  made,  the  court  may  be  moved  for  an  attachment  against  the 
persons  to  whom  it  has  been  directed;  and  in  such  a  motion  the  at- 
tachment ought  to  be  refused,  unless  there  has  been  a  personal  ser- 
vice of  the  writ,  or  such  a  service  as  the  court,  by  special  order  under 
the  circumstances  of  the  case,  may  direct.  But  the  court,  instead  of 
proceeding  by  attachment  for  contempt  because  cause  is  not  shewn, 
may  direct  a  peremptory  mandamus  to  issue — simply  regarding  the  al- 
ternative mandamus  as  in  the  nature  of  a  rule  to  shew  cause  why  an 
absolute  mandamus  should  not  issue;  and  to  justify  this  course  per- 
sonal service  of  the  rule,  or  the  writ  in  nature  of  a  rule,  is  not  ne- 
cessary; but  service  by  leaving  a  copy  at  the  dwelling  house  is  suffi- 
cient, if  the  court  deem  it  reasonable;  and  of  this,  the  court  which  is- 
sues the  rule,  or  writ  in  nature  of  a  rule,  is  the  exclusive  judge,  and 
its  judgment  upon  that  matter  cannot  be  revised  upon  appeal. 

16 
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Jane  1840     The  dispute  respecting  the  seat  of  justice  of  the  county  of 

The  State  Henderson,  which  was  before  the  Supreme  Court  at  the  last 

v       term,  (See  State  vs.  King  et  ah  4  Dev.  <fc  Bat.  521,)  was  in 

et  a?.  l^*s  case  aSa*n  presented  for  consideration.  After  dismission 
of  the  Mandamus,  which  had  been  directed  to  the  commis- 
sioners appointed  by  the  County  Court  to  lay  off  end  sell  the 
lots  in  the  town  supposed  to  have  been  established,  a  petition 
was  filed  in  the  Superior  Court  of  Buncombe,  on  the  last  cir- 
cuit, before,  his  honor  Judge  Hall,  by  Benjamin  Wilson, 
Epaphroditus  Hightower,  and  John  Clayton,  three  of  the 
seven  commissioners  authorised  and  directed  by  the  act  of 
Assembly,  to  procure,  by  purchase  or  donation,  a  proper  tract 
of  land  for  the  county  town,  setting  forth  that  the  commis- 
sioners, whose  duty  it  was  to  determine  the  site  for  the  town, 
had  fixed  it  on  Shaw's  Creek,  near  Hugh  Johnston's  house; 
that  the  petitioners  were  anxious  to  proceed  to  the  perform- 
ance of  the  duty  enjoined  by  the  law  on  the  commissioners 
of  the  second  part,  the  procuring,  by  purchase  or  donation, 
for  the  use  of  the  "county,  of  a4ract  of  land  at  the  determined 
site;  but  that  Robert  Jones,  Asa  Edney,  John  Miller,  and 
Richard  Alleu,  the  other  four  of  these  commissioners,  with- 
out whose  co-operation  the  petitioners  could  not  act,  utterly 
refused  to  join  with  the  petitioners  in  the  performance  of  this 
duty;  and  praying  that  a  Mandamus  might  be  directed  to 
the  commissioners  of  the  second  part,  commanding  them  to 
perform  the  duty  required  by  the  said  act;  and  that  the  said 
Robert  Jones,  Asa  Edney,  John  Miller,  and  Richard  Allen, 
might  be  required,  in  connection  with  the  petitioners,  the 
commissioners  of  the  second  part,  forthwith  to  proceed  to 
purchase  or  receive,  by  donation,  and  take  the  deed  for  said 
land,  as  by  the  act  is  directed.  Upon  this  petition,  verified 
by  affidavit,  an  order  was  made  on  Tuesday,  the  2nd  day  of 
the  term,  that  notice  should  issue  "  to  the  defendants,  Jones 
and  others,"  returnable  on  Saturday  next,  to  shew  cause  why 
a  Mandamus  should  not  issue  against  them,  compelling 
them  to  perform  the  duties  in  said  petition  mentioned.  A 
notice  of  this  order  thereupon  issued,  addressed  to  all  the 
commissioners,  returnable  as  aforesaid.  The  petitioners  ap- 
peared and  acknowledged  service  of  the  notice;  and  the  sher- 
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iff  made  return  that  he  had  executed  the  same,  by  leaving  a  June  1840 
copy  thereof  at  the  dwelling  houses  of  John  Miller,  Robert  The  Stat6 
Jones,  and  Richard  Allen,  and  by  delivering  a  copy  to  Asa  ▼ 
Edney.  It  appears,  that  on  the  return  day  of  the  rule  or  no-  e°nJ* 
tice,  an  objection  was  made,  but  the  record  (foes  not  shew  by 
whom,  that  personal  service  of  the  rule  or  notice  ought  to 
have  been  given.  No  cause  was  shewn  against  the  manda. 
mux  prayed  for;  and  the  Court  thereupon  ordered  that  an 
alternative  mandamus  should  issue,  returnable  on  the  Sat- 
urday following,  the  last  day  of  the  term.  A  writ  thereupon 
issued,  addressed  to  Edney,  Allen,  Miller  and  Jones,  reciting 
the  substance  of  the  acts  of  Assembly,  in  relation  to  the  seat 
of  justice  of  the  county  of  Henderson;  the  doings  ot  the  com- 
missioners of  the  first  part,  determining  the  she  of  it;  the  du- 
ty of  the  seven  commissioners,  all  of  whom  were  named,  to 
procure,  by  donation  or  purchase,  a  proper  tract  of  land  there* 
for;  the  allegation  of  three  of  the  commissioners  that  they 
had  always  been  willing  to  discharge  this  duty,  and  had  re* 
quested  the  other  four  to  join  with  thorn  in  so  doing,  and  that 
these  had  refused  to  comply  with  said  request;  and  command- 
ing the  said  Edney,  Allen,  Jones  and  Miller,  to  join  with 
Wilson,  Hightower  and  Clayton,  in  the  performance  of  the 
duty  enjoined  by  the  act — or  signify  cause  to  the  contrary 
thereof.  The  sheriff  returned  this  writ,  with  an  indorsation 
that  he  had  "  executed"  the  same,  "  by  tacking  a  copy  of  it 
on  the  door  of  John  Miller's  house,  by  leaving  a  copy  at  Asa 
Edney's  dwelling  house,  Robert  Jones's  dwelling  house,  and 
the  dwelling  house  of  Richard  Allen;1'  and  John  Clayton, 
Benjamin  Wilson  and  E.  Hightov/er  endorsed  thereon  "  that 
they  admit  service  of  the  alternative  mandamus,  and  answer 
that  they  are  willing  to  proceed  without  further  notice."  No 
answer  to  the  alternative  mandamus  was  made,  nor  cause 
shewn  against  the  peremptory  mandamus,  by  any  of  the 
commissioners;  but  Miller,  one  of  them,  appeared  in  Court, 
and  took  several  exceptions,  and  made  sundry  objections  to 
the  proceedings,  which  appear  of  record.  He  moved  to  su- 
persede the  mandamus  which  had  issued,  because  it  should 
have  been  issued  ten  days  before  the  return  day — or  because 
there  should  have  been  at  least  eight  (instead  of  seven)  days 
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June  1840  between  the  teste  and  the  return  of  the  writ — because  the 
The  State  wr**  ^id  not  state  enough  to  support  it;  for  "  it  omitted  to  set 
▼  forth  that  there  was  no  other  remedy  but  this  writ" — and  for 
et  "af  *kat  it  was  directed  improperly  to  lour  of  the  commissioners, 
when  it  ought  to  have  been  directed  to  the  whole  seven.  It 
was  also  insisted,  by  the  defendant,  Miller,  that  the  writ 
ought  to  have  been  served  on  the  other  three,  before  there 
could  be  any  final  action  thereon;  that  it  ought  to  have  been 
delivered  to  them  personally;  that  leaving  a  copy  at  their 
houses  of  a  writ  returnable  in  so  short  a  time,  was  not  a  suf- 
ficient notice,  as  there  was  no  reason  to  believe  that  Allen  had 
been  in  the  State  from  the  day  the  first  notice  issued  until  the 
return  day  of  the  writ,  nor  any  evidence  to  shew  that  the  de- 
fendants had  gone  out  of  the  way  to  avoid  service,  or  had 
been  in  the  county  from  the  issuing  of  the  writ  until  its  re- 
turn; that  there  ought,  at  least,  to  have  been  an  affidavit  of 
service,  to  justify  any  action  of  the  Court  upon  the  writ;  and 
that,  in  fact,  the  writ  had  not  been  served.  The  Court  over- 
ruled these  exceptions,  and  adjudged  that  sufficient  notice 
had  been  given  of  the  writ.  A  peremptory  mandamus  was 
awarded;  and,  from  this,  the  record  states  that  the  defendants 
appealed  to  the  Supreme  Court. 

Battle  for  the  defendants. 

The  Attorney  General  for  the  State. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  All  the  exceptions  and  objections  taken  below 
to  the  alternative  mandamus,  have  been  urged  here  in  the 
argument  for  the  defendants.  In  support  of  the  objection 
that  the  writ  is  illegal,  and  ought  to  be  quashed,  because  it 
did  not  issue  at  least  ten  days  before  the  day  on  which  it  was 
made  returnable,  the  counsel  for  the  defendants  relies  on  the 
63rd  section  of  the  act  "  concerning  Courts  of  Justice,  Prac- 
tice, Pleas  and  Process,"  1  Rev.  Stat.  ch.  31.  By  this  it  is 
enacted,  that  all  writs  and  other  civil  process,  (except  subpoe- 
nas returnable  immediately,)  shall  be  returned  the  first  day 
of  the  term  to  which  they  may  be  returnable,  and  be  execu- 
ted at  least  ten  days  before  the  beginning  of  the  term,  wheu 
returnable  to  a  Superior  Court,  or  five  days,  when  returnable 
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to  a  County  Court — and  it  is  further  enacted,  that  if  any  or-  *«•  18*0 
iginal  or  mesne  process  shall  be  taken  out  within  the  time  a-The  Slate 
bove  specified,  before  the  beginning  of  ihe  term  of  a  Court,  it  ▼ 
shall  be  made  returnable  to  the  term  next  thereafter.  All  ^°D" 
process  made  returnable  at  any  other  term,  or  executed  at  any 
other  time,  or  in  any  other  manner,  than  is  thus  prescribed 
is  to  be  adjudged  void  on  the  plea  of  the  defendant  The 
writ  before  us  does  not  fall  within  the  letter  of  this  section. 
It  was  taken  out — or  rather  issued  during  term  time,  and  not 
before  the  beginning  of  the  term.  But  it  is  manifest,  we 
think,  that  the  provisions  of  this  section  are  inapplicable  to, 
and  were  not  intended  to  have  any  operation  upon,  the  pre- 
rogative  writ  of  mandamus.  Their  operation  is  confined  to 
writ3  and  process  used  to  commence,  or  in  the  course  of  pros- 
ecution of,  ordinary  actions  for  the  assertion  of  private  rights 
or  the  redress  of  private  wrongs,  "  taken  out"  by  the  parties 
from  the  officers  of  the  Court,  without  any  special  order  of 
the  Court.  The  mandamus  is  an  extraordinary  remedy — 
never  issuing  but  by  the  express  order  of  the  Court,  whoso 
high  prerogative  it  is,  when  no  other  adequate  remedy  can  be 
found,  and  there  would  otherwise  be  a  failure  of  justice,  or 
defect  of  police,  thereby  to  compel  inferior  courts,  corpora- 
tions or  persons,  to  perform  some  specific  and  known  duty. 
Such  a  writ  can  only  issue  when  a  necessity  for  it  is  shewn 
— and  from  its  very  nature  it  should  issue,  be  made  returna- 
ble, and  be  returned,  accordingly  as  the  necessity  that  calls 
for  it  may  require. 

In  England  these  writs  are  not  infrequent;  and  with  a 
view  to  uniformity  of  practice,  the  courts  there  have  laid 
down  some  general  rules.  Amongst  these  we  find  it  stated 
in  an  anonymous  case,  2  Salk.  Rep.  434,  that  the  court  on 
the  first  day  of  that  term  made  a  rule,  that  if  the  corpora- 
tion to  which  a  mandamus  was  sent  was  more  than  forty 
miles  from  London,  there  should  be  fifteen — or,  as  the  rule 
is  more  accurately  recited  in  Rex  vs.  Dover,  2  Stra.  Rep. 
407,  fourteen — days  between  the  teste  and  return  of  the  first 
writ;  but  if  but  forty  miles  or  under,  eight  days  only.  Whe- 
ther this  rule  has  been  applied  to  any  other  cases  than  those 
involving  disputes  about  corporate  offices,  franchises  and  du- 


134  IN  THE  SUPREME  COURT 

Jane  1840  ties,  it  is  unnecessary  to  enquire,  as  it  cannot  for  a  moment 
The  State  ^  d°uWed  but  that  on  a  proper  case  shewn  the  court  would 
▼       make  a  special  order  for  the  return  of  any  mandamus 
ei  0?    which  i*  might  command  to  be  issued.    With  us  the  man- 
damus is  scarcely  known  in  practice.    Until  this  controver- 
sy, our  books  of  reports  furnish  us  but  with  two  instances  in 
which  such  a  writ  has  been  awarded.    Delacy  vs.  Neuse 
River  Navigation  Co.  2  Hawks  Rep.  274 — State  on  the  re- 
lation of  Dickens  vs.  Justices  of  Person,  4  Dev.  Rep.  406. 
No  general  rules  of  practice  have  yet  been  prescribed  in  re- 
lation to  them;  and  therefore  in  each  case  it  is  the  province 
of  the  court  by  which  the  writ  may  be  awarded  to  fix  the 
day  on  which  it  should  be  made  returnable. 

Nor  is  it  proper — much  less  necessary— that  the  writ 
should  declare  that  there  is  no  other  remedy  for  the  mischief 
which  it  Commands  to  be  removed.  The  court  indeed  will 
not,  ordinarily  at  least,  interfere  by  mandamus  when  there 
is  another  specific  legal  remedy — and  it  is  therefore  a  good 
cause  for  quashing  a  mandamus  that  Me  case  set  forth  in  it 
does  not  call  for  this  extraordinary  interposition.  Thus  in 
the  case  of  the  King  vs.  Margate  Pier  Company^  3  Barn. 
&  Aid.  220,  (5  Eng.  Com.  Law  Rep.  266)  a  writ  of  manda- 
mus to  a  corporation  commanding  them  to  pay  a  poor's  rate 
was  quashed,  because  it  did  not  state  that  the  corporation  had 
no  effects  upon  which  a  distress  could  be  levied.  The  rem- 
edy by  distress  was  the  regular,  ordinary,  and  in  general,  ad- 
equate remedy;  and  if  there  existed  any  fact  which  rendered 
the  use  of  it  impracticable  or  insufficient,  and  therefore  war- 
ranted a  resort  to  the  extraordinary  remedy  of  mandamus, 
that  fact  should  be  averred  in  the  writ  distinctly,  so  as  to  put 
it  in  the  power  of  the  defendants  to  traverse  such  fact  in  their 
answer.  Upon  examining  the  precedents,  it  will  be  found 
that  writs  of  mandamus  contain  no  recital  that  another  rem- 
edy is  not  to  be  had,  but  only  the  desire  "that  due  and  spee- 
dy justice  should  be  done  in  that  behalf."  6  Wentw.  Plead. 
305  to  356.  Indeed,  if  the  case  set  forth  in  the  writ  be  one 
in  which  there  is  no  other  specific  remedy — cui  bono  is  this 
conclusion  of  law  to  be  stated?  Do  not  the  court  know  it? 
All  that  is  wanted  to  warrant  and  demand  their  interposition 
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is  a  verified  statement  of  the  necessary  facts.    It  is  their  du-JoDe  184° 
ty  to  know  the  law  arising  on  the  facts.  The  State 

The  objection  that  the  writ  should  have  been  directed  to  ,  v 
all  the  commissioners,  whose  duty  it  was  to  perform  the  act  Qt  aj# 
required,  has  been  strongly  pressed  upon  us;  and,  to  show 
that  such  is  the  regular  course  of  proceeding,  a  case  has  been 
quoted  from  2  Chitty's  Reports,  254,  where,  on  an  applica- 
tion for  a  mandamus  against  one  of  the  churchwardens  of  a 
parish,  to  concur  in  a  rate  with  the  overseers,  it  was  said,  by 
the  Court,  "  you  must  take  the  mandamus  against  the  whole 
of  the  parish  officers,  against  yourselves  as  well  as  the  other 
overseer — it  has  often  been  so  done."  We  admit  fully  the 
correctness  of  the  doctrine  contended  for  by  the  defendants, 
and  yet  hold  that  their  objection  is  not  sustained.  The  writ 
might  indeed  have  been  more  formally  directed  to  each  and 
every  of  the  seven  commissioners,  but  upon  this  record  it 
must  be  held  that  it  was  so  directed.  The  mandamus  pray- 
ed for  in  the  petition  is  a  mandamus  directed  to  all.  The 
petitioners,  three  of  the  commissioners,  admit  service  of  the 
mandamus,  and  declare  that  they  are  ready  to  act.  A,  writ 
is  then  addressed  to  the  other  four  only,  because  their  col- 
leagues have  accepted  service,  and  the  act  which  the  four  are 
ordered  to  do,  or  shew  cause  to  the  contrary  thereof,  is  an 
act  in  company  with  their  colleagues,  and  in  which  their 
colleagues  are  by  virtue  of  their  express  assent  of  record 
bound  to  join  under  the  penalty  of  a  contempt.  The  three 
petitioning  commissioners  who  acknowledge  service  of  the 
alternative  mandamus  declare  that  they  have  no  cause  to 
shew  wherefore  the  act  ordered  should  not  be  done.  And  if 
the  others,  to  whom  an  opportunity  is  thus  afforded  of  shew- 
ing cause,  offer  none,  then  all  having  been  directed  to  do  the 
act,  or  signify  wherefore  they  do  not,  the  peremptory  manda- 
mus properly  issues  against  all  as  prayed  for. 

The  remaining  exceptions  and  objections  present  the  en- 
quiry, whether  there  was  error  in  the  Court  below  adjudging 
that  service  had  been  made  of  the  mandamus  upon  Edney, 
Jones  and  Allen?  It  is  one  of  the  first  principles  of  natural 
justice,  one  which  seldom  is,  and  never  ought  to  be,  lost  sight 
of  in  municipal  law,  that  no  man  should  be  condemned  un- 


136  IN  THE  SUPREME  COURT 

Jane  1940  heard;  and  in  furtherance  of  this  principle,  process,  or  notice 
The  State  *n  ^e  nature  of  process,  almost  invariably  issues,  to  summon, 
▼  warn,  or  compel  a  party  to  appear  in  Court,  and  hear  the 
et  al.  cotnP'&int  against  him,  or  shew  cause,  if  any  he  has,  against 
that  complaint,  before  any  adjudication  is  made.  In  gene- 
ral, the  form  of  this  process  or  notice,  as  well  as  the  manner 
of  its  service,  is  positively  prescribed  by  law;  but,  in  many 
cases,  these  must  necessarily  be  left  to  the  sound  sense  and 
discretion  of  the  Courts  of  Justice— bound,  as  they  must  al- 
ways feel  themselves  to  be,  to  keep  6teadily  in  view  the  great 
principle  above  stated.  As  to  the  manner  of  serving  notices 
of  the  nature  of  that  before  us,  we  have  nothing  more  expli- 
cit in  our  legislation  than  is  to  be  found  m  the  act  "  concern- 
ing Courts  of  Justice,"  1  Rev.  Stat.  ch.  31,  sec.  126,  127. 
These  make  it  the  duty  of  the  sheriff  to  serve  all  notices 
which  are  required  to  be  given,  in  the  course  of  any  cause, 
motion  or  proceeding,  either  at  law  or  in  equity,  "by  deliv- 
ering a  true  copy  of  the  same  to  the  person  to  whom  it  shall 
be  directed,  (if  to  be  found  in  his  county  J  or  by  leaving  a 
copy  thereof  at  the  usual  place  of  abode  of  such  person,  if  in 
bis  county;"  and  make  the  sheriff's  return  evidence  of  ser- 
vice, in  the  manner  and  at  the  time  stated  in  such  return. 
This  act  removes  the  difficulty  started  because  of  the  want  of 
an  affidavit  of  service;  but  it  leaves  open  the  question,  when 
is  personal  service  necessary;  and  when  will  a  service,  by 
leaving  a  copy  at  the  dwelling  house,  be  sufficient?  For  the 
determination  of  this  question,  where  the  law  is  silent,  it 
seems  to  us  the  true  criterion  in  general  is — for  what  object  is 
the  service  of  process  intended  or  insisted  upon?  Is  the  ser- 
vice of  the  notice  or  process  intended  to  bring  the  party  into 
contempt,  by  founding  thereon  a  motion  against  him  for  at- 
tachment? If  it  be,  the  service  must  be  personal,  if  possible; 
but  if  personal  service  be  not  possible,  and  there  is  probable 
cause  to  suspect  that  the  party  keeps  out  of  the  way  to  avoid 
it,  the  Court  may  make  an  order  that  leaving  notice  at  the 
dwelling;  house  shall  be  sufficient.  If,  however  the  service 
is  not  to  be  made  the  groundwork  of  a  proceeding  to  punish, 
but  is  relied  on  merely  to  assure  the  Court  that  a  fair  oppor- 
tunity has  been  afforded  for  objecting  against  a  rule  or  pro- 
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ceeding,  prima  facie  just,  there  personal  service  is  Dot  ne-  Joue  1840 
cessary,  and  the  other  species  of  service,  if  the  court  deem  The  State 
it  reasonable,  is  in  law  sufficient.  See  1  Tidd's  Prac.  2nd  ▼ 
Am.  from  8th  Lon.  Ed.  505—  Weston  vs.  Falkner,  2  Price  *°n*jS 
Rep.  2 — same  4 — King  vs.  Smilhers,  3  Term  Rep.  351 — 
King  vs.  Edgrean,  ibid,  352.  When  no  answer  or  return 
of  cause  is  made  to  an  alternative  mandamus,  the  Court  may 
be  moved  for  an  attachment  against  the  persons  to  whom  it 
has  been  directed.  And,  in  such  a  motion,  we  think  the  at- 
tachment ought  to  be  refused,  unless  there  has  been  a  per- 
sonal service  of  the  writ,  or  such  a  service  as  the  Court,  by 
special  order,  under  the  circumstances  of  the  case,  may  di- 
rect. But  the  Court,  instead  of  proceeding  by  attachment  for 
contempt,  because  cause  is  not  shewn,  may  direct  a  peremp- 
tory mandamus  to  issue — simply  regarding  the  alternative 
mandamus  as  in  the  nature  of  a  rule  to  shew  cause  why  an 
absolute  mandamus  should  not  issue.  See  People  on  rela- 
tion of  Temper  vs.  Judges  of  Ulster^  1  John.  Rep,  64. 
And,  to  justify  this  course,  personal  service  of  the  rule,  or  the 
writ  in  nature  of  a  rule,  is  not  necessary,  for  the  award  of  the 
peremptory  mandamus  operates,  not  in  the  nature  of  pun- 
ishment, but  as  a  command  to  execute  an  ascertained  duty. 

Having  arrived  at  this  conclusion,  we  think  it  necessarily 
follows,  that  it  was  within  the  exclusive  province  of  the 
Court  below  to  determine  whether  the  actual  service  was  a 
reasonable  service  or  not.  It  is  not  for  as,  therefore,  to  re- 
vise the  judgment  which  the  Court  formed  upon  that  subject. 
It  may  be  permitted  for  us,  however,  to  say,  that  his  Honor 
was  called  upon,  by  the  plainest  and  strongest  considerations 
of  duty,  not  to  lend  a  favorable  ear  to  any  objections  on  this 
score,  which  were  not  of  a  very  substantial  kind.  It  is  not 
to  be  concealed  that  the  dispute  in  this  case — as  well  as  the 
dispute  in  the  case  before  us  at  the  last  term — is,  in  truth,  a 
contest  between  two  parties,  which  have  distracted  the  coun- 
ty of  Henderson,  upon  the  question  where  the  county  town 
shall  be  fixed,  and  the  public  buildings  erected.  Public  or- 
der— the  dignity  of  the  laws — the  decorous  administration  of 
justice — demand  that  this  controversy  should  be  settled  as 
speedily  as  the  right  of  the  matter  can  be  ascertained,  and 
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judicial  forms  will  permit  In  truth,  that  right  had  been  as- 
Jone,1840  certained — deliberately  ascertained — in  the  case  otKing  and 
The  State  others,  where  the  merits  of  the  controversy  were  passed  up- 
T  on  in  the  Superior  Court,  and  afterwards  re-asserted  in  this 
at  al.  Court  upon  appeal.  It  could  not  be  doubted  but  that  this  de- 
cision was  quickly  and  generally  promulgated  throughout 
the  county  of  Henderson;  and  that  the  party  which  had  fail- 
ed upon  the  merits,  well  knew  that  if  they  continued  further 
resistance,  the  adverse  party  would  unquestionably  move  for 
the  precise  remedy  now  sought  for.  When,  therefore,  upon 
this  motion  being  made,  it  was  seen  that  but  one  of  the  recu- 
sant commissioners  could  be  found,  on  whom  to  serve  notice 
of  the  motion — that  when  he  appeared  in  Court,  instead  of 
shewing  cause  against  the  writ  moved  for,  he  interposed  for- 
mal objections  only  for  the  purpose  of  delay— that  when  the 
writ  did  issue,  none  of  these  commissioners  could  be  found, 
and  he  who  had  before  appeared,  gave  way  to  another,  who, 
instead  of  putting  in  any  answer  to  the  writ,  sought,  by  eve- 
ry astute  exception  and  technical  objection,  to  embarrass  and 
protract  the  proceedings — that  no  affidavit  was  offered  shew- 
ing why  further  delay  was  necessary  for  any  purpose  of  in- 
dividual or  public  right;  nor  accounting  for  the  sudden  dis- 
appearance from  home  of  all  the  resisting  commissioners;  nor 
furnishing  any  reason  for  the  Court  to  doubt  that  in  truth 
every  one  of  them  was  fully  aware  of  the  proceeding,  and 
that  all  were  concurring  in  the  opposition  ostensibly  conduct- 
ed by  one  only  of  their  body — under  these  circumstances, 
whatever  form  of  notice  the  law  would  permit  to  answer  for 
the  purpose  of  administering  justice,  the  minister  ol  the  law 
was  justified  in  holding  to  be  sufficient  notice. 
The  judgment  of  the  Superior  Court  is  to  be  affirmed. 

Per  Curiam.  Judgment  to  be  affirmed. 
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ANDREW  FALLS  et  al.  «t.  ABNER  MoAFFEE  et  a).         

Where  the  condition  of  an  injunction  bond  is,  that  the  complainants 
"shaJl  well  and  truly  indemnify  the  obligees  for  all  damages  they  may 
nutain  by  wrongfully  suing  ont  the  injunction,"  it  will  not  be  necessa- 
ry for  the  obligees,*  upon  a  dissolution  of  the  injunction,  to  bring  an 
action  on  the  case  to  ascertain  the  damages  sustained  by  them  before 
suing  upon  the  bond. 

In  a  suit  at  law,  upon  an  injunction  bond,  it  is  not  necessary  for  the  ob- 
ligee to  state  in  his  declaration,  or  prore  upon  the  trial,  an  order  of  the 
Court  of  Equity  allowing  the  withdrawal  of  the  bond,  sod  permitting 
a  suit  to  be  brought  upon  it. 

This  was  an  action  of  debt,  upon  a  bond  given  by  the 
present  defendants,  upon  obtaining  an  injunction  in  Equity. 
The  condition  was,  that  the  complainants  should  "  well  and 
truly  indemnify'9  the  defendants  in  equity  "  for  all  damages 
they  might  sustain,  by  reason  of  the  wrongful  suing  out  said 
injunction." 

Upon  the  trial,  at  Lincoln,  on  the  last  circuit,  before  his 
honor  Judge  Settle,  it  appeared  that  the  injunction  had 
been  dissolved;  but  it  was  objected,  by  the  defendants,  that 
the  pi aiu tiffs  could  not  recover,  without  shewing  an  order  of 
the  Court  of  Equity,  allowing  the  withdrawal  of  the  bond 
from  that  Court,  and  permitting  a  suit  to  be  brought  upon  it. 
Secondly,  that  an  action  of  debt  would  not  lie  against  the 
principals  in  the  injunction  bond,  until  the  damages  sustain- 
ed by  reason  of  suitig  out  the  injunction  had  been  ascertain- 
ed in  an  action  on  the  case.  The  Court  intimated  an  opin- 
ion against  the  plaintiffs  upon  both  points;  in  submission  to 
which  they  suffered  a  nonsuit  and  appealed. 

Badger  for  the  plaintiffs. 

W.  JT.  Alexander  for  the  defendants. 

Ruffin,  Chief  Justice.  The  Court  entertains  an  opinion 
different  from  that  of  his  Honor,  upon  both  of  the  points 
made  at  the  trial. 

There  was  no  necessity  for  another  action  to  ascertain  the 
plaintiffs'  damages,  before  bringing  debt  on  the  bond,  as  the 
words  of  the  condition  are,  if  the  obligors  "  shall  well  and 
truly  indemnify"  the  obligees  "  for  all  damages  they  may  sus- 
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Jane  1840 tain  by  wrongfully  suing  out  said  injunction."    The  lan- 

Fau7etaT.?uaae  of  the  contract^  therefore,  plainly  authorises  this  action 

▼       in  the  first  instance.     This  case  is  not  like  that  of  Davis  vs. 

MeUL6e   Gutty,  2  Dev.  &  Bat.  Rep.  360,  in  which  the  condition  of 

-the  bond  was  for  the  payment  of4'  such  damages  as  shall  be 

li)avi?**  °f recovere(ln  °f  the  complainants  in  equity.     The  decision 
Gm%,2     turned  on  the  word  "recovered"  as  contrasted  with  "sas- 

Dev  feci 

u«u  Hep.    tained,"  as  is  stated  in  the  very  beginning  ot  the  opinion. 
^hgJ,8tlll"-The  present  case,  therefore,  falls  within  the  distinction  there 
trom  this,    expressed,  according  to  which,  this  action  will  well  lie  to  re- 
cover such  damages,  if  any,  as  the  obligees  may  be  able  to 
shew  thefy  did  sustain. 

As  to  the  other  point,  it  is  clear  that  is  between  the  obli- 
gees and  the  Court  of  Equity;  and  that  the  Court  of  Law  can 
take  no  notice  of  the  means  by  which  the  obligees  obtained 
possession  of  the  bond.  It  is  the  ordinary  case  of  an  action 
of  debt  on  a  bond  with  collateral  condition,  by  the  obligees 
against  the  obligors;  and  the  declaration  need  contain  no  a- 
vermenC  of  leave  to  bring  the  action  being  given  by  the  Court 
of  Equity;  and,  consequently,  it  need  not  be  proved.  The 
declaration  must,  no  doubt,  state  such  proceedings  in  the  suit 
in  Equity  as  put  an  end  to  the  injunction  and  no  longer  left 
it  in  force;  but  it  need  not  set  out  an  order  to  deliver  the  bond 
to  the  obligees.  It  is  sufficient  for  the  Court  of  Law,  that 
the  plaintiff  there  has  the  bond,  of  which  he  makes  profert. 
Judgment  reversed  and  venire  de  novo* 

Per  Curiam.  Ju  Jgment  reversed. 
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THOMAS  McNEELY  w.  ARCHIBALD  G.  CARTER.  June  1840 

"W  here  a  contract  was  made  for  the  sale  of  a  lot  of  cotton,  in  which  it 
was  agreed  as  follows:  "The  price  to  be  fixed  on  in  the  following 
manner — The  seller  is  to  select  either  Fayetteville,  Cheraw,  or  Cam- 
den, and  to  name  a  time,  and  the  prices  are  to  be  regulated  by  the 
prices  at  the  named  market,  and  time — the  price  to  be  the  same  as 
good  crops  of  cotton  sell  for  at  the  time.  The  price  to  be  fixed  up- 
on by  the  1st  of  June  next:*'  //  was  held  that  by  a  just  construction 
of  the  contract  the  seller  was  to  name  beforehand  a  market  and  a  day 
by  which  the  price  was  to  be  regulated,  and  that  he  could  not,  on  the 
last  day  allowed  him,  name  a  market  and  a  preceding  day  for  that 
purpose. 

This  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived for,  amount  overpaid  in  the  purchase  of  a  lot  of  cot- 
ton. The  defendant  pleaded  the  general  issue,  and  the  on- 
ly question  in  the  case  arose  upon  the  construction  of  the  fol- 
lowing agreement,  to  wit: 

"A.  G.  Carter  agrees  to  sell  his  crop  of  cotton  to  Thomas 
McNeely,  and  to  deliver  the  same  picked  and  unpacked  at 
McNeely's  factory;  and  McNeely  agrees  to  pay  Carter  one 
thousand  dollars  down,  and  the  balance  iu  three,  six  and 
nine  months,  equal  payments,  with  interest  from  the  time  the  * 

cotton  shall  be  delivered.  The  price.of  the  cotton  to  be  fix-  • 
ed  on  in  the  following  manner:  said  Carter  is  to  select  either 
Fayetteville,  Cheraw  or  Camden,  and  to  name  a  time;  and 
the  prices  are  to  be  regulated  by  the  prices  at  the  named  mar- 
ket and  time.  The  price  to  he  the  same  as  good  crops  of 
cotton  sell  for  at  the  time — and  fifty  cents  to  be  deducted  for 
hauling  per  hundred  pounds  in  all  cases.  The  price  to  be 
fixed  upon  by  the  1st  June  next.    This  25th  January,  1837. 

(Signed)        THOMAS  McNEELY, 

A.  G.  CARTER." 

It  appeared  upon  the  trial  at  Davie,  on  the  last -circuit,  be- 
fore his  Honor  Judge  Sisttlf,  that  a  part  of  the  cotton  was 
delivered  on  the  day  the  agreement  was  made,  and  one  thou- 
sand dollars  was  then  paid;  and  the  balance  of  the  cotton 
was  delivered  between  that  time  and  the  26th  of  April  fol- 
lowing: That  on  the  31st  of  May  ensuing  the  defendant  no- 
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Jane  I840tified  the  plaintiff  that  he  selected  Camden  as  the  place,  and 
McNeel?  ^e  31st  day  of  January  preceding  as  the  time,  by  which  the 
▼       price  of  the  cotton  should  be  regulated.    The  plaintiff  con- 
r*    tended,  that  according  to  the  true  construction  of  the  agree- 
ment, the  defendant  had  no  right,  on  the  31st  of  May,  to  go 
back  to  the  31st  day  of  January  preceding,  as  the  day  that 
should  regulate  the  price  of  the  cotton. 

His  Honor  instructed  the  jury  "  that  the  defendant  had  a 
right  to  go  back  to  any  day  after  the  contract  was  entered  in- 
to, and  claim  the  price  for  which  cotton  was  selling  in  Cam- 
den on  that  day."  The  jury  returned  a  verdict  for  the  de- 
fendant, and  the.  plaintiff  appealed. 

Badger  for  the  plaintiff. 

Gaston,  Judge.  It  must  be  admitted  that  the  contract  to 
be  expounded  has  not  been  expressed  in  very  perspicuous 
language,  nor  can  we  be  sure  that  any  exposition  which  may 
be  given  of  it  will  be  free  from  error.  But  in  our  judgment, 
the  meaning  assigned  to  it  in  the  court  below  is  not  the  cor- 
rect one.  • 

According  to  that  interpretation,  the  contract  substantially 
is  to  allow  the  highest  price  which  cotton  may  bear  at  either 
*  of  the  three  named  markets  on  any  day  between  the  execu- 
tion of  the  contract  and  the  first  of  June  therealter.  Now 
an  obvious — and  very  strong — objection  to  this  interpretation 
is,  that  had  the  parties  so  meant,  nothing  was  easier  or  more 
natural  than  to  have  said  so.  It  can  scarcely  be  conceived  , 
that  if  this  had  been  the  object  of  the  bargain,  so  rounda- 
bout a  mode  ot  declaring  their  meaning,  or  of  providing  for 
the  execution  of  it,  would  have  been  resorted  to. 

The  next  objection  to  this  interpretation  is,  that  it  makes 
the  bargain  unequal,  which,  in  the  absence  of  plain  stipula- 
tions to  that  purpose,  it  will  not  be  presumed  to  be.  If  the 
defendant,  in  selecting  a  day  and  a  market  for  fixing  the 
price  of  the  cotton  can  act  retrospectively,  he  must  gain,  and 
the  plaintiff  must  lose,  by  the  selection.  Of  course  he  will 
name  the  day  and  the  place  when  and  where  the  price  was 
highest. 

Finally;  we  think  this  advantage  on  the  part  of  the  de- 
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fendant  cannot  fairly  be  inferred  from  the  language  of  the  Jane  1840 
instrument  All  is  fixed  by  the  contract  at  the  time  of  its 
execution,  except  the  price;  and  the  language  used  in  regard 
to  this,  seems  altogether  prospective  in  its  character.  "  The 
price  to  be  fixed  in  the  following  manner."  "  The  said  Car. 
ter  is  to  select  either  Fayetteville,  Cheraw  or  Camden,  and 
to  name  a  time,  and  the  prices  are  to  be  regulated  by  the 
prices  at  the  named  market  and  time."  "  The  price  to  be 
the  same  as  good  crops  of  cotton  sell  for  at  the  time."  The 
just  inference  from  this  seems  to  be,  that  Mr.  Carter  was  to 
name  beforehand  a  market  and  a  day  by  which  the  price  was 
to  be  regulated. 

Entertaining  this  opinion,  we  hold  that  the  jury  was  mis- 
directed, and  that  there  ought  to  be  a  new  trial.  The  judg- 
ment therefore  must  be  reversed,  and  a  venire  de  novo  a- 
warded. 

Per  Curiam.  Judgment  reversed. 


JOHN  HARDIN  w.  JOHN  BORDERS  et  al. 

Before  an  action  can  be  sustained  for  a  malicious  prosecution  or  arrest,  it 
must  appear  that  the  prosecution  was  legally  determined;  and  if  there 
be  no  evidence  of  the  fact,  it  is  not  error  in  the  Court  to  refuse  to  leave 
it  to  the  jury  to  find  whether  or  not  the  prosecution  was  determined. 

This  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion, tried  at  Rutherford,  on  the  last  circuit,  before  his  honor 
Judge  Hall. 

It  appeared,  upon  the  trial,  that  the  plaintiff  was  arrested 
and  taken  before  two  justices  of  the  peace,  under  a  State's 
Warrant,  which  charged  him  with  feloniously  stealing  a  ne- 
gro man  named  John,  the  property  of  the  prosecutor;  that 
the  two  justices  heard  the  case,  and  adjudged  the  plaintiff 
to  be  guilty  of  the  charge — issued  a  mittimus,  and  placed 
him  in  the  custody  of  the  officer  to  be  carried  to  jail;  that  the 
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June  1840  plaintiff  then  broke  custody,  and  it  did  not  appear  that  be  had 

j    Hardin  ever  ^een  kgal'y  discharged  from  the  prosecution  for  the  said 

▼       felony,  by  the  magistrates  or  by  proclamation  in  open  court, 

'  et°ai.erB°r  by  t'ie  verdict  of  a  jury  and  order  of  court,  although  the 
papers  in  the  cause  were  all  returned  to  court.  His  Honor 
being  of  opinion  that  the  plaintiff  had  failed  to  shew  a  legal 
discharge  from  the  prosecution  for  the  ielony,  he  was  non- 
suited; and  afterwards  moved  to  set  aside  the  nonsuit,  and  to 
have  a  new  trial  granted,  upon  the  ground  that  the  court  had 
erred  in  the  matter  of  law,  and  that  if  ought  to  have  been  left 
to  the  jury  to  decide  whether  the  plaintiff  had  been  discharg- 
ed by  the  magistrates  or  not.  This  motion  was  overruled, 
and  the  plaintiff  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  There  was  no  evidence  in  the  case  to  be  left  to 
the  jury  that  the  justices  had  discharged  the  plaintiff;  but  the 
evidence  was  directly  the  other  way,  that  they  had  convict- 
ed him,  and  committed  him  to  jail.  Before  the  plaintiff  could 
support  his  action  for  a  malicious  prosecution  or  arrest,  it 
must  appear  that  the  prosecution  was  legally  determined. 
Hunter  vs.  French,  Will's  Rep.  517 — Morgan  vs.  Hughs,  2 
Term  Rep.  225 — Fisher  vs.  Iiristow,  Doug.  Rep.  215.  In 
this  case,  the  plaintiff  did  not  shew  any  legal  determination  of 
the  proceedings  on  said  warrant.  The  judgment  must  be 
affirmed. 

Per  Curiam.  Judgment  affirmed. 
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DAVID   LEWIS,  Adm'r.  of  DAVID  W.  and  JOHN  KEMP,  vs.  Jane  1840 
DAVID  SMITH,  Ex'r.  of  WILLIAM  KEMP.  

Where  a  testator  bequeathed  certain  slaves  to  one  for  life,  and  then  oyer 
to  another  person,  and  the  legatee  lor  life,  Without  any  rennnciation  of 
reeord  by  the  executors  named  in  the  will,  obtained  letters  of  admin- 
istration with  the  will  annexed,  upon  the  estate,  and  took  possession 
of  the  slaves,  and  retained  them  for  more  than  thirty  years,  until  his 
death,  it  was  field,  that  the  jury  might  infer  an  assent  of  the  executors, 
or  make  any  other  reasonable  presumption  of  faot,  to  uphold  the  right 
of  the  legatee  in  remainder. 

The  interest  in  an  executory  devise  or  bequest  is  transmissible  to  the' 
heirs  or  executor  of  one  dying  before  the  happening  of  the  contingent 
ey  upon  which  it  depends. 

This  was  an  action  of  Detinue,  for  a  negro  woman  slave, 
named  Dorcas,  and  her  two  children,  Jim  and  Maria.  Plea — - 
non  detinet. 

Upon  the  trial,  at  Bladen,  on  the  last  circuit,  before  his  hon- 
or Judge  Bailey,  it  appeared  that  one  Joseph  Kemp  died  in  / 
the  year  1805,  leaving  a  will,  which  was  admitted  to  probate; 
and  William  Kemp,  the  defendant's  testator,  qualified  as  ad- 
ministrator with  the  will  annexed,  at  the  September  Term  of 
the  County  Court  of  Bladen  of  that  year.  By  this  will,  Jo- 
seph Kemp  left  James  Morehead  and  William  Robeson  his 
executors,  who  never  renounced  the  executorship  of  record, 
though  it  appeared  that  they  were  living  several  years  after 
the  death  of  Joseph  Kemp;  and  that  one  of  them  died  in  the 
year  1813,  and  the  other,  four  or  five  years  before  William 
Kemp.  The  will  of  Joseph  Kemp  contained  the  following 
clause: 

«  I  give  to  my  son,  William  Kemp,  two  negro  women,  Dor- 
cas and  Ruth,  during  his  natural  life,  and,  at  his  death,  to 
his  oldest  lawful  son,  if  he  arrives  to  the  age  of  maturity;  but, 
if  he  should  have  no  son,  or  he  should  not  arrive  to  full  age, 
in  that  case,  the  said  negroes  and  their  increase  to  be  equally 
divided  between  my  two  sons,  David  and  John  Kemp." 

Soon  after  the  death  of  Joseph  Kemp,  his  son  William 
took  possession  of  the  slaves,  Dorcas  and  Ruth,  and  retained 
possession  of  Dorcas  and  her  two  children,  Jim  and  Maria, 
until  his  death,  in  1836.    William  Kemp  died  without  har- 

18 


146  IN  THE  SUPREME  COURT 

June  1840  jygr  any  child;  and  it  appeared  that  he  survived  David  and 

Leww    John  Kemp  several  years.     At  May  Term,  1837,  of  Bladen 

y       County  Court,  the  plaintiff  took  out  letters  of  administration 

Snrnh.    on  tjie  esjates  of  David  and  John  Kemp,  and  after  a  demand 

and  refusal  of  the  s'aves  in  question  from  the  defendant, 
brought  this  action.  The  defendant's  counsel  contended 
that  the  grant  of  administration  with  the  will  annexed  to 
William  Kemp  upon  the  estate  of  Joseph  Kemp,  was  void, 
inasmuch  as  the  executors,  James  Mporhead  and  William 
Robeson,  never  renounced  the  executorship  of  record,  and 
that  as  they  never  refused  the  executorship,  they  or  their  ex- 
ecutors were  the  proper  persons  to  bring  the  action,  and  con- 
sequently the  present  plaintiff  could  not  sustain  it;  and  that 
the  grant  of  administration  with  the  will  annexed  to  William 
Kemp  being  void,  no  presumption  of  assent  on  his  part  to 
the  ulterior  legatees  could  arise;  and  that  William  Kemp 
having  held  these  slaves  for  thirty  years,  held  them  adverse- 
ly to  the  executors  of  Joseph  Kemp,  and  to  all  other  persons; 
and,  by  his  long  possession,  acquired  a  perfect  and  indefeasi- 
ble title. 

The  defendant's  counsel  contended  further,  that  the  be- 
quest to  David  and  John  Kemp  was  a  contingent  legacy,  and 
that  as  they  died  before  the  contingency  happened,  upon 
which  their  legacy  was  to  vest,  viz:  before  the  death  of  Wil- 
liam Kemp  without  a  lawful  son,  their  legacy  lapsed,  and 
was  not  transmissible  to  their  administrators. 

His  Honor  overruled  these  objections,  and  instructed  the 
jury  that  if  William  Kemp,  elected  to  hold  the  slaves  as  leg- 
atee under  the  will  of  his  father,  Joseph  Kemp,  and  quali- 
fied as  administrator  with  the  will  annexed  of  the  said  Jo* 
seph,  the  jury  had  a  right  to  infer  the  assent  of  the  executors 
to  the  ulterior  legatees;  and  that  if  they  did  so  infer  said  as- 
sent, the  title  to  the  slaves  in  question  was  in  the  present 
plantiff.  He  further  charged  the  jury,  that  although  David 
and  John  Kemp  died  before  William,  yet,  if  William  died 
without  having  a  lawful  son,  the  legacy  would  not  lapse,  and 
the  present  plaintiff  would  be  entitled  to  recover.  The 
plaintiff  had  a  verdict  and  judgment,  and  the  defendant  ap- 
pealed. 

No  cousel  appeared  for  either  party  in  this  court. 
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Gaston,  Judge.     We  are  satified  with  his  Honor's  charge  J"n«  1840 
to  the  jury,  and  see  no  cause  to  reverse  the  judgment  in  this  " 

case.  It  may  indeed  have  been  well  questioned  whether 
William  Kemp,  or  the  representatives  of  William  Kemp,  af- 
ter he  had  obtained  letters  of  administration  with  the  will  an- 
nexed of  Joseph  Kemp,  and  had  acted  as  such  administrator 
without  question  during  the  lives  of  the  persons  therein 
nominated  as  executors,  could  be  received  to  object  that  he 
was  not  administrator,  because  there  was  no  renunciation  of  ' 
the  executors  of  record;  but  however  this  might  be,  if  Wil- 
liam Kemp  did  (in  the  language  of  the  Judge)  "elect  to  hold 
the  negroes  as  a  legatee  under  the  will  of  Joseph  Kemp,"  the 
court  and  jury  were  justified  in  any  reasonable  presumption 
of  fact,  after  an  undisturbed  possession  for  thirty-three  years, 
and  until  the  expiration  of  his  interest  in  the  legacy,  to  up- 
hold the  right  of  the  legatees  in  remainder  under  the  same 

will. 

The  second  question  raised  is  free  from  doubt.  The  in- 
terest in  an  executory  devise  or  bequest  is  transmissible  to 
the  heir  or  executor  of  one  dying  before  the  happening  of 
the  contingency  upon  which  it  depends.  Let  the  judgment 
be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


LEVI  MILLER  vs.  JOHN  G.  ESKRIDGE. 

If  an  action  be  wrongfully  brought  in  the  name  of  one  without  his 
knowledge  or  consent,  and  he  have  to  pay  the  costs  upon  its  dismis- 
sion, his  right  of  action  for  the  tort  against  the  person  who  wrongful- 
ly sued  in  his  name,  acorces,  not  from  the  commencement  of  the 
wrongful  action,  bat  only  from  the  time  when  he  is  compelled  to  pay 
the  money  on  account  of  it;  and  consequently  the  statute  of  limitar 
Uons  will  begin  to  ran  only  from  that  time. 

This  was  an  action  on  the  case  in  which  the  plaintiff 
declared  in  tort\  and  upon  the  trial  at  Lincoln,  on  the  last 
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<  » 

Jane  1840  circuit,  before  his  honor  Judge  Settle,  the  only  question 

Miller    was,  whether  the  plantiff's  claim  was  barred  by  the  statute 

t       ot  limitations.    It  appeared  that  the  defendant,  without  the 

Sskridge.  knowiedge  or  consent  of  the  plaintiff,  instituted  a  suit  be- 
fore a  magistrate,  in  the  county  of  Rutherford,  in  the  name 
of  the  plaintiff,  against  one  Samuel  Green,  and  prosecuted 
the  suit  by  appeal  until  it  was  dismissed  in  the  Superior 
Court;  whereupon  an  execution  issued  against  the  plaintiff 
lor  the  costs,  which  he  paid  within  less  than  three  years  be- 
fore the  bringing  of  the  present  action.  The  warrant,  which 
was  the  commencement  of  the  suit  against  Green,  was  is- 
sued more  than  three  years  before  the  institution  of  the  pre- 
sent suit*  The  plaintiff  contended  that  the  statute  did  not 
commence  running  until  the  payment  of  the  money  under 
the  execution  for  the  costs,  while  the  defendant  insisted  that 
it  commenced  running  from  the  wrongful  institution  of  the 
suit  against  Green  in  the  plaintiff's  name. 

His  Honor  being  of  opinion  with  the  plaintiff,  a  verdict 
and  judgment  were  rendered  for  him,  and  the  defendant  ap- 
pealed. 
No  counsel  appeared  for  either  party  in  this  court. 

Ruffin,  Chief  Justice.  We  think  the  statute  of  limita- 
tions does  not  bar  the  plaintiff's  action.  The  statute  begins 
to  run  from  the  time  the  plaintiff  might  first  have  brought 
the  same  action  for  the  injury,  for  which  he  therein  seeks 
redress.  Here,  the  action  is  to  recover  back  money  paid  by 
the  plaintiff  as  the  cost  of  a  suit  instituted  in  the  name  of 
the  plaintiff,  without  his  leave;  and  it  is  an  action  on  the 
case  in  tort,  for  consequential  damages.  When  did  it  arise? 
From  the  plaintiff's  paying  the  money:  for  then  he  first  sus- 
tained actual  injury  or  damage.  If  one  dig  a  pit  in  the 
highway,  all  the  world  cannot  sue  him;  but  he  only  who 
falls  into  it.  Therefore,  the  person  who  falls  into  it  and 
gets  hurt,  may  sue  within  three  years  from  the  time  of  his 
fall;  although  the  pit  were  dug  long  before.  So,  in  the  case 
before  us,  the  plaintiff  could  not  have  sued  before  he  paid 
the  money — for,  what  damage  could  he  lay?  Before  that, 
he  could  complain  of  nothing  but  the  danger,  that  he  ipight 
be  compelled  to  pay  the  costs.    But  such  a  possibility  is  not 
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a  good  cause  of  action.    There  must  be  both  a  wrong  and  Jone  184° 
some  loss  from  it,  before  one  can  bring  a  suit.  — — 

This  is  not  like  an  action  of  trespass  for  a  direct  and  im- 
mediate injury;  in  which  the  wrong  and  its  effects  are  si- 
multaneous. Nor  is  it  like  assumpsit,  when  after  a  breach, 
the  damages  continue  to  be  developed,  or  even  to  increase, 
up  to  the  trial;  for,  in  such  a  case,  the  statute  must  necessa- 
rily run  from  the  breach  itself,  since,  at  that  time,  nominal 
damages,  at  the  least,  were  sustained;  and,  therefore,  an  ac- 
tion might  then  have  been  brought.  But  here,  until  pay- 
ment by  the  plaintiff,  he  had  no  action;  for,  until  that  event, 
be  suffered  from  the  suit,  brought  in  his  name,  no  more  than 
any  other  person  did. 

Per  Curiam.  Judgment  affirmed. 


DEN  ON  DEM.  of  JOHN  LATTA  etal.  w.  JAMES  MORRISON. 

If  one  of  several  heirs,  to  whom  a  tract  of  land  has  descended,  make  a 
voluntary  conveyance  of  it,  and  afterwards  the  other  heirs  file  a  bill 
for  the  sale  of  the  land  for  partition  to  which  the  voluntary  grantor  is 
made  a  party  defendant,  and  a  decree  be  made  ordering  a  sale  by  the 
master,  the  purchaser  at  the  master's  sale  for  a  valuable  consideration, 
if  the  master's  report  be  confirmed,  and  he  be  ordered  to  execute  a 
deed  to  the  purchaser,  will  be  a  purchaser  of  the  land  within  the 
meaning  of  the  statute  of  27th  Eliz.  (I  Rev.  Stat.  ch.  50,  sec.  2,)  and 
the  master,  in  executing  the  deed  to  the  purchaser,  will  be  taken  to 
have  acted  as  the  agent  of  the  heir,  and  his  deed  will  defeat  the  pre* 
vious  voluntary  conveyance. 

Ejectment  lor  a  tract  of  land,  tried  at  Buncombe,  on  the 
last  circuit,  before  his  honor  Judge  Hall. 

The  land  in  controversy,  belonged  originally  to  James 
Latta.  He,  in  the  year  1818,  conveyed  it  to  his  son  John 
Irfttta,  though  there  was  a  dispute  on  the  trial  whether  this 
deed  had  ever  been  delivered.  In  the  year  1823,  John  Latta 
voluntarily,  and  without  any  consideration,  conveyed  the  land 
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Jane  1840  to  several  persons  by  the  name  of  Case,  who  were  the  other 
Latta  lessors  of  the  plaintiff.  In  the  year  1834,  some  of  the  heirs 
et  al.    at  law  of  James  Latta  filed  a  bill  in  Equity,  under  the  act 

MonLon.  °^  Assembly  of  1812, 1  Rev.  Stat.  ch.  85,  sec.  7,  for  the  sale 
of  all  the  lands  which  had  discended  to  them  from  their  an- 
cestor, and  that  the  purchase  money  might  be  divided  among 
the  heirs.  To  this  bill  John  Latta  was  made  a  party  defend- 
ant. There  was  an  interlocutory  decree,  that  the  Master 
should  sell  the  lands,  and  report  to  the  court.  The  Master 
sold  several  tracts  of  land,  and  amongst  others,  the  land  in 
controversy,  as  land  which  had  descended  from  James  Latta 
to  his  heirs;  and  he  made  his  report  accordingly  to  the  court, 
which  was  confirmed.  John  Latta  was  present  at  the  Mas- 
ter's sale  of  the  land,  and  did  not  dissent;  but  had  an  agent 
bidding  for  himself.  The  Cases  were  present  at  the  Mas- 
ter's sale,  and  gave  notice  of  their  deed  from  John  Latta, 
and  claimed  the  land  as  belonging  to  them  under  the  said 
deed.  The  defendant  being  the  best  bidder,  purchased  the 
land  for  a  valuable  consideration;  and  the  court  ordered  a 
deed  to  be  made  to  him  for  the  land,  which  the  Master  exe- 
cuted, and  he  took  possession.  The  court  charged  the  jury, 
that  under  this  state  of  facts,  the  law  was  with  the  defend- 
ant, and  that  the  plaintiff  was  not  entitled  to  recover.  There 
was  a  verdict  and  judgment  for  the  defendant,  and  the  plain-* 
tiff  appealed. 

No  counsel  appeared  for  either  party  in  this  court 

Daniel  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  If  John  Latta,  instead  of  the  Master,  had  made 
a  conveyance  of  the  land  to  the  defendant,  for  a  full  and 
valuable  consideration,  the  title  would  have  passed:  and  the 
prior  deed  from  John  Latta  to  the  Cases,  being  voluntary, 
would,  as  to  the  defendant,  have  been  deemed  void  by  force 
of  the  statute  of  27th  Elizabeth,  (see  I  Rev.  Stat.  ch.  50, 
sec.  2.)  And  the  circumstance  of  the  purchaser  having  no- 
tice* of  such  a  voluntary  deed  at  the  time  of  his  purchase, 
would  make  no  difference.  There  have  been  many  deci- 
sions, both  in  England  and  this  Country,  establishing  these 
rules  of  law.    If  the  heirs  of  James  Latta,  had  filed  a  peti- 
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tion  for  the  partition  of  the  lands  descended  to  them,  and  the  June  184° 
land  in  controversy,  with  the  other  lands  mentioned  in  the  Latta 
Master's  report,  had  been  partitioned  by  Commissioners  a-  et  al- 
roong  the  heirs,  (John  being  one,)  and  the  report  confirmed  MMrigoj,. 
and  a  decree  had,  then  John  Latta  would  have  been  estop- 
ped to  claim  contrary  to  such  a  decree,  Mills  vs.  Wither- 
ingtony  2  Dev.  &  Bat.  433,  although  the  other  lessors  of  the 
plaintiff  would  not  have  been.  But  here  the  land  has  been 
sold  as  part  of  the  lands  which  descended  from  James  Latta 
to  his  heirs.  The  Master  reported  accordingly,  and  the  court 
confirmed  the  report.  John  Latta  was  a  party,  and  had  full 
notice  of  the  proceedings.  The  Master,  by  order  of  the 
court  under  the  act  of  Assembly,  executed  a  deed  for  the 
land  to  the  defendant.  The  Master,  by  force  of  the  act  of 
Assembly,  and  the  order  of  the  court,  was  the  legal  agent  of 
John  Latta,  and  the  other  heirs  of  James  Latta,  to  make  the 
conveyance  to  the  purchaser  of  all  the  lands  mentioned  in 
the  report  to  have  been  sold.  The  conveyance  by  the  Mas- 
ter to  the  defendant,  for  a  valuable  consideration,  made  him 
a  purchaser  of  the  land  within  the  meaning  of  the  statute 
of  27th  Elizabeth,  in  like  mannner  as  if  John  Latta  had 
himself  executed  a  conveyance  of  the  land.  The  Cases  be- 
ing volunteers,  cannot  be  permitted  to  set  up  their  title  a- 
gainst  that  of  the  defendant,  who  is  a  purchaser  for  a  valua- 
ble consideration  from  John  Latta's  agent,  the  Master  in 
Chancery.  The  opinion  of  the  court  was  correct,  and  the 
judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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Jane  1840  DEN.  on  DEM.  of  ROBERT  LOVE  w.  NINIAN  EDMONSTON. 


A  party,  who  hat  been  let  into  possession  of  land,  under  a  contract  of 
•ale,  or  for  a  letting  which  baa  not  been  completed,  is  only  a  tenant  at 
will  of  the.  vendor;  and  his  interest  ia  determinable  iruianter  by  a  de- 
mand of  the  possession.  In  such  case,  a  three  week's  notice  to  quit 
is  a  determination  of  the  tenancy;  or,  if  the  tenant  do  any  act  which  a- 
moonts  to  a  disclaimer  of  the  vendor's  or  lessor's  title,  it  operates  as  a 
forfeiture,  and  no  notice  to  quit  is  necessary. 

Thcurule  that  a  vendee  cannot  dispute  his  landlord's  title,  extends  to  the 
case  of  one  who  takes  possession  under  a  contract  of  purchase— he  can- 
not controvert  the  title  of  the  person  who  let  him  into  possession. 

This  was  an  action  *of  ejectment,  for  a  tract  of  land,  tried 
at  Haywood,  on  the  last  circuit,  before  his  honor  Judge  Hall. 

The  lessor  of  the  plaintiff  read  in  evidence  a  deed  from 
James  Lockhart  to  himself,  covering  the  land  in  dispute,  and 
dated  the  28th  of  July,  1829.  He  also  shewed  aregular  chain 
of  conveyances  from  the  State  to  Lockhart;  and  then  exhib- 
ited the  following  written  agreement  between  himself  and 
the  defendant,  to  wit: 

"  Robert  Love  and  Ninian  Edmonston  agree  thus;  as  re- 
spects the  tract  of  land  on  which  said  Edmonston  lives,  call- 
ed the  Probe  Bottom,  which  has  been  valued  to  the  said  R. 
Love,  under  a  contract  with  James  Lockhart  and  said  Love; 
and  the  said  Edmonston  agrees  thus  with  the  said  Love,  that 
in  case  the  said  Lockhart  will  unincumber  the  said  tract  of 
land  from  a  mortgage  to  James  Greenlee,  he  will  well  and 
truly  pay  to  the  said  R.  Love,  agreeably  to  tho  said  valua- 
tion, six  hundred  dollars,  in  three  annual  payments,  with  in- 
terest on  the  same.  But,  if  otherwise,  that  the  said  James 
Lockhart  will  not  come  forward  and  unincumber  the  said 
land,  then  the  said  Edmonston  will  relinquish  all  claim  from 
any  agreement  between  the  said  Love  and  Edmonston;  and 
that  the  said  Edmonston  will  pay  the  said  Love  rent  for  the 
present  year,  provided  the  said  Love  hold  on  to  his  agree- 
ment with  James  Lockhart." 

The  lessor  then  exhibited  a  regular  notice  to  quit,  which 
was  served  upon  the  defendant  three  weeks  before  the  decla- 
ration in  ejectment  was  issued;  and  proved  that,  upon  the  no- 
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tice  being  served  upon  him,  the  defendant  said,  "  the  land  Jana  1839 

does  not  belong  to  Love — I  will  shew  them  who  owns  the  "T * 

land,  and  who  is  entitled  to  rent."  Te 

The  defendant  objected  that  he  had  not  a  sufficient  notice  Edmon- 
to  quit;  and  moved  to  nonsuit  the  plaintiff.  The  plaintiff's  itan# 
counsel  insisted  that  no  notice  was  necessary;  as  the  defend- 
ant disclaimed  to  hold  of  the  plaintiff's  lessor;  of  which  opin- 
ion was  his  Honor,  and  the  motion  for  the  nonsuit  was  refus- 
ed. The  defendant  then  exhibited  a  grant  from  the  State  to 
one  Allison,  which,  it  was  alleged,  covered  the  same  land, 
and  was  of  prior  date  to  that  under  which  the  lessor  of  the 
plaintiff  claimed;  but  the  Court  was  <}f  opinion  that  the  de- 
fendant was  estopped  from  shewing  title  out  of  Lockhart,  or 
the  lessor  of  the  plaintiff  in  this  action.  The  plaintiff's  les- 
sor had  a  verdict  and  judgment,  and  the  defendant  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:    A  party  who  has  been  let  into  possession  of  land 
under  a  contract  of  sale,  or  for  a  letting  which  has  not  been 
completed,  is  only  a  tenant  at  will  of  the  vendor.    Leigh's 
N.  P.  861,  who  cites  Ball  v.  Callimore,  2  Crom.  Mee.  & 
Ros.  120, 1  Gale,  96— Dunk  v.  Hunter,  7  Eng.  C.  L.  115— 
Bingham  v.  Gartwright,  6  Eng.  C.  L.  153, 154.    And  such 
interest  is  determinable  instanter,  by  a  demand  of  the  pos- 
session.   Doe  d.  Jones  v.  Jones,  21  Eng.  C.  L.  153,  154. 
Den  on  dem.  Carson  v.  Baker,  4  Dev.  220.    The  tenant 
then  having  only  the  right  of  egress  $uid  ingress  to  remove 
his  effects.    Where  A.  entered  into  an  agreement  with  B., 
to  sell  land  then  in  possession  of  the  latter,  on  certain  terms; 
and  to  execute  a  conveyance,  in  case  A.  should  be  found  own- 
er thereof  and  could  make  a  good  title  thereto;  $nd  agreed 
that,  in  the  mean  time)  B.  should  remain  in  possession;  held 
that  A.  could  not  bring  ejectment  against  B.,  without  having 
demanded  the  possession,  or  otherwise  having  determined  B's 
tenancy.    Doe  d.  Newby  v.  Jackson,  8  Eng.  C.  L.  126. 
We  think  the  three  week's  notice  to  quit,  which  had  been 
given  to  the  defendant,  certainly  determined  his  tenancy. 
If  the  tenant,  however,  does  any  act  which  amounts  to  a  dis- 
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June  1839  claimer  of  the  lessor's  title,  it  operates  as  a  forfeiture,  ond 
1  notice  to  quit  is  not  necessary,  for  the  landlord  may  treat  hin 

▼  as  a  trespasser.  As  if  he  refuse  to  pay  rent,  on  the  ground 
Edition-  that  another  person  had  ordered  him  not  to  pay  any:  or  if 
he  attorn  to  another  person.  Doe  d.  Whitkead  v.  Pitiman, 
28  Eng.  C.  L.  375— Bui.  N.  P.  96.  So  if  the  lessee  dis- 
claims the  lessor's  title.  Leigh  N.  P.  676.  We  think,  on 
the  question  of  notice,  the  charge  of  the  Judge  was  correct. 
Secondly.  It  is  a  rule  that  the  lessee  cannot  dispute  his 
landl  rd's  title.  Doe  d.  Johnston  v.  Baytvp,  30  Eng.  C. 
L.  67.  And  this  principle  extends  also  to  the  case  of  one 
who  takes  possession  under  a  contract  of  purchase;  he  can- 
not controvert  the  title  of  the  person  who  let  him  into  pos- 
session. The  American  cases  on  this  head  are  numerous. 
Leigh's  N.  P.  926,  note,  (American  edition.)  The  circum- 
stance of  the  defendant  being  ;n  possession  of  the  land,  when' 
he  took  from  Love  the  deed  containing  the  conditional  agree- 
ment of  purchase,  did  not  enable  him  in  this  action  to  set  up 
the  title  of  Allison,  because,  by  the  terms  of  that  agreement, 
he  holds  the  possession  thereof  under  Love.  The  case  of 
Doe  d.  Bullen  v.  Mills,  29  Eng.  C.  L.  16,  was,  where  A., 
having  without  title  entered  upon  land  and  built  a  cottage, 
afterwards  accepted  a  lease,  (by  indenture.)  from  B.,  C.  claim- 
ing the  land  as  his  own,  paid  to  A.  £20,  to  give  up  the  pos- 
session to  him;  held  that  A.  had  estopped  himself  from  con- 
troverting the  title  of  B.;  and  that  C.  was  bound  by  the  es- 
toppel, as  having  come  in  under,  and  received  the  possession 
from,  B. 
We  think  the  judgment  must  be  affirmed. 

Pfca  Curiam.  Judgment  affirmed 
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THE    GOVERNOR  TO  THE   USE  OP  LUKE   HUGGINS  vs.  June  1838 

WILLIAM  MONTFORT  et  al.  - 

A  sheriff's  bond  to  "his  Excellency  M.  S.  Captain  General  and  Com- 
mander in  Chief,  in  and  over  the  State  of  North  Carolina  in  the  sum  . 

of  $10,000,  to  he  paid  to  his  Excellency,  the  Governor,  his  succes- 
sor and  assigns:"  is  a  bond  payable  to  the  Governor  in  his  official  ca- 
pacity, and  is  an  official  bond  within  the  act  of  1823,  (Tay.  Rev.  cb. 
12-23)  which  was  in  force  when  it  was  taken. 

The  sureties  to  a  sheriff's  bond,  with  a  condition  in  the  ordinary  form, 
are  liable  under  the  act  of  1829,  1  Rev.  Stat.  cb.  109,  sec.  15,  for  an 
amerciament  of  the  sheriff  for  a  default  committed  during  his  official 
year,  though  the  final  judgment  for  the  amerciament  may  not  have 
been  rendered  nntil  after  the  expiration  of  the  year. 

The  records  of  the  proceedings  against  a  sheriff  for  an  amerciament  im- 
posed upon  him,  are  not  evidence  against  his  sureties  to  prove  his  de- 
fault; but  they  are  admissible  against  them  to  prove  the  fact  of  the 
existence  of  the  amerciament  itself. 

This  was  an  action  of  Debt,  brought  upon  the  official 
bond  of  Brice  Fonville,  as  Sheriff  of  Onslow  county.  The 
bond  was  executed  by  Fonville,  and  the  defendants  as  his 
sureties,  at  November  Term  1831,  of  Onslow  County  Court; 
and  was  in  the  following  words;  "Know  all  men  by  these 
presents,  that  we  &c.  are  held  and  firmly  bound  unto  his 
excellency  Montfort  Stokes,  Captain  General  and  Com- 
mander in  Chief,  in  and  oyer  the  State  of  North  Carolina, 
in  the  sum  of  ten  thousand  dollars,  to  be  paid  to  his  excel- 
lency the  Governor,  his  successor  and  assigns;  to  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  &c." 

The  defendants  pleaded  the  general  issue,  and  conditions 
performed  and  not  broken,  and  upon  the  trial  of  the  issues 
at  Onslow,  on  the  Spring  Circuit  of  1838,  before  his  honor 
Judge  Saunders,  it  appeared  that  Hrice  Fonville,  the  sher- 
iff, having  failed  to  return  certain  executions  in  favor  of  the 
relator,  which  were  returnable  to  the  August  Term  1832  of 
Onslow  County  Court,  was,  at  that  term,  upon  proceedings 
taken  by  the  relator  for  that  purpose,  amerced  one  hundred 
dollars  nisi;  whereupon  a  scire  facias  issued  against  him, 
returnable  to  the  ensuing  term  in  November,  at  which  time 
a  judgment  was  rendered  according  to  the  sci.  fa.  for  one 
hundred  dollars  and  costs.    And  at  the  same  term,  to  wit, 
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Jan*  1839  November,  1832,  the  said  sheriff  was  again  amerced  one 

~    T"~  hundred  dollars  for  not  returning  another  execution  nvhich 
The  Got-  ° 

eraor     was  returnable  to  that  term  in  favour  of  the  relator;  upon 
T       which  a  scire  facias  issued  returnable  to  the  ensuing  term 

#i  ai.  in  February,  1833,  when  judgment  was  rendered  against 
the  said  sheriff,  according  to  the  pcire  facias,  for  one  hun- 
dred dollars  and  costs.  It  appeared  further  from  the  records, 
that  executions  issued  upon  these  two  judgments  against  the 
sheriff,  which  were  returned  with  the  endorsement  "no  pro- 
perty to  be  found."  It  was  also  in  evidence,  on  the  part  of 
the  relator,  tljat  Brice  Fonville  did  not  renew  his  bQjid  at 
the  November  Term  1832;  nor  ever  afterwards  acted  as 
sheriff.  The  non-payment  of  the  two  judgments  above  men- 
tioned and  costs,  was  assigned  as  the  breach  of  the  bond  for 
which  this  action  was  brought. 

The  defendant's  counsel,  admitting  the  bond  declared  on 
to  be  the  act  and  deed  of  the  defendants,  insisted  that  the 
evidence  was  not  admissible  to  establish  any  breach  of  duty 
by  Fonville,  as  against  the  defendants;  and  that  the  said  ev- 
idence, if  admissible  and  relevant,  did  not  in  law,  and  in 
fact,  shew  any  breach  of  the  conditions  pf  the  bond  given 
fry  the  defendants;  and  also  that  the  said  obligation  was  not 
taken,  according  to  the  statute  in  such  case  made  and  pro- 
vided, pnd  that  the  Governor,  in  his  official  capacity,  could 
sustain  no  suit  thereon:  and  he  prayed  the  Judge  to  instruct 
the  jury  accordingly — each  of  which  instructions  his  Hopor 
refused  to  give*  The  plaintiff  had  a  verdict  and  judgment, 
and  the  defendants  appealed. 

/.  W.  Bryan  for  the  defendants. 
/.  EL  Bryan  for  the  plaintiff. 

Ruffin,  Chief  Justice.  The  court  is  of  opinion,  that 
neither  of  the  defendants'  objections  is  sufficient  to  entitle 
them  to  a  reversal  of  the  judgment. 

One  is,  that  the  action  ought  to  be  in  the  name  of  Mont- 
fort  Stokes;  because,  as  it  is  said,  the  bond  is  not  made  pay- 
able to  him  as  Governor,  and  therefore  cannot  be  sued  on  in 
the  name  of  his  successor.  The  bond  is  in  these  words: 
"  know  all  men  &c.  that  we  &c.  are  held  and  firmly  bound 
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unto  his  excellency  Montfort  Stokes,  Captain  General  and  Jm«  *839 
Commander  in  Chief,  in  and  over  the  State  aforesaid,  in  the  IT    T""^ 
sum  of  $10,000,  to  be  paid  to  his  Excellency  the  Governor,    ernor 
his  successor  or  assigns:  to  the  which  payment  &c."    Now,  M  Tf  d 
from  these  words,  a  court  can,  and  we  think  must,  by  a  rea-    et  ai# 
sonable  intendment,  perceive  that  this  bond  was  meant  to  be 
payable  to  the  Governor  of  this  State,  in  his  official  capaci- 
ty; and  it  is  our  duty  to  effectuate  the  intention  of  the  par- 
ties and  uphold  the  instrument,  if  it  can  be  done  without  vi- 
olence to  the  language.    There  is  no  such  violence  here; 
but  this  opinion  is  quite   consistent  with  the  language. — 
Even  if  the  epithet  "  Governor"  were  not  found  in  the  in- 
strument, we  are  not  sure  the  bond  would  be  bad;  since  we 
know  the  legal  identity  of  the  Governor  and  the  Captain 
General.    But  any  difficulty  of  that  sort  is  removed  by  the 
fact  that  the  money  is,  upon  the  face  of  the  bond,  u  to  be 
paid  to  the  Governor."    It  is  therefore  an  official  bond  with- 
in the  statute  of  1823,  Taylor's  Rev.  ch.  1223;  which  was 
in  force  when  the  bond  was  given. 

It  is  next  said,  that  the  defendants  are  not  liable  in  this  ac- 
tion for,  at  least,  one  of  the  amerciaments  which  was  impos- 
ed after  the  expiration  of  the  official  year  for  which  the  de- 
fendants were  the  sheriff's  sureties.  But  the  default  was  in 
that  year,  and  also  the  amerciament  nisi;  though  the  award 
of  execution  against  the  sheriff  on  sci.fa.  was  after  the  year. 
The  bond  of  a  sheriff  would  not,  in  itself,  oblige  the  sure- 
ties to  answer  amerciaments  and  fines  on  their  principal;  but 
the  statute  1829,  ch.  33,  1  Rev.  Stat.  ch.  109,  s*c.  15,  makes 
them,  by  express  enactment,  liable  for  them  "as  for  other  de- 
ficiencies in  the  official  duty  of  the  sheriff."  Therefore,  ac- 
cording to  the  general  principle,  those  persons  are  liable  iqr 
the  amerciament,  who  were  bound  as  the  sureties  of  the 
sheriff,  at  the  time  of  the  default  committed  by  which  the 
penalty  was  incurred.  Certainly,  if  Fonville  had  been  reap- 
pointed sheriff  and  given  a  new  bond  in  Nov.  1832,  the  sure- 
ties in  this  last  bond  would  not  be  bound  for  previous  de~ 
faults,  although  the  judgment  for  an  amerciament  therefor 
might  have  been  rendered  in  their  time.  It  follows,  tha^ 
those  of  the  preceding  year  are  liable. 
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June  1839  The  remaining  objection,  is  upon  the  authority  of  McKel- 
•  lar  v.  Bowell,  4  Hawks  34,  that  the  records  of  the  proceed- 
ings against  Fonville,  were  not  evidence  against  the  sureties. 
It  is  admitted,  that  they  do  not  prove  the  alleged  breach  of 
duty,  and,  therefore,  are  not  competent  evidence  for  that  pur- 
pose. But  they  are  evidence  to  prove  the  amerciaments 
themselves,  that  is  the  fact  of  their  existence;  and  by  force 

of  the  statute,  are  necessarily  admissible  for  that  purpose. — 
As  to  the  default  for  which  the  fine  was  laid:  that  must  have 

been  proved  by  other  evidence;  since  it  is  stated  in  the  case 
that  "  it  appeared  the  sheriff  failed  to  return  certain  execu- 
tions in  favour  of  the  relator;"  for  which  certain  steps  were 
taken  to  obtain  the  amerciaments,  which  the  plaintiff  then 
also  shewed  in  evidence.  The  judgments  against  Fonville 
were,  then,  only  used  to  prove  the  amerciaments  themselves; 
and  certainly  they  were  competent  to  that  extent,  since  there 
is  no  other  mode  by  which  it  can  appear  that  there  was  an 
amerciament,  and  without  this  evidence,  the  Act  of  Assem- 
bly would  be  entirely  defeated. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  B.  MOFF1TT  et  al.  Adm'rt,  of  HUGH  MOFFITT  w. 

JAMES  GAINES. 

If  the  surety  to  a  bond  or  note  be  sued  alone,  the  principal  debtor  will 
be  incompetent  as  a  witness  for  him,  because,  if  the  plaintiff  sneceed, 
be  will  be  liable  to  the  surety  for  the  costs  of  the  action;  but  the  prin- 
cipal may,  in  snch  action  againstthe  purely,  be  made  competent  by  a 
release  from  the  surety,  before  he  is  called  to  testify. 

This  was  an  action  of  Debt,  upon  a  single  bill,  in  the 
following  words,  to  wit: 

«  One  day  after  date  we  promise  to  pay  Hugh  Moffit  the 
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snm  of  eight  hundred  and  fifty  dollars,  for  value  received  of  Jane  1839 
him.     Witness  our  hands  and  seals.    April  2nd,  1832.         ~Moffiitt 

WM.  M.  GAINES,  seal.         et  al. 

JAS.  GAINES,  seal."  „  7 

_  Gaines* 

Test. 
The  suit  was  brought  against  James  Gaines  alone,  who 
pleaded  payment  at  and  after  the  day  when  the  bill  fell  due; 
and,  on  the  trial,  at  Randolph,  on  the  last  circuit,  before  his 
honor  Judge  Dick,  the  defendant,  in  support  of  this  plea, 
offered  in  evidence  the  deposition  of  William  M.  Gaines,  the 
principal  obligor,  who  was  then  a  resident  of  the  State  of  Al- 
abama. The  deposition  was  regularly  taken,  after  a  deed  of 
release  from  the  defendant  to  the  witness  had  been  executed, 
but  it  was  objected  to  on  the  ground  that  the  witness  had 
such  an  interest  in  the  result  of  the  suit  as  rendered  him  in- 
competent. The  objection  was  overruled  by  the  Court,  and 
the  deposition  permitted  to  be  read;  upon  which  the  jury 
found  a  verdict  for  the  defendant,  and  the  plaintiffs  appealed. 

No  counsel  appeared  for  the  plaintiffs  in  this  Court. 
Winston  and  Mendenhall  for  the  defendant. 

Daniel,  Judge.  A  party  to  a  bill  or  note  is,  in  general, 
a  competent  witness  in  an  action  on  such  instrument,  unless 
he  be  directly  interested  in  the  event  of  the  suit.  If  his  in- 
terest be  equally  affected,  whichever  way  the  verdict  goes,  he 
is  competent  to  give  evidence  for  either  party.  2  Stark.  Ev. 
179 — I  Leigh  N.  P.  501.  In  this  case,  if  the  witness,  (be- 
ing the  principal  obligor,)  had  not  been  released,  he  would 
have  had  an  interest  in  the  event  of  the  suit,  to  the  amount 
of  the  defendant's  cost,  in  case  he  were  cast.  For  the  sure- 
ty would  then  be  entitled  to  recover  of  the  witness,  not  only 
the  money  mentioned  in  the  bond,  which  the  obligee  had  re- 
covered of  him,  but  also  the  cost  which  he  was  put  to  in  the 
action.  Jones  v.  Brooke,  4  Taunt  464 — Burgess  v.  Cut- 
till,  25  Eng.  Com  L.  398.  Whereas,  if  the  plaintiff  should 
fail  in  this  action,  he  could  not  recover  the  cost  which  he 
had  expended  in  a  suit  thereafter  to  be  brought  against  the 
witness,  the  principal  obligor  in  the  bond.  The  witness  hav- 
ing had  an  interest  in  the  event  of  the  cause  to  the  extent 
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Jane  1839  above  mentioned,  the  defendant  released  him  before  his  dep- 
~~*         osition  was  taken,  and  he  then  became  a  competent  witness. 
The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


BENJAMIN  BURGIN,  sr.  w.  JAMES  BURGIN,  »r.  et  al. 

Where  a  debtor  conveyed  a  slave,  together  with  other  property,  both 
real  and  personal,  to  his  creditor,  to  hold  to  him  and  his  assigns  for- 
ever, bat  the  deed  was  expressed  to  be  made  upon  condition  that  if 
Hie  debtor  should  pay  the  amount  due  by  a  certain  time,  it  was  to  be 
void;  and  the  creditor  covenanted  that,  until  that  time,  the  debtor 
should  retain  the  possession  and  enjoyment  of  the  property;  and,  be- 
fore the  expiration  of  the  time,  the  creditor,  with  the  assent  of  the 
debtor,  took  possession  of  the  slave,  from  whom  he  was  taken  under 
an  execution  in  favour  of  another  person  against  the  debtor,  it  teas 
held,  that  under  the  deed,  the  creditor  had  the  legal  title  of  the  slave; 
and  that  only  such  an  equitable  interest  remained  in  the  debtor  as 
could  not  be  taken  and  sold  under  an  execution;  and  that,  for  the  ta- 
king the  slave  under  the  execution'  against  the  debtor,  the  creditor 
might  maintain  an  action  of  trover. 

This  was  an  action  of  Trover,  for  the  conversion  of  a 
negro  boy,  named  Isaac;  and  upon  the  trial,  at  Burke,  on  the 
last  circuit,  before  his  honor  Judge  Hall,  the  case  was  as 
follows: 

Benjamin  Burgin,  the  younger,  by  a  deed  duly  executed, 
on  the  4th  of  December*  1837,  conveyed  to  the  plaintiff  sun- 
dry articles  of  real  and  personal  property,  among  which  was 
a  negro  boy  slave,  named  Isaac,  to  have  and  to  hold  unto  the 
plaintiff,  his  heirs  and  assigns  forever.    The  said  deed  was 
expressed  to  be  made  upon  the  condition,  that  if  the  bargain- 
or should  pay  to  the  plaintiff,  on  or  before  the  16th  day  of 
August  following,  the  sum  of  $3,669  05  3-4  cents,  and  on  or 
before  the  2nd  day  of  December  following,  the  further  sum  of 
$100,  (these  being  the  respective  amounts  of  two  notes  of  the 
bargainor,  holden  by,  and*  due  unto  the  plaintiff,)  the  said. 
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deed  should  be  void.    And  it  was  by  the  said  deed  further  **B6  w*° 
provided,  that  if  payment  should  not  be  made  as  aforesaid,  *"Bu   . 
then  the  plaintiff  should  enter  upon,  and  take  possession  of)        v 
the  premises,  and  make  sale  thereof,  and  out  of  the  proceeds   B"rP* 
pay  himself  the  said  sums,  and,  for  the  surplus  of  the  .pro* 
eeeds,  if  any,  account  with  the  bargainor;  and  thereby  the 
said  plaintiff  did  covenant  with  the  bargainor,  that  until 
there  should  be  a  breach  of  the  foregoiag  condition,  so  as  to 
entitle  the  plaintiff  to  enter,  the-  bargainor  should  remain  in 
the  quiet  possession  and  enjoyment  of  the  premises.    In  vir- 
tue of  this  deed,  and  with  the  consent  of  the  bargainor,  the 
plaintiff  took  possession  of  the  negro  Isaac  in  the  month  of 
January,  1838;  and,  on  the  14th  of  April,  1838,  the  defend- 
ant, Curtis,  assisted  by  the  defendant,  Burgin,  and  indemni- 
fied by  the  defendant,  Fleming,  took  him  out  of  the  possess- 
ion of  the  plaintiff,  as  the  property  of  Benjamin  Burgin,  jr., 
to  satisfy  an  execution  issued  on  that  day,  against  the  goods 
and  chattels  of  the  said  Benjamin,  on  a  judgment  tendered 
before  a  Justice  of  the  Peace  in  favour  of  the  said  Fleming* 
The  negro  slave  Isaac  was,  under  this  taking,  withheld  from 
the  plaintiff  forty  days,  and  then  re-delivered — and  the  ques- 
tion was,  whether  for  this  taking  and  detaining  of  the  slave, 
the  plaintiff  could  maintain  trover?    It  was  in  evidence,  that 
at  the  time  of  the  execution  of  the  deed  to  the  plaintiff,  Ben- 
jamin Burgin,  jr.  was  much  involved  in  debt;  and,  from  and 
after  the  execution  of  that  deed,  was  deemed  to  be  insolvent. 
On  the  part  of  the  defendant  it  was  contended,  that  under 
the  deed  aforesaid,  Benjamin  Burgin,  Junior,  was,  at  the 
time  of  the  said  taking  and  detention,  entitled  to  the  possess- 
ion, use  and  enjoyment  of  the  said  slave— and  that  it  was 
fraudulent  in  him,  as  against  his  other  creditors,  to  surren- 
der the  property  to  the  plaintiff,  before  the  expiration  of  his 
allotted  term  of  enjoyment.    The  Court  instructed  the  jury, 
that  if  the  deed  to  the  plaintiff  wad  executed  bona  fide  to  se- 
cure* the  payment  of  a  debt  truly  due  the  plaintiff,  and  not  to 
delay  or  defraud  creditors,  the  plaintiff  under  that  deed  had 
such  an  immediate  legal  interest  in  the  slave  Isaac  as  would 
entitle  him  to  maintain  the  action  of  trover.    The  plaintiff 
had  a  verdict  and  judgment,  and  the  defendants  appealed. 

20 
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lane  1840     No  counsel  appeared  for  either  party  in  this  Court. 

Uu   in       Gaston,  Judge,  having  stated  the  case  as  above,  proceed- 
▼       ed  as  follows:  By  the  operative  words  of  the  deed,  the  whole 

ei '2°  kpa^  *llterest  °f  ^e  bargainor  in  the  subject  matter  of  the 
conveyance  passed  to  the  plaintiff,  subject  to  a  condition  sub- 
sequent, upon  the  happening  of  which,  that  interest  was  to 
be  divested.  But,  in  the  mean  time,  and  unless  that  condi- 
tion should  be  performed  by  tbe  bargainor,  the  interest  of  the 
plaintiff  was,  in  law,  absohite.  In  the  contemplation,  how- 
ever, of  a  Court  of  Equity,  the  conveyance  was  but  a  secu- 
rity for  the  payment  of  a  debt,  and  the  plaintiff  a  trustee, 
holding  the  legal  estate  subject  to  the  trusts  in  the  deed  con- 
tained. One  of  these  trusts  was,  that  until  failure  in  the  per- 
formance of  the  condition,  the  bargainor  should  retain  the 
possession,  use  and  enjoyment  of  the  property.  If  this  ben- 
eficial interest  of  the  bargainor  were  liable  to  seizure  and 
sale  under  execution,  then  it  would  seem  that  the  taking  of 
the  slave  Isaac,  under  the  execution  of  the  defendant,  Flem- 
ing, might  have  been  justified.  But  it  was  not  so  liable. 
The  common  law  knew  nothing  of,  and  of  course  regarded 
not  equitable  interests;  and,  under  our  statute  of  1812,  re-en- 
acted in  Revised  Statutes,  title  Executions,  ch.  45,  sec.  4,  this 
-interest,  if  equitable  merely,  was  not  subject  to  executions, 
because  it  was  not  co-extensive  with  the  legal  interest.  See 
McKay  v.  Williams,  I  Dev.  &  Bat.  Eq.  Rep.  398.  The 
taking  and  detention  of  the  slave  in  question  were,  therefore, 
tortious;  and,  for  this  injury,  the  defendants  were  in  law  lia- 
ble to  him  who  at  law  owned  and  held  the  slave.  Such  is 
the  view  which  must  he  taken  of  the  case,  if  the  interest  re- 
served  in  the  deed  to  the  bargainor  be  purely  an  equitable 
interest  But  if  it  be  of  a  legal  nature— so  that  at  law,  the 
bargainor  was  the  temporary  owner  of  the  slave  until  failure 
of  the  condition,  the  result  would  be  very  different  The 
plaintiff  could  not  then  maintain  trover  for  a  conversion  of 
the  property,  while  this  legal  interest  was  outstanding  in  an- 
other— nor  could  he  set  up  a  mere  voluntary  surrender  of 
this  interest  to  the  injury  of  an  existing  creditor — and  the 
interest  itself  would  be  the  subject  of  seizure  and  sale,  under 
Fleming's  execution. 
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We  are  of  opinion  that  the  interest  reserved  to  the  bar-  Jon«  1840 
gainor  was  purely  equitable.  The  legal  construction  of  the  " 
instrument  is,  that  the  dominion  thereby  passes  to  the  bar- 
gainee, subject  only  to  the  condition  of  defeazance;  and  the 
bargainee  covenants  to  permit  the  bargainor  to  have  the  pos- 
session of  the  bargainee's  property  for  a  limited  time.  If  the 
bargainee  were  to  break  this  covenant,  and  take  possession 
against  the  bargainor's  will,  before  the  expiration  of  that 
time,  the  sole  remedy  of  the  bargainor  would  be  on  the  cov- 
enant. He  could  not  bring  detinue — or  trover — or  trespass 
for  the  property — because  he  had  no  dominion  in  it.  In  law, 
this  covenant  is  personal;  and,  inlaw,  the  covenantee  may  at 
pleasure  waive  it. 

We  are  in  this  action  restrained  to  the  consideration  of  the 
legal  rights  and  relations  of  the  parties.  And  it  by  no  means 
follows,  that  because  according  to  these,  the  plaintiff  must 
be  regarded  as  the  owner  of  the  property  under  the  deed  from 
the  time  of  its  execution,  therefore  he  is  not  to  account,  in 
a  proper  forum,  for  the  profits  of  the  property  until  there  was 
a  sale  pursuantly  to  the  requisitions  of  the  deed. 

Per  Curiam.  Judgment  affirmed. 


MALCOMBE  HORTON  es.  JOHN  HBNSLEY  et  al. 

Possession  alone  is  sufficient  to  maintain  the  action  of  trespass  against 
mere  lortfeatort.  And,  in  such  action,  all  procurers,  aiders  and  abetr 
tors— nay,  even  those  who  are  not  privy  to  the  commission  of  a  tree* 
pass  for  their  nse  and  benefit,  but  who  afterwards  assent  to  it— are  e* 
qaally  liable  with  those  who  commit  the  act  of  trespass. 

This  was  an  action  of  Tkespass  auABE  clausum  fre- 
a  it,  tried  at  Buncombe,  on  the  last  circuit,  before  his  honor 
Judge  Hall. 

The  declaration  was  for  an  injury  done  by  the  defendants 
to  a  mill  dam,  which  the  plaintiff  alleged  was  in  his  possess- 
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Jim  1840  ion.    The  dam  was  across  a  creek  that  ran  through  the  land 

on  which  the  plaintiff  resided  at  the  time  of  the  alleged  tres- 

T       pass.    Upon  the  trial!  it  was  in  evidence  that  the  defendants 

Htosley  went  to  the  plaintiff,  and  informed  him  that  they  were  au- 
ot         thorised  to  lay  off  a  slope  in  the  dam,  and  asked  his  permis- 
sion to  do  so;  upon  which  the  plaintiff  denied  that  they  had 
any  such  authority;  said  that  he  gave  them  no  permission  to 
do  any  thing  which  the  law  did  not  authorise  them  to  do; 
and  that  if  they  tore  away  the  dam,  he  would  sue  them. 
The  defendants  thereupon  proceeded  to  the  dam;  and,  after 
4  short  conference,  Gardner,  one  of  them,  marked  out  a  slope 
upon  it,  when  one  of  the  other  defendants  asked  Gardner  if 
they  should  cut  the  dam.    To  this  enquiry  Gardner  replied, 
"  you  know  your  own  business;  but  I  am  afflicted  with  rheu- 
matism, and  can't  go  into  water."    The  other  defendants  then 
cut  away  twenty-eight  feet  of  the  middle  of  the  dam,  down 
(o  the  mud  sill;  and  whilst  this  was  doing,  Gardner  was  sit- 
ting on  the  bank  of  the  creek,  in  sight  of  the  scene  of  ope- 
rations, and  saw,  and  remarked  to  another  person  in  compa- 
ny with  him,  upon  what  was  going  on.    During  the  time 
the  defendants  were  engaged  in  cutting  the  dam,  the  plaintiff 
came  down  to  the  place  where  Gardner  was,  and  upbraided 
them  for  tearing  away  the  dam,  after  pretending  that  they 
only  designed  to  lay  off  a  slope.    To  this  Gardner  replied, 
that  he  had  done  his  best  to  prevent  it;  when  the  plaintiff 
•  said  that  he,  Gardner,  could  have  prevented  it  if  he  had  tried, 
and  that  he  was  the  cause  of  it.    In  another  conversation, 
Gardner  said  that  he  could  prove,  by  the  person  with  whom 
he  was  sitting,  that  he  had  nothing  to  do  with  it;  whereupon 
one  of  the  other  defendants  asked  him  if  he  did  not  agree  to 
go  his  bob;  to  whiph  Gardner,  after  some  hesitation,  replied, 
"  if  you  bring  me  in,  I  have  two  or  three  hundred  dollars, 
whiph  have  not  yet  been  spent"    It  was  further  in  evidence 
that  the  plaintiff  had  a  field  in  cultivation,  about  two  hun- 
dred yards  from  the  dam;  that  he  had  been  living  on  the 
land  several  years;  that  eight  or  ten  years  before  the  alleged 
trpspnss,  there  was  a  mill  house  connected  with  this  dam, 
which  was  possessed  and  used  by  him  in  grinding  grain  for 
himself  and  neighbours;  that  the  mill  house  was  carried  away 
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by  a  freshet,  eight  or  ten  years  before,  and  bad  never  been  re- June  1840 
built;  that  a  few  days  before  the  dam  was  cut,  the  plaintiff"  Z7~ 
had  worked  upon,  and  repaired  it,  preparatory,  as  he  declar-       v 
ed  at  the  time,  to  rebuilding  the  mill.    There  was  also  evi-  Hemley 
dence  that  the  plaintiff  had  a  fish  trap  at  the  dam,  which  was 
destroyed  by  the  defendants  when  they  cut  the  dam. 

The  defendants  offered  evidence  to  shew  that  the  plain- 
tiffs design,  in  repairing  the  dam,  was  not  to  rebuild  the  mill, 
but  more  successfully  to  catch  fish.  They  also  offered  in  ev- 
idence a  grant  from  the  State  to  John  G.  Blount,  dated  in 
1796,  for  the  land  on  which  the  plaintiff  lived.  The  plain- . 
tiff  offered  no  evidence  of  title  other  than  his  possession;  and 
the  defendants  did  not  pretend  that  they  had  any  title  them- 
selves, nor  any  authority  from  Blount  to  enter  upon  the  land. 

The  counsel  for  the  defendants  contended  that  the  plain- 
tiff was  not  entitled  to  recover,  because  he  had  shewn  no  pos- 
session; and,  if  entitled  to  recover  any  thing,  he  was  entitled 
to  nominal  damages  only,  and  requested  the  Court  so  to 
charge  the  jury. 

His  Honor  instructed  the  jury,  that  if  they  inferred  that 
the  mill,  before  it  was  carried  away,  had  been  in  the  possess- 
ion and  use  of  the  plaintiff,  and  that  he  repaired  the  dam  a 
few  days  before  the  trespass  complained  of,  with  the  view  of 
repairing  the  mill,  these  facts,  especially  when  connected  with 
he  evidence  that  the  defendants  had  applied  to  the  plaintiff 
for  his  permission  to  make  a  slope  upon  the  dam,  established     * 
such  a  possession  in  the  plaintiff  as  would  entitle  him  to  re- 
cover; and  that  he  had  a  right  to  recover  damages  to  the  ex- 
tent of  the  injury  which  the  dam  had  sustained;  and  that  all 
the  defendants  who  had  aided,  abetted,  counselled  or  com* 
manded  the  trespass,  or  who  had  assented  to  it  after  it  was 
done,  were  equally  liable  with  those  who  actually  committed 
the  act  complained  of.    The  plaintiff  had  a  verdict  and  judg- 
ment against  all  the  defendants,  and  they  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Gaston,  Judge.  We  see  no  ground  on  which  this  judg-. 
ment  can  be  impeached.  It  is  not  to  be  questioned  but  that 
possession  alone  is  sufficient  to  maintain  an  action  of  trespass 
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Jane  1840  against  mere  tort-feasors.  The  evidence  to  shew  possession 
in  the  plaintiff  was  pertinent,  direct  and  uncontradicted.  And 
in  trespass,  all  procurers,  aiders  and  abettors — nay,  those  who 
are  not  even  privy  to  the  commission  of  a  tresspass  for  their 
use  and  benefit,  but  who  afterwards  assent  to  it — are,  in  judg- 
ment of  law,  principals.  Com.  Dig't.  Tres.  C.  1, 4  Inst.  317. 
The  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 


DEN  on  Eton,  of  WILLIAM  D.  JONES  et  al.  «.  REBECCA 

POSTEN. 

Where  a  testator,  who  had  three  tract!  of  land  adjacent  to  each  other, 
over  parts  of  all  which  his  plantation  extended,  and  had  three  sons, 
R.,  J.  and  W.,  of  whom  R.  and  J.  were  married,  and  resided  upon  the 
testator's  lands,  devised  to  his  wife  "fall  possession  of  all  the  planta- 
tion and  stock  &c.,  daring  her  natural  life  or  widowhood,  except  the 
particulars  that  may  hereafter  be  mentioned,"  and  then  devised  to  his 
son  R.  "all  the  200  acre  tract  of  land  that  he  now  lives  on,  and  so  much 
of  the  old  tract  as  lies  on  the  same  side  of  Homony  creek,"  &c.;  and 
in  a  subsequent  part  of  his  will,  devised  as  follows:  "I  will  and  be- 
queath to  my  son  J.  all  the  remaining  part  of  the  old  tract  of  land,  ex- 

f  elusive  of  the  part  above  mentioned,  to  my  son  R.,  and  bequeath  onto 
my  son  J.  my  still  and  all  her  furniture  at  the  death  or  marriage  of  my 
wife.  Also  my  wagon  and  hind  gearing  at  her  death)"  B  was  held 
that  the  testator's  son  J.  took  an  immediate  estate  in  fee  in  the  lands 
devised  to  him,  and  not  an  estate  in  remainder  after  the  death  or  mar* 
riage  of  the  testator's  widow. 

This  was  an  action  of  Ejectment,  for  a  tract  of  land, 
tried  at  Buncombe,  on  the  last  circuit,  before  his  Honor  Judge 
Hall;  when  the  jury  found  the  following  special  verdict: 

"  That  the  paper  writing  given  in  evidence,  is  the  last  will 
and  testament  of  John  Posten,  deceased;  that  in  the  said  will 
are  contained,  among  others,  the  following  clauses:  '  Item 
2nd.    I  will  and  bequeath  unto  my  dearly  and  well  beloved 
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wife,  Rebecca,  full  possession  of  all  the  plantation  and  stock, 
house  and  household  furniture,  during  her  natural  life  or Jqn6  1M0 
widowhood,  except  the  particulars  that  may  hereafter  be""joneg 
mentioned.  Item  8th.  I  will  and  bequeath  unto  my  son,  et  al. 
Robert,  all  the  two  hundred  acre  tract  of  land  that  he  now  p^ten. 
lives  on,  and  so  much  of  the  old  tract  as  lies  on  the  same  side 
of  Homony  creek,  above  Joshua  Jones,  Junior's,  land,  and  all 
the  land  that  is  included  in  a  bottom,  known  by  the  name  of 
the  Wagon  Ford  Bottom,  on  the  north  side  of  Homony  creek. 
Item  9th.  I  will  and  bequeath  to  my  daughter,  Mary,  fifty 
dollars.  Item  10th.  I  will  and  bequeath  to  my  son,  John 
A.  B.,  all  the  remaining  part  of  the  old  tract  of  land,  exclu- 
sive of  the  part  above  mentioned  to  my  son  Robert;  and  be- 
queath unto  my  son  John  A.  B.  my  still  and  all  her  furniture, 
at  the  death  or  marriage  of  my  wife.  Also,  my  wagon  and 
hind  gearing,  at  her  death.  Item  14th.  I  will  and  bequeath 
unto  my  son  William,  the  three  hundred  acre  tract  of  land 
that  I  now  live  on — the  house  and  cupboard,  at  the  death  or 
marriage  of  my  wife— and  one  horse  and  saddle,  and  mill 
and  her  furniture;'  that  the  land  therein  devised  to  the  testa- 
tor's son,  John  A.  B.  Posten,  is  the  land  in  controversy;  that 
the  lessors  of  the  plaintiff  claim  title  under  the  devise  made  to 
John  A.  B.,  and  have  his  title  thereto;  that  Rebecca  Posten, 
the  defendant,  is  the  widow  of  the  testator  and  devisee  under 
said  will,  and  that  she  has  never  since  married,  and  is  in  pos- 
session of  the  land  in  controversy;  that  the  lands  devised  in 
the  said  will,  comprise  the  whole  of  the  testator's  real  estate, 
and  lie  in  three  adjoining  tracts,  to  wit,  the  three  hundred 
acre  tract  on  which  the  testator  had  his  dwelling  house, 
mills,  <fcc.— the  tract  devised  to  his  son  Robert,  and  the  lands 
devised  in  part  to  Robert,  and  the  remaining  part  to  John  A. 
B.,  being  that  in  dispute;  that  the  testator's  plantation  em- 
braced lands  on  all  the  tracts,  two  thirds  of  which  were  on 
the  lands  devised  to  John  A.  B.,  and  the  field  thereon  extend- 
ed up  to  within  two  hundred  yards  of  the  mansion  house; 
that  the  testator  had  no  other  sons  except  the  three  devisees; 
that  Robert  and  John  were  married  and  living  on  the  testa- 
tor's lands,  but  John  was  not  living  on  the  lands  devised  to 
him;  and  that  William  was  a  boy  under  age,  living  with  his 
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Jane  1840  father;  that  the  testator  died,  not  long  after  the  date  of  his 
—J  will,  which  was  on  the  27th  of  January,  1819.    If,  in  law, 

et  al.    the  devisee,  John  A.  B.,  took  a  present  interest  under  the  will, 
T       they  find  the  defendant  guilty;  but  if  he  took  only  a  remain- 
der after  the  wife's  death  or  marriage,  they  find  her  not  guil- 
ty." 

Upon  these  facts,  the  court  gave  judgment  for  the  plaintiff's 
lessors,  and  the  defendant  appealed. 
No  counsel  appeared  for  either  party  in  this  Court 

Gaston  j  Judge.  The  will  of  John  Posten,  which  we  are 
called  upon  to  expound,  is  set  forth  at  length  in  the  trans- 
cript. At  the  time  of  its  execution,  he  was  seized  of  three  ad- 
jacent tracts  of  land,  and  no  other.  The  first  of  these  was 
a  tract  of  300  acres,  on  which  his  dwelling  house  and  mills 
were  situate;  the  second,  a  tract  of  200  acres,  on  which  his 
son  Robert  was  living,  being  the  same  which,  in  the  will,  is 
altogether  devised  to  the  said  Robert;  and  the  third,  a  tract 
called  the  old  tract,  being  the  same  whereof  a  part  is  in  the 
will  given  to  Robert,  and  a  part  to  the  testator's  second  son, 
John  A.  B.  Posten.  The  inclosed  land  or  plantation  of  the 
testator  covered  parts  of  all  these  tracts,  and  embraced  two 
thirds  of  the  part  given  to  John  A.  B.,  whereof  the  field  ap- 
proached to  within  300  yards  of  the  testator's  dwelling.  The 
testator  had  three  sons,  Robert;  John  A.  B.,  and  William,  of 
whom  the  two  former  were  married  and  living  on  land  of  their 
father;  but  Jdhn  was  not  living  on  the  part  devised  to  him  in 
the  will.  William  was  a  boy  under  age,  living  with  his  fath- 
er. The  testator  died  very  soon  after  the  execution  of  the 
will.  And  the  sole  question  is,  whether  the  devise  to  John  A. 
B.  Posten  was  of  an  immediate  fee,  or  of  an  estate  in  remain, 
der  after  the  death  or  marriage  of  the  testator's  widow. 

We  cannot  pronounce  with  confidence  what  was  the  inten- 
tion of  the  testator;  but,  following  as  well  as  we  can  the  es- 
tablished rules  of  construction,  we  are  brought  to  the  con- 
elusion  that,  under  the  will,  John  took  an  immediate  fee 
simple. 

The  disposition  made  for  the  testator's  wife  of  "full  pos- 
session of  all  the  plantation  and  stock;  house  and  household 
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furniture,  during  her  natural  life  or  widowhood,"  is  qualified  Jane  1840 
by  the  exception,  "  except  the  particulars  that  may  be  hereaf- "  ~ 
ter  mentioned."  Upon  these  words  we  should  be  obliged  to  et  a), 
hold,  that  the  exception  is  broad  enough  to  take  in  any  sub-  v 
sequent  disposition  that  might  be  therein  made,  of  the  plan- 
tation, as  well  as  of  the  stock  and  other  articles.  The  plan- 
tation, stock,  house  and  household  furniture,  are  enumerated 
as  constituting  one  subject  of  gift— and  the  subject,  consist- 
ing of  these  individuals,  is  given  with  the  modification,  and 
liable  to  the  exceptions,  expressed  in  the  donation.  The  cor- 
rectness of  this  opinion  is  made  the  more  manifest,  by  exam- 
ining the  devise  to  the  testator's  son  Robert.  The  words  of 
it  are,  "  I  will  and  bequeath  to  my  son  Robert,  all  the  200 
acre  tract  of  land  that  he  now  lives  on,  and  so  much  of  the 
old  tract  of  land  as  lies  on  the  same  side  of  Homony  creek, 
above  Joshua  Jones's  land,  and  all  the  land  included  in  a  bot- 
tom known  by  the  name  of  the  Wagon  Ford  Bottom,  on  the 
north  side  of  Homony  creek."  The  testator  recognizes  that 
the  devisee  is  then  actually  living  on  the  200  acre  tract;  and 
if  the  testator  did  not  design  to  clothe  this  possession  with  a 
title,  but  to  confer  a  right  of  possession  at  a  future  day — it 
cannot  be  doubted,  we  think,  but  that  he  would  have  here 
used  some  words  indicative  of  this  his  purpose.  This  part 
of  the  devise  to  Robert,  admits  of  no  other  construction  than 
as  passing  an  immediate  estate  in  fee.  If  so,  all  contained 
in  that  clause,  being  but  the  sum  of  what  is  thereby  given,  is 
necessarily  also  given  immediately;  and,  therefore,  the  whole 
of  the  land  given  to  Robert  is  excepted  out  of  the  disposition 
to  the  testator's  widow.  After  this  devise  to  Robert,  comes 
a  bequest  of  $50  to  one  of  the  testator's  daughters,  Mary;  and 
then  follows  the  item  or  section  of  the  will  which  is  the  im- 
mediate subject  of  the  prpsent  dispute.  If  the  first  sentence 
be  considered  per  se — and  taken  as  a  whole*— it  leaves  no 
room  for  doubt.  "  I  will  and  bequeath  unto  my  son  John  A. 
&.,  all  the  remaining  part  of  the  old  tract  of  land,  exclusive 
of  the  part  above  mentioned  to  my  son  Robert."  There  could 
be  no  reason  for  refusing  to  hold  this  to  be  an  immediate  gift, 
after  having  ascertained  that  a  devise  in  the  same  terms  to 
ftobert  was  to  be  so  expounded.    If  the  gift  to  Robert  comes 
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June  1840  within  the  "  exception"  to  the  disposition  made  to  the  wife, 
~  so  must  this  also.    The  enquiry  then  is,  does  the  sentence 

et  al.  stop  here?  Is  the  force  of  the  act,  expressed  by  the  termst 
p  v  "I  give  And  bequeath,"  here  expended?  The  clause  or  sec- 
tion continues  thus:  "  and  bequeath  unto  my  son  John  A.  B., 
my  still  and  all  her  furniture,  at  the  death  or  marriage  of 
my  wife — also,  my  wagon  and  hind  gearing,  at  her  death? 
Are  these  words,  "  at  the  death  or  marriage  of  my  wife,"  or 
the  words,  "  at  her  death,"  in  the  same  sentence  which  con- 
tains the  devise  of  the  land — so  that  the  modification  express- 
ed by  them  is  applicable  to  that  devise,  or  are  they  parts  of 
distinct  sentences,  containing  modifications  of  distinct  gifts? 
It  seems  to  us  that  the  rules  of  grammar  oblige  us  to  say— if 
there  be  no  plain  reason  to  the  contrary — that  these  modifica- 
tions are  not  parts  of  the  sentence  in  which  the  land  is  devis- 
ed, and  do  not  qualify  that  devise.  The  still  and  furniture, 
the  wagon  and  hind  gearing,  do  not  follow  on  after  the  land, 
as  an  addition  or  enumeration  of  further  articles  making  up 
the  subject  matter  on  which  the  beginning  words  of  the  sec- 
tion "  I  will  and  bequeath"  are  to  operate— but  are  separated 
therefrom  by  distinct  words  of  gift,  and  a  distinct  nomination 
of  the  legatee,  "  and  bequeath  unto  my  son  John  A.  B,"  dfcc. 
This  shews  that  the  testator  is  now  dealing  with  a  new  sub- 
ject, and  that  the  words  which  follow  apply  to  that  only,  and 
net  to  the  preceding  subject — unless  the  intent  that  they 
should  do  so  is  plain.  The  idea  is  fortified  by  the  peculiar 
language  of  the  last  part  of  the  clause,  "also,  my  wagon  and 
hind  gearing,  at  her  death, "  Here  is  a  modification  with  re* 
spect  to  the  sift  of  these  last  articles,  somewhat  though 
slightly  variant  from  that  in  the  disposition  of  the  articles  just 
before  mentioned.  The  clause  must,  therefore,  be  regarded 
as  consisting  of  three  sentences,  each  containing  a  separate 
disposition  of  the  subject  matter  of  gift  therein  mentioned. 
The  second  and  third  are  gifts  to  be  enjoyed  at  a  future  day 
— but  the  first  is  without  qualification,  therefore  immediate 
and  absolute. 

We  feel  that  this  mode  of  exposition  is  artificial,  and  of 
course  not  well  calculated  to  eviscerate  the  intent  of  those 
who  have  expressed  themselves  in  inartificial  language.  But 
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we  can  find  in  this  case  no  plain  indications  of  the  testator's  June  18 10 
meaning;  and,  unless  we  resort  to  the  rule  adopted,  we  shall" 
be  left  altogether  to  conjecture.    What  the  result  of  such  con-    et  al. 
jecture  might  be,  it  is  not  easy  to  say.    On  the  one  hand,  it       ▼ 
seems  strange  that  the  testator  should,  in  providing  for  his 
wife,  give  her  the  full  possession  of  all  his  plantation,  with 
the  exceptions  thereinafter  mentioned,  and  then,  by  excep- 
tions, take  away  more  than  two-thirds  of  the  seemingly  libe- 
ral gift.    But,  on  the  other  hand,  it  is  manifest  that,  in  the 
devise  to  one  of  his  married  sons,  he  intended  a  provision  se-    ( 
curing  to  him  a  present  home  for  himself  and  his  family — 
and  it  is  very  improbable  that,  in  a  devise  to  another  married  . 

J        *  Io  expound- 

son,  he  intended  to  make  a  provision  for  him  and  his  family  tag  a  *iu, 
after  the  death  or  marriage  of  testator's  widow !    But  we  are  ^ST™1" 
not  permitted  to  indulge  in  conjecture.    The  grammatical  eonstrae- 
construction  must  prevail,  when  an  intent  to  the  contrary  preraii 
does  not  plainly  appear.  AV& 

As  our  opinion  corresponds  with  that  expressed  by  his  ©«"ir*»7 
Honor,  in  the  Court  below,  the  judgment  must  be  affirmed.  plainly  ap* 

Per  Curiam.  Judgment  affirmed. 
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Jam  1M0  JOHN  L.  TERRELL  m.  GIDEON  WIGGINS. 

t 

If  the  charge  of  the  Jojlge  to  the  jury  be  correct,  or  be  each  that  the 
party  against  whom  a  verdict  is  found  cannot  complain  of  it,  a  mis- 
take of  the  jury  in  finding  a  verdict  without  evidence,  or  against  evi- 
dence, or  against  the  law,  can  be  corrected  only  by  the  Judge  presid- 
ing at  the  trial,  and  cannot  be  revised  by  the  Supreme  Court  upon  an 
appeal. 

This  was  an  action  of  Assumpsit,  tried  at  Franklin,  on 
the  last  circuit,  before  his  honor  Judge  Nash. 

On  the  trial,  the  plaintiff  proved  that  a  judgment  before  a 
justice  of  the  peace  was  granted  against  one  Brown  and  the 
defendant,  who  was  the  surety  of  Brown  in  a  joint  bond  or 
note  not  expressing  any  suretyship  on  its  face;  that  the  plain- 
tiff stayed  the  judgment,  and  afterwards  paid  the  same.  It 
also  appeared,  that  some  months  after  the  judgment  was  giv- 
en, and  rafter  the  stay  .was  out,  the  now  plaintiff  requested 
the  plaintiff  in  that  judgment  to  give  him  the  paper,  and  as 
he  lived  near  Brown,  he  would  collect  the  debt  out  of  him; 
that  several  months  afterwards,  the  judgment  being  applied 
for  by  a  constable,  in  order  to  collect  it  for  the  plaintiff  in 
the  judgment,  the  now  plaintiff  gave  it  to  him,  but  requested 
him  to  see  the  plaintiff  in  the  judgment,  and  get  him  to  grant 
indulgence  to  Brown  until  the  succeding  autumn,  when 
Brown  would  be  able  to  pay,  observing  at  the  same  time, 
the  plaintiff  knows  I  am  able;  that  about  two  weeks  after- 
wards, the  constable,  going  to  make  his  levy  on  Brown's  pro- 
perty, was  informed  by  the  now  plaintiff,  that  Brown  had 
confessed  a  judgment  to  him  during  the  interval,  and  he  had 
seized  Brown's  property  under  the  execution;  that  Brown's 
property  was  accordingly  sold  to  satisfy  the  now  plaintiff's 
demand,  and  that  Brown  had  all  along  before  that  time,  pro- 
perty enough  in  possession  to  satisfy  the  judgment  stayed  by 
Terrell,  the  now  plaintiff.  On  this  state  of  facts,  the  defend- 
ant contended  that  Terrell  having  himself  prevented  the 
collection  of  the  debt  from  Brown,  was  not  entitled  to  recov- 
er from  the  defendant.  The  plaintiff  contended  that  he  was 
the  surely  both  of  Brown  and  the  defendant — that  both  were 
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principals  as  to  him;  and  that  he  was  entitled  to  recover Jane  184° 
what  he  had  paid  to  satisfy  the  debt  of  the  defendant.  "Terrell 

His  Honor  being  of  opinion  that  the  plaintiff  was  the  sure-  ▼ 
ty  as  well  of  the  defendant  as  of  Brown,  instructed  the  jury  wWns# 
to  find  for  the  plaintiff.  The  jury  retired,  and  after  soqie 
time  returned  into  Court  and  asked  the  Judge  whether  fraud 
must  be  proved  or  might  be  inferred?  to  which  his  Honor  re- 
plied, that  the  jury  were  at  liberty  to  infer  any  thing  which 
the  facts  would  properly  warrant;  but,  nevertheless,  directed 
them  that  if  they  believed  the  evidence  in  the  case,  they 
were  bound  to  find  a  verdict  for  the  plaintiff.  The  jury  a- 
gain  retired,  and  after  some  time,  returned  with  a  verdict  for 
the  defendant.  A  new  trial  was  moved  for,  on  the  ground 
that  the  verdict  was  against  law  and  the  instructions  of  the 
court;  but  his  Honor,  holding  the  verdict  to  agree  with  the 
substantial  merits  of  the  case,  though  aj 
and  the  strict  legal  merits,  declined 
The  plaintiff's  counsel  then  object 
the  jury  that  they  might  infer  fraudj 
culated  to  mislead  the  jury,  notwitj 
rection  to  find  on  the  evidence  for 
a  new  trial  on  that  ground,  which 
ment  given  for  the  defendant,  the  pis 
case  was  submitted  without  argument  by 
W.  H.  Hayyyood  for  the  plaintiff,  and 

Badger  for  the  defendant. 

Ruff  in,  Chief  Justice.  The  jury  could  not  have  been 
misled  to  the  prejudice  of  the  plaintiff;  for  the  charge  of  the 
Judge  was  as  explicit  as  it  could  be,  in  favour  of  the  plain- 
tiff. There  was,  therefore,  no  error  on  the  part  of  the  court — 
at  all  events,  of  which  the  plaintiff  can  complain.  Then, 
as  to  error,  or  rather  mistake  of  the  jury  in  finding  a  verdict 
without  evidence,  or  against  evidence,  or  against  the  law;  it 
can,  if  it  exist,  be  corrected  only  by  the  Judge  presiding  at 
the  trial,  and  as  has  been  often,  decided,  is  beyond  the  reach 
of  this  court.  Goodman  v.  Smith,  4  Dev.  450 — Bank  of 
Newbem  v.  Pugh,  2  Hawks,  389. 

Pee  Curiam.  Judgment  affirmed. 
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Jane  1840  WILLIAM  HURDLE  etal.  Ex'rsof  HARMAN  HUDDLE  ra.  SI- 
LAS  W.  ELLIOTT. 

II  a  parent  die  leaving  a  will,  and  a  slave  pat  into  the  posession  of  a 
child,  be  not  disposed  of  in  it — that  is,  should  the  parent  die  intestate 
as  to  sach  slave,  whether  the  case  would  be  within  the  proviso  of  the 
act  of  1806, 1  Rev.  Stat  ch.  37,  sec  17,  so  as  to  make  the  gift  good, 
qucre? 

Where  a  testator,  who  had  upon  the  marriage  of  his  daughter  E.  placed 
a  negro  woman,  Fanny,  in  her  pospession,  bequeathed  as  follows:  "  I 
lend  unto  my  daughter  E.  two  negroes,  named  Fanny  and  Luke,  dur- 
ing her  natural  life,  and  their  increase.  Fanny  is  now  in  her  posses- 
sion. Luke  she  is  to  receive  after  my  decease— and  if  she  should 
never  have  a  lawful  heir  begotten  of  her  own  body,  for  them  and  their 
'  increase  to  be  returned  to  my  five  children"  &c:  Jt  was  held  that  the 

children  of  Fanny,  born  whilst  she  was  in  the  possession  of  the 
daughter  and  her  hupband,  but  before  the  death  of  the  testator,  passed 
under  the  bequest  to  the  daughter. 

The  case  of  Bullock  v.  Bullock,  2  Dev.  Eq.  Rep.  307,  approved. 

i 

This  was  an  action  of  Detinue,  for  two  negro  slaves  by 
the  names  of  Isaac  and  Esther,  tried  at  Chowan,  on  the  Fall 
circuit  of  1839,  before  his  honor  Judge  Nash. 

The  plaintiffs  claimed  the  slaves  in  question  as  executors 
of  Harman  Hurdle,  under  whom  the  defendant  claimed;  and, 
it  appeared  upon  the  trial,  that  the  defendant,  some  years  pre- 
vious to  the  testator's  death,  intermarried  with  his  daughter, 
Elizabeth;  that  upon  the  said  intermarriage,  the  testator  de- 
livered to  the  defendant  and  his  wife  a  negro  woman  slave 
named  Fanny;  that  the  slaves,  for  the  recovery  of  which  this 
suit  was  brought,  were  the  children  of  Fanny;  and  that  they 
were  born  whilst  their  mother  continued  in  the  possession  of 
the  defendant;  that  upon  said  slave  Fanny  being  delivered  to 
the  defendant  and  his  wife,  they  took  her  to  their  home,  and 
had  continued  in  possession  of  her  and  her  increase  ever 
since.    By  his  will  the  testator  bequeathed  as  follows: 

"  I  lend  unto  my  daughter,  Elizabeth  Elliott,  two  negroes 
named  Fanny  and  Luke,  during  her  natural  life,  and  their 
increase.  Fanny  is  now  in  her  possession — she  is  to  receive 
Luke  after  my  decease — and  if  she  never  should  have  a  law- 
ful heir  begotten  of  her  own  body,  for  them  and  their  increase 
to  be  returned  to  my  five  children,  namely,  Hardy,  Joseph, 
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William  and  Lemuel  Hurdle,  and  Sarah  Blanchard— and  if  Jone  1840 
ever  she  should  have  a  lawful  heir,  or  heirs  begotten  of  her~Hardle 
own  body,  for  them  to  have  the  two  aloresaid  negroes  and    et  ah 
their  increase  forever."  Elliott 

It  was  admitted  that  the  negro  woman  Fanny,  mentioned 
in  the  bequest,  was  the  negro  delivered  by  the  testator  to  the 
defendant,  as  above  stated;  and  also,  that  the  plaintiffs,  after 
the  testator's  death,  Which  took  place  in  183S,  demanded  the 
slaves  in  controversy,  before  the  commencement  of  this  action. 

It  was  insisted,  by  the  defendant's  counsel,  that  by  the  will 
ot  the  testator,  no  disposition  was  made  of  the  slaves  incon- 
sistent with  the  possession  of  the  defendant;  and  that  there 
being  nothing  in  the  will  that  indicated  a  disposition  on  the 
part  of  the  testator  to  change  the  possession  of  the  slaves,  the 
plaintiffs  were  not  entitled  to  recover.  His  Honor  charged 
the  jury  that  the  bequest  operated  as  a  revocation  of  the  ad- 
vancement; and  that  the  plaintiffs  were  entitled  to  recover. 

The  plaintiffs,  under  this  charge,  had  a  verdict  and  judg- 
ment, and  the  defendant  appealed. 

•ftf.  Haughtont  for  the  defendant,  referred  to  the  cases  of 
Reno's  Ez*rs.  vs.  Davis  <f  Wife,  4  Hen.  &  Mum.  283— 
Kenan  vs.  Roberts,  1  Wash.  Rep.  107 — Davis  vs.  Miller }  1 
Call's  Rep.  127— Shelton  vs.  Shdton,  1  Wash.  Rep.  56* 

A.  Moore,  for  the  plaintiff,  submitted  the  case  without  ar- 
gument 

Ruffik,  Chief  Justice.  The  defendant's  case  requires  him 
to  establish  two  points.  First,  that  the  will  contains  no  dis- 
position of  the  negroes  in  dispute;  for  if  it  does,  then  the  as- 
sent of  the  executor  is  wanting.  Second,  that  as  there  is  no 
such  disposition,  the  issue  of  Fanny  does  not  vest  in  the  ex- 
ecutor virtute  officii,  but  belongs  to  the  defendant  as  an  ad- 
vancement under  the  act  of  1806, 1  Rev.  Stat.  ch.  37,  sec.  17. 

The  last,  as  a  general  question,  is  an  important  one,  and 
merits  much  consideratien.  We  do  not,  however,  propose  to 
discuss  it,  much  less  to  decide  it,  in  the  present  case,  as  our 
judgment  will  be  for  the  plaintiff  upon  the  first  point.  For 
this  reason,  we  should  not  think  it  necessary  to  notice  the 
doubt  upon  the  act  of  1806,  did  not  the  question  so  plainly 
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June  1840  present  itself  in  the  case  as  to  render  total  silence  on  it  liable 
to  be  mistaken  for  acquiescence  in  a  dictum  found  upon  it. 
There  has  certainly  been  no  direct  adjudication  on  the  point. 
But  in  Stallings  v.  Stallings,  1  Dev.  Eq.  Rep.  298,  it  fell 
obiter  from  a  most  respectable  and  reflecting  Judge,  that  if 
if  there  be  a  will,  and  a  slave,  put  into  the  possession  of  a 
child,  be  not  disposed  of  in  it — that  is,  should  the  parent  die 
intestate  as  to  it,  the  case  would  still  be  within  the  proviso, 
so  as  to  make  the  gift  good.  As  the  parent  there  died  with- 
out making  a  will  at  all,  there  was  nothing  to  call  for  those 
observations.  Nor  do  we  know,  that  either  before  or  since, 
a  remark  has  fallen  from  any  other  member  of  the  Court,  to 
indicate  an  opinion  that  any  thing  short  of  a  dying  without 
will  would  satisfy  the  words  of  the  act — "  he  or  she  dying 
intestate."  Certainly,  the  objections  to  the  doctrine  of  a  par- 
tial intestacy  being  within  the  act,  are  not  few  nor  trivial. 
There  is,  in  the  first  place,  the  intestacy  mentioned  in  the  act, 
without  qualification.  Next,  the  act  speaks  only  of  such 
parole  gifts  as  may  grow  into  advancements  upon  the  death 
of  the  parent;  and  there  is  no  such  thing  as  advancement  or 
hotch-pot  in  personalty  upon  a  partial  intestacy.  Besides,  if 
the  gift  be  good  because  the  will  does  not  dispose  of  the 
slave,  then  it  must  be  good  so  far  as  by  the  will  the  slave  is 
not  disposed  of.  Suppose,  then,  for  example,  that  a  father 
put  a  negro  into  his  son's  possession,  and  then  by  his  will 
give  the  negro  to  the  son  for  life,  and  does  not  limit  over  the 
remainder:  is  the  son  to  have  the  remainder  by  force  of  the 
Act,  in  opposition  to  the  clear  intent  to  the  contrary,  and  the 
express  limitation  for  life?  These  are  some  of  the  obstacles 
in  the  way  of  the  construction,  intimated  in  Stallings  v. 
Stalling*,  which  induce  the  Court  to  invite  discussion  on 
it,  as  an  open  question,  when  its  determination  may  be  ne- 
cessary to  the  decision  of  a  cause.  Perhaps  such  discussion 
may  commend  the  doctrine  to  our  adoption;  but  at  present 
we  feel  obliged  to  say,  that  as  there  has  been  no  adjudication 
on  it,  we  shall  willingly  hear  all  that  can  be  said  on  either 
side  of  it.  This  we  say  with  the  less  hesitation,  because 
Judge  Henderson  himself  afterwards,  in  Bullock  v.  bul- 
lock, 2  Oev,  Eq.  307,  notwithstanding  some  indistinct  ex- 
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pressions  similar  to  those  before  used  by  him,  finally  places  Jane  184° 
his  opinion  upon  the  ground  that  the  will  carried  the  increase  ~       „ 
to  the  testator's  daughters,  Susan  and  Lucy.    He  refers,  in-    et  a), 
deed,  and  properly  enough,  to  the  act  of  1806;  but  it  is  only        T 
as  a  guide  to  the  testator's  intent,  in  aid  of  the  Court,  in  put- 
ting a  construction  on  the  will  giving  to  it  something  of  the 
nature  or  meaning  of  a  confirmation.    He  does  not  intimate 
that  those  persons  could  take  the  increase,  by  force  of  the 
"statute,  as  advancements.    Unquestionably  they  could  not; 
for  if  they  did  not  pass  under  the  bequest  to  the  daughters, 
with  the  original  stock,  they  must  have  been  included  in  the 
residuary  clause,  which  was  found  in  that  will.    There  was 
not  even  a  partial  intestacy  there;  and,  consequently,  the 
Court  looked  anxiously  through  the  whole  will,  to  ascertain 
the  intent,  that  the  daughters  should  take  the  increase  born 
in  their  possession. 

Our  decision,  in  the  present  case,  is  formed  upon  the  same 
ground — and  much  upon  the  authority  of  Bullock  v.  Bul- 
lock. We  think  the  negroes  sued  for,  are  disposed  of  in  the 
will;  and,  consequently,  that  the  plaintiff  must  recover,  as  his 
assent  to  the  legacy  does  not  appear.  In  the  case  just  men- 
tioned, the  testator  gave  to  his  daughters  the  negroes,  stocks 
of  horses,  cattle,  household  goods,  &c.,  which  he  put  into 
their  possession  respectively  upon  their  marriage.  The  will 
was  silent  as  to  the  increase.  Yet  it  was  held,  that  the  issue 
born  in  the  possession  of  the  daughters,  in  the  life  time  of  the 
father,  passed;  because  the  reference  to  the  possessions  of  the 
daughters  shewed  the  testator  meant  them  to  take  as  from  the 
delivery  of  the  possession.  Here  the  language  is  still  stronger; 
for,  besides  referring  to  the  possession,  the  will,  in  connexion 
with  that  reference,  expressly  mentions  the  increase.  "I 
lend  unto  my  daughter  E.,  two  negroes,  named  Fanny  and 
Luke,  during  her  natural  life,  and  their  increase.  Fanny  is 
now  in  her  possession.  She  is  to  receive  Luke  after  my  de- 
cease." The  word  u  increase,"  is  not  unequivocal.  Gene- 
rally speaking,  indeed,  it  carries  only  issue  born  after  the 
death  of  the  testator;  yet  sometimes  it  has  carried  that  born 
after  the  date  of  the  will;  and  it  may  even  take  that  born  be- 
fore the  date  of  the  will,  upon  the  apparent  intent.    We  have 
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June  1840  not  the  whole  of  this  will  before  us;  and,  therefore,  cannot  say 
„  ..  what  might  be  collected  from  other  parts  of  it.  But,  upon 
et  al.  the  words  of  this  clause,  and  the  facts  stated  in  the  case,  we 
T  think  the  testator  intended  to  give  all  the  issue  Fanny  had, 
from  the  time  he  delivered  her  to  his  daughter.  Why  else 
did  he  make  a  reference  to  her  possession?  It  was  not  neces- 
sary, for  the  purpose  of  identifying  the  negro;  which  was 
sufficiently  done  by  her  name.  He  had  a  different  thing  in 
his  mind,  in  mentioning  the  possession  of  that  negro;  which 
was,  to  date  the  period  from  which  the  benefit  of  the  gift 
should  commence;  for,  he  goes  on  to  say,  as  to  the  other  ne- 
gro, "  she  is  to  receive  him  after  my  death?  Undoubtedly 
we  are  to  collect  from  this,  that  it  was  the  purpose  of  the  tes- 
tator, unless  he  should  revoke  his  will,  to  treat  Fanny  as  his 
daughter's,  brfore  his  death;  and  that  she  should,  at  least, 
have  the  issue  born  after  the  making  of  the  will.  If  so,  we 
think  we  must  hold,  from  the  reference  to  her  possession,  that 
the  effect  of  that  is  to  be  carried  back  to  the  time  the  possess- 
ion was  acquired.  This  is,  in  some  degree,  confirmed  by  the 
improbability  that  the  testator  intended  these  two  small  chil- 
dren to  be  separated  from  their  mother;  and  yet  more  so,  by 
the  circumstance  that,  whether  effectually  or  not,  is  not  ma- 
terial to  this  purpose,  he  gives  over  to  his  other  children  all 
he  gives  to  the  daughter,  including  the  mother  and  issue,  up- 
on the  death  of  the  daughter,  without  having  "a lawful  heir 
begotten  of  her  body." 

We  think,  therefore,  the  plaintiff  is  entitled  to  recover  at 
law;  though,  unless  the  slaves  be  wanted  for  the  purpose  of 
paying  debts,  the  defendant  may,  in  another  forum,  claim 
them  as  a  part  of  his  wife's  legacy. 

Per  Curiam.  Judgment  affirmed. 
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JAMES  D.  NEWSOM  vs.  WILLIAM  ROLES.  June  1840 

An  absolute  bill  of  sale  for  slaves,  accompanied  with  a  parole  contract  be- 
tween the  parties  that  the  vendor  might  redeem  or  re-purchase  the  slaves 
by  re-paying  the  same  price,  is  not  void  as  against  the  creditors  of  the 
vendor  under  the  act  of  1820,  1  Rev.  Stat.  ch.  37,  sec.  23,  or  the  13th 
Eliz.,  1  Rev.  Stat.  ch.  50,  sec.  1,  when  it  is  admitted  that  the  sale 
was  not,  and  was  not  intended  to  be,  a  mortgage,  but  was  bona  fide 
absolute,  and  for  a  fair  price* 

The  case  of  Gregory  v.  Perking  4  Dot.  Rep.  50,  dintingaished  from 
this  and  approved. 

The  plaintiff,  Newsom,  sued  out  an  attachment  against 
the  defendant,  Roles,  and  had  it  levied  upon  several  slaves, 
as  the  property  of  Roles,  but  which  were  then  in  the  pos- 
session of  one  Samuel  Harris;  whereupon  Harris  filed  an  in- 
terplea,  in  which  he  claimed  the  slaves  as  his  own.  An  is- 
sue was  thereupon  made  up  between  the  said  Harris  and 
Newsom,  the  plaintiff,  in  the  attachment,  to  try  whether  the 
said  slaves  were  the  property  of  the  said  Harris,  the  inter- 
pleader, or  of  the  said  Roles,  the  defendant  in  the  attach- 
ment; which  issue  was  tried  at  Franklin,  on  the  last  circuit, 
before  his  honor  Judge  Nash. 

On  the  part  of  Harris,  a  general  power  of  attorney  from 
Roles  to  one  John  L.  Terrell,  dated  the  1st  Dec,  1838,  was 
produced  and  proved;  and  it  was  also  proved,  that  the  said 
Harris,  before  the  suing  out  of  the  attachment,  to  wit,  on 
the  2nd  of  April,  1839,  purchased  the  slaves  in  question  of 
the  said  John  L.  Terrell,  at  the  price  of  $1,225 — paid  the 
purchase  money,  and  the  slaves  were  delived  to  him  by  Ter- 
rell,  who,  at  the  same  time,  executed  and. delivered  to  him 
an  absolute  bill  of  sale,  of  that  date,  for  the  said  slaves. — 
The  plaintiff,  Newsom,  thereupon,  called  as  a  witness  the 
said  John  L.  Terrell,  who  deposed  that  Roles,  being  about 
to  go  to  the  south  western  country,  to  attend  to  affairs  there, 
of  importance  to  him,  executed  the  power  of  attorney  afore- 
said, in  order  to  make  the  witness  his  general  agent,  during  ' 
his  absence;  that  while  he  was  so  absent,  the  witness  found 
the  state  of  Roles's  affairs  here,  to  be  such,  that  a  sale  of  bis 
property  might  be  necessary  before  his  return,  wrote  to  him 
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June  1840  to  that  effect,  and  was,  in  reply,  directed  by  him,  that  if  he 

Newsom  ^a^  to  se^  ^iese  negroes,  as  they  were  favorite  slaves,  and 
y  he,  Roles,  expected  so  to  arrange  his  affairs  in  the  south  west 
Roles,  ng  to  ena5ie  hjm  to  save  the  slaves,  he,  witness,  should  re- 
serve a  right  to  Roles,  to  redeem  or  re-purchase  them.  That 
afterwards,  Harris,  who  was  a  surety  of  Roles  to  one  Alston, 
in  a  bond  for  $1,000,  applied  to  the  witness  as  Roles's  agent, 
to  do  something  for  his  security;  and  proposed  to  take  bonds 
for  that  purpose.  This  being  declined,  Harris  proposed  to 
purchase  the  negroes  in  question,  and  the  witness  agreed  to 
sell  them  to  Harris  at  the  price  of  $1,225;  that  being  the 
value  of  the  negroes,  as  stated  in  a  memorandum  of  Roles, 
and  being,  in  the  opinion  of  the  witness,  a  full  and  fair  pi  ice 
for  them;  that  the  price  was  paid  as  follows,  to  wit,  $1,000 
paid  to  discharge  the  bond  to  Alston — by  discharge  of 
$93:18  cts.  due  from  Roles  to  Harris  oq  a  bond;  and  by  the 
payment  to  the  witness  of  the  balance,  to  wit,  $131:82  cts.; 
and  the  negroes  were  delivered,  and  the  bill  of  sale  execut- 
ed, as  before  stated:  that  in  the  contract  of  sale  between  the 
witness  and  Harris,  it  was  expressly  agreed  that  Roles  should 
have  the  privilege  to  redeem  or  re-purchase  the  slaves,  if  he 
chose,  by  repaying  the  same  sum  to  Harris;  that  witness, 
without  such  reservation,  would  not  have  felt  at  liberty,  un- 
der his  instructions,  to  sell,  and  would  not  have  sold,  the 
said  slaves  to  Harris.  Being  cross-examined,  the  witness 
further  proved,  that  no  mortgage  was  intended;  that  it  was  a 
sale  of  the  negroes  to  Harris;  that  as  soon  as  it  was  complet- 
ed, the  relation  of  debtor  and  creditor,  or  surety,  ceased  be- 
tween Harris  and  Role?;  that  the  negroes  were  entirely  at 
Harris's  risk;  that  Roles  was  uuder  no  obligation  to  redeem 
or  re-take  the  negroes;  but  that  the  sale  was  an  absolute  one, 
except  the  privilege  to  Roles,  at  his  option,  merely  to  re- 
purchase the  slaves. 

The  plaintiff,  Newsom,  also  proved  the  debt  on  which  his 
action  was  brought,  and  it  was  admitted  that  it  was  a  debt 
fairly  owing  from  the  said  Roles. 

!  The  plaintiff's  counsel,  admitting  that  the  transaction  a- 
foresaid,  between  the  said  Harris  and  Terrell,  was,  in  fact, 
banajide}  and  was  not,  in  law,  a  mortgage,  nor  designed  as 
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such,  nevertheless  insisted  that,  in  law,  the  title  to  the  said  Jane  1840 
slaves  did  not  pass  to  Harris  as  against  the  creditors  of  Roles.  TI 

^  Neweom 

and  that  the  jury  ought  to  find  the  issue  against  Harris  on  v 
his  interplea;  and  thereupon  a  verdict  was  taken  by  consent  Rol«*« 
for  the  plaintiff,  Newsom,  on  the  said  issue,  subject  to  the 
opinion  of  the  court,  upon  the  matters  above  stated,  as  a  case 
reserved;  and  judgment  to  be  entered  upon  the  said  interplea 
(notwithstanding  the  said  verdict)  according  to  the  opinion 
of  the  court:  and  the  court  being  of  opinion  thereupon  for 
the  plaintiff,  Newsom,  a  judgment  was  rendered  for  him,  and 
the  interpleader,  Harris,  appealed. 

Badger,  for  the  interpleader,  Harris,  contended  that  the 
Judge  was  misled  by  general  expressions,  in  the  case  ot 
Gregory  v.  Perkins,  4  Dev.  Rep.  50,  and  argued  to  Aew 
that  there  was  an  essential  difference  between  mortgages  and 
conditional  sales,  Poindexter  v.  McCannon,  1  Dev.  Eq. 
Rep.  373. 

W.  H.  Haywood  and  Battle,  for  the  plaintiff,  Newsom, 
relied  upon  the  case  of  Gregory  v.  Perkins,  and  contented 
that  the  right  to  re-purchase  the  slaves  was  a  valuable  right  * 
in  Roles,  to  the  benefit  of  which  his  creditors' ought  to  be 
entitled;  and  that,  as  it  was  not  inserted  in  the  deed,  so  that 
it  might  be  registered  with  it,  the  deed  was  void  as  against 
the  creditors  of  Roles.  They  also  referred  to,  and  comment- 
ed upon,  the  cases  of  Poindexter  v.  McCannon,  ubi  supra, 
and  Munnerlin  v.  Birmingham,  2  Dev.  &  Bat.  Eq. 
Rep.  358. 

Rufpin,  Chief  Justice.  There  is  po  reason,  we  think,  for 
impeaching  the  conveyance  to  Harris.  He  paid  the  full  val- 
ue of  the  slaves,  not  as  a  loan,  but  as  the  price  upon  a  pur- 
chase, and  took  a  deed  and  immediate  possession.  It  is  true, 
there  was  a  verbal  agreement  or  understanding,  that  Roles, 
upon  his  return,  might  "  redeem  or  re-purchase."  But  it 
does  uot  follow,  that  before  his  return,  a  creditor  might  at- 
tach and  sell  the  negroes.  The  plaintiff's  counsel  admitted 
at  the  trial,  that  the  transaction  was  bona  fide,  and  was  not  a 
mortgage,  nor  intended  to  be  so.  It  appears  to  us,  that  those 
admissions  are  decisive  against  this  action.    Had  there  been 
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Jane  1840  in  reality  a  mortgage,  with  a  parole  proviso  for  redemption, 
properly  speaking,  then,  as  that  would  have  been  in  evasion 
e™m  of  the  act  of  1820, 1  Rev.  Stat  ch.  37,  sec  23,  the  deed 
Roles.    Would  have  been  void.     Gregory  v.  Perkins,  4  Dev.  50. — 
But,  as  contradistinguished  from  a  mortgage,  this  transaction 
has  every  feature  of  a  sale  and  conveyance,  accompanied  by 
a  parole  agreement  for  a  re-sale  at  the  same  full  price,  at  the 
election  of  the  first  owner.    Poindezter  v.  McCannon,  I 
Dev.  Eq.  373.    Indeed,  that  follows  from  the  admission,  that 
a  mortgage  was  not  intended.    The  counsel  for  the  plain- 
tiff insists,  however,  that  if  the  transaction  be  in  its  nature'a 
contract  for  the  re-sale  of  the  negroes,  it  is  fraudulent  and 
void  as  to  the  creditors,  because  there  is,  as  he  says,  a  valua- 
ble interest  in  the  debtor,  not  reserved  openly  in  the  deed, 
but  resting  in  confidence  between  the  parties.    For  these  po- 
sitions, the  case  of  Gregory  v.  Perkins,  is  the  authority. — 
But  that  case  has  in  view,  throughout,  only  those  convey- 
ances, which,  whatever  be  their  form,  are  intended  by  the 
parties   as  securities:  upon   which,  if  the  instrument  set 
forth  the  tme  and  whole  agreement,  the  property,  in  the 
view  of  a  Court  of  Equity,  is  deemed  to  be  all  along  in  the 
apparent  vendor,  though  liable  as  a  security,  for  a  sum  of 
money  to  the  apparent  vendee.    In  other  words,  that  case 
treats  of  such  transactions  as  seem  to  the  world  to  be  real 
sales;  but  are,  as  between  the  parties,  secretly  mortgages,  or 
in  the  nature  of  mortgages.    But,  the  present  is  a  transac- 
tion of  a  different  kind.    There  might  possibly  have  been  a 
dispute— though  a  very  slight  one^— whether  this  were  in- 
tended as  a  security  or  not.    But  when  it  is  once  ascertained 
that  it  was  not  so  intended,  and  that  it  is  fair  and  honest  in 
its  present  form,  it  follows  that  neither  the  act  of  1820,  nor 
of  13  Eliz.,  1  Rev.  Stat.  ch.  50,  sec.  1,  can  touch  it.    The 
omission  of  any  provision  for  a  re-sale,  in  writing,  does  in  no 
manner  prejudice  the  creditor;  for  if  it  had  been  inserted,  it 
would  not  have  vested  in  Roles  a  property  in  the  slaves, 
which  the  creditor  could  reach  either  at  law  or  in  equity.  It 
is  to  be  recollected,  that  if  it  had  been  put  into  the  deed,  it 
would  not  have  made  it  a  mortgage;  for  that  was  not  intend- 
ed; and,  consequently,  we  must  say,  it  should  not  have  that 
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effect.  It  was  not,  therefore,  a  conditional  sale;  but  was  a Jone  1840 
sale  with  a  fair  stipulation  to  re-sell.  That  differs  not  at  all  ' 
from  an  ordinary  contract  to  sell.  Both  constitute  executory 
personal  centracts,  and  are  merely  choses  in  action.  The 
party  alone  can  enforce  the  contract,  and  not  his  creditors;  and 
even  the  party  can  claim  the  benefit  of  it  only  by  a  strict  ob- 
servance of  the  time,  and  every  thing  else  to  be  done  on  his 
part — as  to  which,  nothing  appears  in  this  case. 

The  judgment  must,  therefore,  be  reversed;  and,  under  the 
agreement  of  the  parties  appearing  in  the  record,  there  must, 
notwithstanding  the  verdict,  be  judgment  in  favour  of  Hams 
upon  his  interplea. 

Per  Curiam.  Judgment  reversed. 


CELESTIA  A.  TILLMAN  w.  ELIAS  SINCLAIR. 

A  limitation  in  a  deed,  by  a  donor,  of  slaves  to  himself  for  life,  "  and  af- 
ter his  death,  in  the  event  of  his  having  no  heirs,"  to  his  niece,  is,  by 
the  operation  of  the  act  of  1823, 1  Rev.  Stat.  ch.  37,  sec.  92,  in  connec- 
tion with  that  of  1827, 1  Rev.  Stat.  ch.  43,  sec.  3;  or,  by  the  former, 
and  the  principles  of  the  common  law,  independent  of  the  latter  act, 
valid,  and  vests  a  title  to  the  slaves  in  the  niece,  upon  the  death  of  the 
donoT  without  children. 

A  bequest  by  a  testator,  "  in  the  event  of  his  having  no  heirs,"  to  his 
niece,  is  good  at  common  law,  and  vests  a  title  in  the  niece,  if  the  tes- 
tator die  without  children. 

This  was  an  action  of  Detinue,  for  three  negro  slaves, 
named  Beck,  Eli  and  Enos,  tried  before  his  honor  Judge  Bai-. 
uey,  at  Montgomery,  on  the  last  circuit. 

It  was  admitted  that  the  defendant  was  in  possession  of  the 
slaves  in  question,  as  the  administrator  of  Howell  Harris,  Ju- 
nior. The  plaintiff  claimed  the  said  slaves  under  the  fol- 
lowing instrument,  which  was  offered  in  evidence: 

"  Know  all  men  by  these  presents,  that  I,  Howell  Harris, 
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June  1840  jr-j  0f  the  county  of  Montgomery  and  State  of  North  Caroli- 
"ipTJT  na,  for  and  in  consideration  of  the  natural  love  and  affection 
t  which  I  have  for  my  niece,  Oelestia  Ann  Tillman,  daughter 
Sinclair.  0f  j0hn  and  Eliza  Tillman,  do  give,  grant  and  convey  to  the 
said  Celestia  Ann  Tillman,  the  following  negroes,  to  wit: 
one  negro  woman  by  the  name  of  Beck,  and  her  child  Eli; 
and  one  negro  boy  named  Enos.  The  condition  of  this  deed 
of  gift  is  such,  that  the  aforesaid  negroes  are  to  remain  in  the 
possession  of  him,  the  said  Howell  Harris,  Jr.,  during  his  life 
time;  and  the  monies  arising  from  the  hire  of  the  said  ne- 
groes, are  to  be  collected  for  his  use  and  benefit;  and,  after 
his  death,  in  the  event  of  his  having  no  heirs,  then,  in  that 
case,  the  aforesaid  Celestia  Ann  Tillman  to  have  and  to  hold 
the  said  negroes,  Beck,  Eli  and  Enos,  against  the  claim  or 
claims  of  all  persons  whatsoever.  In  witness  whereof,  the 
said  Howell  Harris,  Jr.  hath  hereunto  set  his  hand  and  seal, 
the  16th  of  November,  1836. 

HOWELL  HARRIS,  seal. 
Witness,        Far.  Martin, 

Mary  Harris." 
There  was  a  dispute,  on  the  trial,  whether  this  instrument 
had  ever  been  delivered — as  to  which  several  witnesses  were 
Examined — but  it  is  unnecessary  to  state  their  testimony,  as 
all  the  points  made  on  the  trial  were  abandoned  in  the  Su- 
preme Court,  except  that  relating  to  the  construction  of  the 
instrument;  as  to  wbich  the  defendant  insisted  that  the  limi- 
tation contained  in  the  deed  was  too  remote,  and  did  not  vest 
a  title  in  the  plaintiff.  But  his  Honor,  being  of  a  different 
opinion,  charged  the  jury  that  the  instrument  did  vest  a  title 
to  the  slaves  in  the  plaintiff.  The  jury  returned  a  verdict 
for  the  plaintiff;  upon  which  she  had  judgment,  and  the  de- 
fendant appealed. 

Badger  for  the  defendant. 

Mendenhall  and  Wi?iston  for  the  plaintiff. 

Ruffin,  Chief  Justice.  We  have  had  no  hesitation  in  a- 
dopting  the  construction  of  the  deed  in  favour  of  the  plain- 
tiff. 

By  the  act  of  1823,  1  Rev.  Stat.  ch.  37,  sec.  22,  a  limita- 
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tion  by  deed  of  slaves  to  one  in  remainder,  after  a  reservation  Jane  1940 
to  the  donor  for  his  life,  is  unquestionably  good;  because,  had  ~^7jZZT 
it  been  a  bequest  for  life  from  another  person  to  this  donor,       y 
and  then  over,  it  would,  in  1828,  have  been  effectual.    But  S^Wr. 
it  is  said,  that  in  the  present  case  it  is  different,  inasmuch  as 
this  is  a  limitation,  not  merely  after  a  life  estate  in  the  donor, 
but  "  after  the  death  of  the  donor,  having  no  heirs;"  because, 
at  the  making  of  the  act,  a  gift  over  by  will  was  void,  which 
was  limited  to  take  effect  upon  the  death  of  a  first  taker  "with- 
out heirs,"  or  "  having  no  heirs";  and  this  deed  is  not  helped 
by  the  act  of  1827, 1  Rev.  Stat.  ch.  43,  sec.  3,  for  the  reason, 
that  the  act  of  1823  only  makes  gopd  such  limitations  by 
deed,  as  were  then  good  by  way  of  executory  devise. 

We  see  no  reason  for  thus  restricting  the  operation  of  the 
a£t  of  1823.  It  is  a  remedial  and  beneficial  act,  relating  to 
limitations  of  a  species  of  property,  in  which  consists  a  large 
portion  of  the  substance  oat  of  which  our  citizens  make  fam- 
ily provisions  and  settlements.  It  ought,  therefore,  to  be  con- 
strued with  a  liberality  which  will  admit  all  those  modifica* 
tions  of  interest  in  the  property,  which  the  heads  of  families 
usually  desire^  and  the  interests  of  the  whole  family  may  re- 
quire, as  far  as  the  words  will  allow  the  Court  to  go.  The 
general  purpose  of  the  Legislature  may  be  plainly  seen.  It 
was,  to  authorise  whatever  might  be  done  by  will,  to  be  done 
also  by  deed.  Why  should  it  be  supposed  that  the  Legisla- 
ture meant  such  things  only  as  might,  at  that  time,  be  done 
by  will?  I£  afterwards,  it  was  thought  proper  to  render,  by 
statute,  a  limitation  by  will  good,  which  then  was  not  good, 
fer  the  same  reason,  while  the  act  of  1823  is  left  in  thef  stat- 
ute book,  it  would  seem  that  the  Legislature  must  wish,  and 
have  designed,-  that  a  like  limitation  in  a  deed  should  operate 
effectually.  There  could  be  no  motive  fqr  tying  down  the 
law  of  1823  to  the  very  moment  of  its  enactment.  On  the 
contrary,  the  sound  construction  of  the  act  seems  to  be,  that 
only  one  thing  is  requisite  to  bring  a  case  within  ft — and  that 
is,  that  the  deed  should  be  "  thereafter  made."  If  it  be,  ahdf 
at  the  time  of  the  making  of  the  deed,  its  pifbvisions,  if  con- 
in  a  will,  would  in  law  be  good,  so  shall  they  be  iff 
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lw»  1640  the  deed.    Neither  the  object  nor  the  language  of  the  Legis- 

~*rii        lata*6  c811  be  otherwise  satisfied. 

T  Then,  applying  the  act  of  1827  to  this  question,  it  puts  it 

Sinclair,  beyond  doubt.  The  act  does  not,  indeed,  use  these  very 
words,  "  having  no  heirs";  yet  they  are  equivalent  to  those 
found  in  it,  which  are  mentioned  but  as  examples  of  a  class 
of  phrases  then  in  the  minds  of  the  law-makers^,  As  the 
means  of  ascertaining  the  event  on  which  a  slave  is  to  go 
over,  and  the  period  within  which  that  event  must  occur,  if 
it  occur  at  all,  the  effect  of  the  act  is  to  make  the  popular  ac- 
ceptation of  all  such  expressions  as  those  enumerated  in  it, 
their  legal  signification  in  future,  instead  of  that  which  had 
previously  prevailed:  so  as  to  give  the  thing  to  the  first  taker 
absolutely,  if  he  leave  a  child  surviving  him;  or,  if  the  first 
taker  leave  no  such  surviving  child,  to  give  the  thing  then  to 
the  remainder  man  absolutely. 

But  without  such  a  construction  of  the  act,  and  suppos- 
ing that  of  1823  not  to  have  within  its  purview  devises  ren- 
dered valid  by  subsequent  enactments;  yet  we  think  the  pro- 
visions of  the  deed  before  us  might  be  supported,  independ- 
ent of  the  act  of  1827,  upon  a  principle  of  the  common  law. 
This  disposition  is  by  one  not  having  a  child  at  the  time,  and 
to  take  effect  in  default  of  heirs — not  of  a  devisee  or  of  any 
third  person,  but  of  the  donor  himself— it  is  plain  from  the 
fact,  that  the  donee  is  stated  in  the  deed  to  be  the  niece  of 
the  donor,  that  the  term  "  heirs"  here  means  children,  or  is- 
sue, or  heirs  of  the  body.    It  is  perfectly  clear,  when  the  lim- 

/  itation  in  a  will  is  upon  the  failure  of  the  testator**  own  is- 

sue, that  the  intention  must  merely  be  to  create  a  contingen- 
cy, on  which  the  legacy  will  take  effect  at  the  death  of  the 
testator,  if  there  then  be  no  issue.  A  testator  means,  in  such 
a  case,  to  say,  this  is  my  will  on  condition,  or  provided  I 
leave  no  child  of  my  own;  but  if  I  leave  a  child,  then  of 
course  I  shall  not  wish  to  give  my  property  away  from  him, 
and  this  shall  not  be  my  will."  The  cases  upon  this  sub- 
ject, from  that  of  French  v.  Caddell,  3  Bro.  P.  C.  267,  down 
to  that  of  Sanford  v.  Irby,  3  Barn.  &  Aid.  654,  are  collect- 
ed in  2  Pow.  Dev.  567,  Mr.  Jarmin's  edition;  and  they  clear- 
ly establish  the  rule  here  laid  down. 
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Upon  the  other  points  stated  in  the  record!  the  counsel  for  Jon«  1649 
the  defendant  properly,  as  we  think,  yielded  the  case:  and  -— — — 
upon  the  whole,  therefore,  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


HAMILTON  HESTER  m.  BENNETT  HESTER. 

The  costs  which  the  act  of  1618,  I  Rev.  Stat.  ch.  4,  sec.  26,  requires  to 
be  taxed  doable,  against  a  party  who  appeals  to  the  Supreme  Court, 
and  fails  to  carry  up  and  file  the  record  ia  proper  time,  are  only  those 
of  the  Supreme  Court. 

This  was  a  Rule,  to  shew  cause  why  an  execution  should 
not  be  set  aside,  and  satisfaction  entered  of  the  judgment  ou 
which  the  same  was  issued,  submitted  to  bis  honor  Judge 
Dick,  at  Granville,  on  the  last  circuit,  upon  the  following 
statement  of  facts: 

An  issue  was  made  up  in  the  County  Court  of  Granville, 
between  Bennett  Hester  and  Hamilton  Hester,  to  try  whether 
a  paper  writing,  offered  for  probate,  was  the  last  will  of  Ben- 
jamin Hester,  deceased.  This  issue  was  tried  in  the  County 
Court,  and  an  appeal  taken  from  the  judgment  rendered  in 
that  Court  to  the  Superior  Court,  where  it  was  tried,  at  Sep- 
tember Term,  1838,  and  a  verdict  being  found  in  favor  of 
the  will,  the  said  Hamilton  obtained  an  appeal  to  the  Su- 
preme Court,  and  failing  to  file  the  transcript  in  the  clerk's 
office  of  that  court,  within  the  time  limited  by  law,  the  said 
Bennett  procured  a  certificate  of  the  failure,  filed  it  in  the  of-  - 
fice  of  the  clerk  of  the  Superior  Court,  and  demanded  to 
execution  for  double  costs,  according  to  the  Act  of  Assem- 
bly, concerning  appeals  to  the  Supreme  Court,  (1  Rev.  Stat, 
ch.  4,  sec.  26.)  An  execution  was  accordingly  issued  for 
double  the  whole  costs  in  the  County  and  Superior  Court,, 
amounting  to  the  sum  of  2672  94  cts.,  which  was  the  execu- 
tion referred  to  in  the  above  rula    The  said  Hamilton  paid 
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June  1840  to  the  sheriff  the  sum  of  $366  47  cts.,  being  the  antonit  of 

„         the  single  costs  $336  47  cts.,  end  $30  as  the  double  of  the 

a  v       usual  amount  of  costs  upon  appeals,  in  the  Supreme  Court, 

Hester,  m^  insisting  that  the  costs  to  which  he  was  justly  liable 
were  thereby  satisfied,  obtained  this  rule.  The  said  Hamil- 
ton, by  his  counsel,  insisted  that  the  costs  which  were  to  be 
doubled,  yere  those  of  (he  Supreme  Court,  and  as  he  had 
paid  such  amount,  he  claimed  tp  have  his  rule  made  abso- 
lute, without  any  further  payment;  and  if  this  construction 
be  in  law  the  true  one,  it  was  admitted  that  the  payment  was 
in  full  of  the  costs,  and  the  rule  shculd  be  made  absolute.— 
But  the  said  Bennett  denying  that  to  be  the  construction,  in- 
sisted that  the  costs  to  be  doubled  were  all  the  costs  of  the  two 
courts,  (except  the  fees  of  the  witnesses  for  the  said  Hamil- 
ton,) which  are  as  follows: 

Single  costs  in  the  County  Court  $96:19 

Court  or  officer's  costs  in  that  court  81 :95 

Witness  of  the  said  Berjnett,  in  the  issue 
in  that  court  10:88 


Single  costs  of  the  Superior  Court  $240:08 

Court  or  officer's  costs  in  that  court  53:10 
Witneses  of  said  Bennett,  \n  the  issue  ix\ 

that  court  121:48 


$189:02 


$414:86 

Making  amount  of  costs  for  which  exe- 

cation  should  be  $603  88 

And  as  the  sum  paid  was  only  $366:47 

Therefore  there  should  be  the  further  sum  of  237:41 

p?id  on  the  execution. 

And  the  said  Bennett  further  insisted,  that  if  this  should 
not  be  correct,  then  the  court  costs  of  both  courts  should  be 
doubled  as  follows: 

Single  costs  of  both  courts  £336:47 

Officers,  or  court  costs  of  the  County  C't.     $81:95 
Do  do        of  the  Superior  C't.       53:10 

$135:05 

$471:52 
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And  then  there  should  be  paid  the  further  sum  of  $105  06  J«w  1640 
ctiL,  in  addition  to  the  payment  already  made.    And  the  said    HeBte 
Hamilton  insisted  that  if  bis  construction  as  above  were  not       r 
correct,  then  he  contended  that  the  costs  to  be  doubled,  were   ****** 
costs  taxed  in  the  Superior  Court,  and  consequently  they 
were  only  the  costs  incurred  in  that  court,  and  not  in  the 
County  Court — and  if  so,  they  must  be  computed  as  follows: 
Single  costs  of  both  courts  $336:47 

One  half  the  officers  costs  of  the  Superior  Court         26:65 


$362:92 

And  so  the  exestuion  was  satisfied  by  being  overpaid — or 

else  thus: 
Single  costs  $336:47 

Half  officers'  costs  $26:55 

Half  taxed  witness  costs  60:74 

87:29 


$423:76 


And  then  the  execution  would  be  satisfied  by  the  payment 
of  the  additional  sum  of  $57  29  cts. 

And  it  was  agreed  that  his  Honor  should  direct  satisfae- 
-  tion  to  be  entered  upon  the  execution,  either  without  further 
payment,  or  with  such  further  payment  as  upon  either  of 
the  foregoing  views  should  seem  to  him  to  be  just,  or  to  or- 
der such  other  payment,  or  give  such  other  directions  in  the 
premises  touching  the  re-taxation  of  the  costs,  setting  aside 
the  execution,  or  causing  satisfaction  of  the  judgment  to  be 
entered,  as  to  him  should  seem  meet  and  proper. 

And  thereupon  his  Honor,  being  of  opinion  that  the  costs 
contemplated  by  the  statute  to  be  doubled,  were  the  costs  for 
which  judgment  passed  in  the  Superior  Court,  (no  matter  in 
which  court  the  said  costs  may  have  accrued,)  excluding 
therefrom  the  witness  tickets,  declared  that  the  true  sum  for 
which  the  execution  should  have  issued,  was  $471:52 

frpm  which  deducting  366:47 


the  qum  paid,  there  remained  due  105  05 
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Jane  1840  and  ordered,  that  upon  the  payment  into  Court,  to  the  use  of 

'  "the  said  Bennett,  of  the  said  sum  of  $106  05,  the  execution 

y       should  be  superseded,  and  satisfaction  entered  of  the  judg- 

Hester.  jnent — and  should  the  same  not  be  paid,  then  it  was  ordered 

that  the  clerk  should  tax  the  costs  according  to  this  opinion, 

at  $471  52,  and  issue  execution  therefor,  giving  credit 

thereon  for  the  said  sum  of  $366  47  cts.  already  paid;  from 

which  judgment  the  said  Bennett  appealed  to  the  Supreme 

Court. 

Badger  for  the  appellant. 

No  counsel  appeared  for  the  other  party  in  this  Court 

Ruff  in,  Chief  Justice.  If  the  party  appealing  to  this 
Court  do  not  bring  up  the  record,  the  appellee  may,  by  the 
act  of  1818,  1  Rev.  Stat.  ch.  4,  sec.  26,  either  file  it  or  obtain 
a  certificate  of  the  Clerk  of  the  appellant's  failure;  and  upon 
that  certificate  being  filed  with  the  Clerk  of  the  Superior 
Court,  he  is  to  record  it,  "  and  then  issue  execution  on  the 
judgment  rendered  in  the  Superior  Court,  as  though  no  ap- 
peal had  been  prayed,  taxing  double  costs  against  the  appel- 
lant." 

This  case  turns  on  the  meaning  of  that  act — the  question 
being,  what  costs  the  Legislature  intended  to  be  doubled? 

His  Honor  thought  them  to  be  all  the  costs  for  which  judg- 
ment had  been  rendered  in  the  Superior  Court,  including 
those  incurred  in  the  County  Court— excepting  those  incur- 
red for  witnesses.  He  ordered  accordingly;  and  the  party 
claiming  the  double  costs  appealed  to  this  Court. 

The  act  is  not  express  as  to  what  costs,  or  as  to  the  costs 
of  what  Court  or  Courts  the  clerk  is  to  tax  double.  Tbe 
meaning  is,  therefore,  to  be  collected  as  well  as  we  can  by 
construction.  There  are  two  considerations  applicable  to  the 
question;  by  the  one  or  the  other  of  wtiich,  as  it  seems  to  lis, 
the  true  interpretation  must  be  determined.  The  one  is,  that 
the  Legislature  contemplated  the  costs  for  whieh  judgment 
was  rendered  in  the  Superior  Court;  because  they  are  ascer- 
tained by  adjudication,  and  that  judgment  is  to  regulate  the 
clerk  of  that  court  in  issuing  the  execution.  The  other  is, 
that  the  costs  within  the  purview  of  the  act,  are  those  incur- 
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red  by  the  appellee,  by  reason  of  the  appeal  which  the  other  JunQ  184° 
party  abandons.  The  judgment  in  the  Superior  Court  upon  ~  Hester 
this  motion,  proceeds  upon  neither  of  these  principles.  It  * 
rejects  the  latter  altogether;  and  adopts  the  former  in  part,  Hester, 
but  does  uot  follow  it  out.  If  the  judgment  in  the  Superior 
Court  determines  the  costs  in  question,  then  the  attendance 
oi  witnesses  must  be  included,  as  well  as  the  fees  of  attor- 
neys and  officers.  For.  those  persons  do  not  receive  the  mo- 
ney adjudged  on  their  account;  but  the  party  to  the  suit  re- 
covers back  what  he  has  paid  to  them,  and  those  sums  are 
doubled  and  adjudged  for  his  benefit  The  act  has  no  excep- 
tion as  to  the  witnesses;  and  there  is  no  more  reason  for  say- 
ing that  the  party  may  double  the  payments  to  the  sheriff, 
clerk  and  attorney,  than  that  lie  may  do  the  same  with  the 
payments  to  his  witnesses.  The  decision  in  the  Superior 
Court  cannot,  therefore,  be  right;  but  must  be  either  for  too 
much  or  too  little.  It  departs  from  its  own  principle.  It  re- 
mains, then,  to  consider  which  of  those  two  principles  is  to 
govern  the  construction;  and,  in  our  opinion,  it  is  the  latter. 
We  are  led  to  this  conclusion  by  looking  to  the  mischief  in 
the  contemplation  of  the  Legislature;  the  reasonableness  of 
the  remedy  upon  the  one  exposition  or  the  other;  and  the 
provisions  of  the  other  acts  in  pari  materia. 

The  mischief  is  that  of  taking  frivolous  and  dilatory  ap- 
peals, without  the  intention  to  prosecute  them;  whereby  the 
appellee  may  be  unnecessarily  put  to  costs.  It  was  fit  the 
Legislature  should  attempt  to  prevent  that,  by  such  a  penalty 
as  would  probably  correct  the  evil.  But,  while  we  would  ex- 
pect it  to  be  generally  effectual,  we  should  also  expect  it  not 
to  be  ruinous,  perhaps,  to  one  side,  and  to  confer  an  unmeri- 
ted bounty  on  the  other.  On  the  contrary,  we  should  antici- 
pate that  it  would  be  reasonable  in  amonut;  and,  especially, 
such  as  would  operate  with  uniformity,  or  nearly  so,  not  on- 
ly on  all  persons  incurring  it,  but  also  in  amount  to  each  per- 
son who  should  incur  it.  The  enormity  of  the  forfeiture  is, 
of  itself,  a  strong  argument  against  doubling  the  costs  ad- 
judged in  the  Superior  Court;  which  may  include  costs  in 
the  County  Court,  although  the  appeal  from  that  Court  was 
prosecuted  in  good  faith.    It  is  a  penalty  far  beyond  the  de- 
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1840  fault  in  nlany  cases,  and  ought  not  to  be  adopted,  if  more 
„  ~  moderation  will  satisfy  the  words  of  the  act.  Besides,  there 
▼  is  another  circumstance  entitled  to  much  weight  on  thisques- 
Hwter.  tjon  rp^c  default  is  the  same  in  each  appellant  who  fails 
to  file  the  transcript,  and  who,  therefore,  ought  to  be  visited 
,  with  the  like  mulct.  Bat  upon  the  construction  claimed  for 
the  appellant  in  this  case,  the  penalty  will  vary  with  every 
case;  and  that  not  slightly,  but  with  extreme  differences.  It 
is  not  respectful  to  attribute  such  hard  and  partial  purposes 
to  the  Legislature.  On  the  contrary,  there  seems  to  be  much 
reason  for  laying  such  a  penalty  as  will  induce  a  party  not 
to  appeal  frivolously,  and  as  will  indemnify  and  fully  indem- 
nify the  appellee  out  of  the  appellant,  for  all  the  inconveni- 
ences arising  to  him  from  such  an  appeal.  This  is  sufficient- 
ly  done  by  doubling  all  the  costs  to  which  the  appellee  has 
been  put  by  the  appeal;  which,  in  this  case,  ore  the  costs  in- 
curred in  (he  Supreme  Court,  by  employing  an  attorney  to 
represent  him  here,  and  by  getting  the  clerk's  certificate,  as 
required  by  the  act.  The  costs  of  this  court  arejhose,  there- 
fore, within  the  purview  of  the  act,  as  we  think.  Upon  that 
construction,  the  same  forfeiture  is  incurred  by  every  person 
committing  the  same  default. 

Theie  is  another  thing,  leading  to  the  same  conclusion,  not 
less  cogent  than  those  mentioned.  In  the  Revised  Statute, 
"  concerning  appeals,37  c.  4,  sec.  6,  it  is  provided,  that  upon 
appeals  ffonrt  the  County  Court,  the  appellee  may  file  the 
transcript,  "  and,  on  motion  in  the  Superior  Court,  the  judg- 
ment o!  the  court  below  shall  be  affirmed  with  double  costs, 
to  be  paid  by  the  appellant."  What  costs  are  meant  in  this 
part  of  the  act?  Upon  the  appellant's  own  hypothesis,  they 
•  nre  those  ot  the  Superior  Court,  because  the  judgment  for 

them  is  given  in  {he  Superior  Court  No  doubt  those  are 
the  costs;  but  not  for  the  reason  given.  That  section  of  the 
act  is  taken  from  the  Court  Law,  1777,  Rev.  ch.  115,  sec.  77; 
which,  after  directing  the  appellant  to  file  the  transcript  fif- 
teen days  before  the  sitting  of  the  Court,  enacts  that  if  he  do 
not  file  it,  « the  judgment  of  the  Count y  Court  shall  be  af- 
firmed, and  the  appellant  shall  pay  double  costs  in  the  Su- 
perior GourtP    This  explicit  provision  renders  the  whole 
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policy  of  the  Legislature,  upon  questions  of  this  sort,  clear,  J»»»  W4D 
and  requires  us  to  receive  similar  expressions  upon  a  kindred    „ 
subject,  though  somewhat  more  vague,  in  a  sense  consistent       v 
with  that  policy.    The  double  costs  are  not  those  incurred  Hester, 
in  the  Court  from  which  the  appeal  was  taken,  but  those  in 
the  Court  to  which  it  is  taken.    Neither  the  language  of  the 
law,  nor  the  purposes  of  justice  towards  the  appellee,  require 
more. 

To  this  it  may  be  objected,  that  the  execution  will  issue 
without  a  judgment  to  authorise  it,  and  for  costs  of  another 
Court,  whfch  the  Clerk  of  the  Superior  Court  cannot  know, 
nor  have  the  means  of  ascertaining.  But  those  difficulties 
are  easily  answered  or  obviated.  Whether  the  costs  be  those 
of  the  Superior  or  Supreme  Court,  it  is  obvious  that,  in  ei- 
ther case,  the  clerk  issues  the  execution  without,  in  form,  the 
warrant  of  a  judgment.  In  that  respect,  the  case  is,  there- 
fore, the  same  upon  either  construction.  But  the  recorded 
certificate  from  this  Court,  by  force  of  the  statute,  stands  in 
the  place  of,  and  is  a  judgment  for,  this  purpose,  in  point  of 
efficacy.  The  act  does  not,  therefore,  require  the  execution 
for  double  costs  to  be  issued  from  the  Superior  Cotitt,  upon 
an  idea  that  those  tosts  are  there  adjudged  by  the  Court;  but 
merely  for  convenience.  Nor  do  we  see  much  in  the  sup- 
posed difficulty  in  ascertaining  the  costs  of  the  Supreme 
Court  A  statement  of  them  may  be  appended  by  the  Clerk 
of  this  Court  to  the  certificate  he  must  give  of  the  appellant's 
default.  They  will  consist  only  of  his  own  fee,  and  that  of 
the  appellee's  attorney,  if  he  have  one;,  and  the  act  of  1798, 
1  Rev.  Stat.  ch.  31,  sec.  62,  furnishes  an  easy  method  to  ei- 
ther clerk,  of  establishing  the  relation  between  the  party  and 
his  attorney.    Besides,  costs  in  all  cases  are  taxed  by  the  x 

cleric;  and  this,  like  every  other  taxation  by  him,  is  subject 
to  re-taxation,  upon  the  complaint  of  either  party,  as  in  the 
case  before  us.  So  there  can  be  no  danger  of  not  ultimately 
arriving  correctly  at  the  costs  incurred  by  the  appellee,-  by 
reason  of  the  appeal;  the  double  of  which,  as  we  conceive 
it  was  the  purpose  of  the  Legislature  to  give  him. 

Therefore  the  judgment  of  the  Superior  Court  must  be  re- 
versed, and  a  judgment  entered  on  the  rule  in  that  Court  in 

24 


194  IN  THE  SUPREME  COURT 

June  1940  conformity  to  this  opinion.    As  that  judgment  will  be  less 
"favourable  to  the  appellant  than  that  from  which  he  appeal* 
ed,  he,  the  appellant,  must  pay  the  costs  of  this  Court. 

Per  Curiam.  Judgment  reversed. 


DEN  ON  DEM.  OF  THE  COMMISSIONERS  OF  THE  TOWN 

OF  BATH  w.  WILSON  BOYD. 

Where  an  act  of  the  Legislature,  after  reciting  that  a  certain  tract  of 
land  adjacent  to  Bath  town  "  was  granted  and  surveyed  for  a  common 
for  the  nee  of  the  aaid  town,  bot  the  title  thereof  hath  never  been  ful- 
ly confirmed,'1  declared  "  that  the  said  land  shall  be,  and  hereby  is  ap- 
pointed a  common  to  lie  perpetually  for  the  use  and  benefit  of  the  in- 
habitants of  Bath  town,  under  such  restrictions  and  regulations  as  are 
or  shall  be  appointed  for  town  commons;  and  that  the  inspection  and 
immediate  care  of  looking  after  the  said  common  be  in  the  commission- 
ers of  the  said  town  for  the  time  being:'*  U.wtu  held  that  the  tract  of 
land  itself,  and  not  a  meie  right  of  common  in  it,  was  thereby  granted 
to  the  inhabitants  of  Bath  town,  to  be  held  for  a  town  common;  and 
this  especially  where  it  appeared  that  a  subsequent  act  provided  •*  for 
fencing  the  town  of  Bath,  and  re-surveying  the  common  belonging  to 
the  said  town."  And  it  too*  further  held  that  if  the  inhabitants  of  Bath 
town  were  not  a  corporation  before,  the  act  ip$o  facto  created  them  a 
body  politic  for  the  purposes  of  that  grant;  and  that  a  subsequent  act 
continuing  their  corporate  existence  under  the  name  of  "  the  commie* 
sioners  of  the  town  of  Bath,'9  enabled  them  to  maintain  an  action  of 
ejectment  for  the  said  land  in  that  name. 

This  was  an  action  of  Ejectment,  for  a  tract  of  land, 
tried  at  Beaufort,  on  the  last  circuit,  before  his  honor  Judge 
Toomer. 

The  lessors  of  the  plaintiff,  to  shew  title  to  the  premises 
described  in  the  declaration,  gave  in  evidence  an  act  passed 
in  the  year  1729,  entitled  "  an  act  to  confirm  Bath  town 
qommon,"  contained  in  Martin's  collection  of  the  private 
acts,  page  5;  and  another  act  in  the  same  collection, 
page  9;  passed  in  the  year  1745,  ch.  11,  entitled  "  an  act  for 

fencing  the  town  of  Bath,  and  re-surveying  the  common  be- 
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longing  to  the  said  town,"  <kc;  and  also  an  act  passed  in  the  Jane  i8fo 

year  1834,  Pamphlet  act,  page  80,  entitled  "  an  act  for  the  "T r 

better  regulation  of  the  town  of  Bath,  in  Beaufort  county."  jjaih 
The  lessors  of  the  plaintiff  contended  that  the  act  of  1729  B  v 
created  a  body  corporate,  and  granted  to  that  body  the  land 
described  in  the  declaration;  and  that  the  rights  of  that  body 
had  been  transmitted  to  them,  the  lessors  of  the  plaintiff, 
by  the  aforesaid  acts  of  1745  and  1834,  or  by  operation  of 
law.  The  defendant  insisted  that  no  body  corporate  was 
created  by  the  act  of  1729;  that  the  said  act  granted  no  land; 
that  if  any  thing  was  granted,  it  was  a  mere  right  of  com- 
mon, an  incorporeal  hereditament,  for  the  disturbance  of 
which,  this  action  could  not  be  maintained;  and  that  the 
lessors  of  the  plaintiff  had  no  right  or  title  to  the  premises 
described  in  the  declaration,  and  if  they  had  any  right,  it  m 

would  not  support  this  action. 

The  jury  returned  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  as  to  whether  the  lessors  of  the  plain- 
tiff had  shewn  any  title,  or  could  maintain  this  action;  and 
his  Honor  being  of  opinion  against  the  plaintiff,  set  aside  the 
verdict,  and  gave  a  judgment  of  nonsuit,  from  which  the  les- 
sors of  the  plaintiff  appealed. 

J.  H.  Bryan,  for  the  lessors  of  the  plaintiff,  contended  (hat 
before  the  year  1729,  the  land  was  granted  for  the  use  of  the 
inhabitants  of  Bath.  The  Lords  Proprietors  had  a  right  to 
erect  corporations  and  make  grants,  and  however  the  grant 
waa  made,  it  created  a  corporation  by  implication,  4  Com. 
Dig.  470,  Tit.  Franchise;  and  it  would  be  immaterial  wheth- 
er they  took  in  the  name  of  the  inhabitants  of  the  town  of 
Bath,  or  the  town  of  Bath,  or  the  commissioners  of  Bath. — 
The  grant  itself  would  create  a  grantee.  The  power  given 
to  the  inhabitants  of  the  town  of  looking  after  the  commons, 
gives  them  an  estate  in  the  same,  for  the  effectual  perform- 
ance of  their  trust.  This  case  is  within  the  reason  of  the 
case  of  Shaw  v.  Kennedy,  N.  C.  Term  Rep.  161;  and  it  is 
amlagous  to  the  cases  of  a  trustee,  and  of  a  guardian  in  soc- 
age. 1  fiaund.  P.  <fc  E.  660,  and  the  authorities  there  cited. 
Having  the  care  of  the  land,  the  commissioners  must  have 
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Jane  1840  the  right  to  redress  injuries.    3  Bac.  Abr.  414,  Tit.  Guard. 

Com.  of  0okl  Lit  87  b#  88  a,— l  Saund-  ^P-  112- 
Bath       No  counsel  appeared  for  the  defendant  in  this  court. 

Boyd'  Gaston,  Judge.  By  the  act  of  1729,  entitled  "  an  act  to 
confirm  Bath  town  common/'  it  is  recited  "  that  a  tract  of 
land,  the  boundaries  of  which  are  particularly  described 
"  adjacent  to  Bath  town,  was  granted  and  surveyed  for  a 
common  for  the  use  of  the  said  town,  but  the  title  thereof 
hath  never  been  fully  confirmed,"  and  it  is  thereby  enacted 
"  that  the  said  land  shall  be,  and  hereby  is  appointed  a  com- 
mon, to  lie  perpetually  for  the  use  and  benefit  of  the  inhab- 
itants of  Path  town,  under  such  restrictions  and  regulations 
as  are  or  shall  be  appointed  for  town  commons;  and  that  the 
inspection  and  immediate  care  of  looking  after  the  said  com- 

"  *  mon  be  in  the  commissioners  of  the  said  town  for  the  time 
being."  Upon  this  act  an  enquiry  arises,  is  a  grant  thereby 
made  to  the  inhabitants  of  Bath  town  of  the  tract  of  land  it- 
pelf  to  be  held  for  a  town  common,  or  only  of  a  right  of  com- 
mon in  the  tract?  that  is  to  say,  a  right  to  feed  their  beasts  or 
Gut  their  wood  thereon,  or  to  have  some  other  like  profit  there- 
from. We  adopt  the  first  construction  as  most  consonant 
with  the  words  of  the  act,  and  best  fitted  to  effect  the  object 
of  the  law-makers. 

The  recital  is,  that  the  tract  of  land  had  been  granted  and 
surveyed  for  a  common  for  the  use  of  the  town  of  Bath,  bat 
that  the  title  thereof  hath  not  been  fully  confirmed.  The 
subject  matter  of  legislation  is,  then,  this  tract  of  land  so  pre- 
viously granted  and  surveyed.  The  mischief  requiring  le- 
gislative interference  is,  that  notwithstanding  these  acts,  the 
title,  for  what  reason  we  know  not,  needs  confirmation— 
The  obvious  remedy  would  be  to  confirm  the  title,  by  giving 
to  it  all  the  efficacy  of  a  legislative  grant  And  such  ac- 
cordingly seems  to  be  the  enactment  "  that  the  said  land 
shall  be  and  hereby  is  appointed  a  common,  to  lie  perpetual- 
ly for  the  use  and  benefit  of  the  inhabitants  of  Bath  town, 
&c.n  There  is  not  an  expression  in  the  act,  from  which  it 
c*n  be  fairly  inferred  that  the  Legislature  had  in  view  that 
incorporeal  right  existing  in  idea  and  abstracted  contempla- 
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tion,  which  is  called  "the  right  of  common,"  by  virtue  where-  Jnne  *840 
of  one  man  or  set  of  men  is  entitled  to  have  a  profit  in  the""Com  J 
land  of  another.  The  term  "a  common,'?  which  is  used  in  the  BatU 
act,  is  not  appropriate  to  the  expression  of  this  incorporal  right,  R  v  . 
but  is  descriptive  of  the  land  itself,  as  devoted  to  public,  in- 
stead of  being  appropriated  to  private,  uses.  By  a  town  com- 
mon, in  common  parlance,  is  understood  an  enclosed  or  un- 
enclosed place  belonging  to  the  town,  and  in  which  no  individ- 
ual has  a  private  property.  If  the  purpose  of  the  act  had  been 
to  confer  on  the  inhabitants  of  Bath  this  supposed  incorporeal 
right,  the  nature  and  extent  of  the  right  would  have  been  de- 
clared. Rights  of  common  are  of  various  sorts,  as  the  right 
of  feeding  one's  beasts  on  another's  lands,  of  fishing  in  an- 
other man's  water,  of  cutting  necessary  wood  from  off  an- 
other's estate,  or  digging  turf  upon  another's  ground.  Which 
of  these  is  the  right  of  common  by  this  act  intended  to  be 
fully  confirmed?  It  would  have  been  natural  too,  had  such 
been  the  purpose  of  the  act,  to  let  it  be  known  whose  was 
the  land  that  was  to  be  subjected  to  these  servitudes — who 
had  accepted  the  grant  made  for  these  uses.  Yet  is  the  act 
entirely  silent  in  this  respect,  and  if  this  be  its  construction, 
we  shall  be  obliged  to  bold,  that  the  Lords  Proprietors  re- 
tained the  dominion  to  themselves,  subject  to  the  exelrcise  of 
this  undefined  right  in  the  inhabitants  of  Bath.  Now  if  this 
be  so,  what  is  the  meaning  of  that  part  of  the  act  which 
makes  it  the  duty  of  the  commissioners  of  the  town  of  Bath 
to  take  care  ot  this  common?  The  property  of  it  is  in  the 
Lords  Proprietors — and  the  sole  interest  therein  of  those 
whom  they  represent,  is  one  "  existing  in  idea  and  abstract* 
ed  contemplation."  But  if  we  follow  the  natural  and  ot> 
vious  interpretation  of  the  act,  and  hold  it  to  be  a  legislative 
grtnt  of  the  land  itself  to  the  inhabitants  of  Bath  as  a  town 
common,  there  is  a  manifest  congruity  in  commending  the 
immediate  care  of  this  property  to  the  commissioners  ot  the 
said  town.  The  case  does  not  set  forth  any  legislative  act 
or  charter  previous  to  the  act  of  1729,  by  which  the  inhabi- 
tants of  Bath  town  had  been  erected  into  a  corporation,  and 
made  capable  of  receiving  a  conveyance  of  lands,  and  there? 
fore  whatever  personal  information  we  have  on  the  subject, 


1 


198  IN  THE  SUPREME  COURT 

Jane  1840  we  cannot  judicially  know  that  such  was  the  fact    Bat  this 
~T       ~  is  immaterial;  for  certainly,  if  the  statute  of  1729  contains  a 
Bath     legislative  grant  to  the  inhabitants  of  Bath,  it  ipso  f ado  cre- 
T       ates  them  a  body  politic  for  the  purposes  of  that  grant.-— 
The  statute  confers  a  capacity  to  take  (if  it  did  not  exist  be- 
fore) whatever  it  declares  to  be  the  will  of  the  Legislature  t6 
confer. 

We  think  that  the  conclusion  to  which  we  are  brought, 
by  an  examination  of  the  language  and  of  the  object  of  the 
act  of  1729,  is  corroborated  by  the  legislative  exposition  of 
that  act,  in  the  subsequent  statute  of  1745.  This  is  entitled 
"  an  act  for  fencing  the  town  of  Bath,  and  re-surveying  the 
common  belonging  to  the  said  town,  <fcc,  <fcc";  and,  among 
other  things,  it  enacts  "  that  the  common  belonging  to  the 
said  town  shall  be  surveyed  at  the  expense  of  the  inhabitants 
of  said  town;  and  that  proper  land  marks  shall  be  set  on  the 
bounds  of  the  same,  so  that  persons  may  know  where  the 
same  are,  and  not  commit  trespass  on  the  lands  adjoining." 
Here  is  an  explicit  recognition  by  the  Legislature — a  recog- 
nition approaching,  too,  quite  near  in  point  of  time  to  the  le- 
gislative grant — that  the  tract  of  land  called  Bath  Common 
was  the  property  of  the  inhabitants  of  Bath  town. 

The  act  of  1834,  «  for  the  better  regulation  of  the  town  of 
Bath,  in  Beaufort  county,"  is  an  amended  legislative  charter, 
whereby  the  corporation  of  the  inhabitants  of  Bath  town,  has 
its  corporate  existence  continued  with  sundry  modifications, 
under  the  corporate  name  of  "  the  commissioners  ot  the  town 
of  Bath,"  by  which  name  it  was  thereafter  to  sue  and  be  sued, 
and  to  have  perpetual  succession.  We  aite  led  to  this  inter- 
pretation of  the  act,  not  so  much  by  any  one  specific  enact- 
ment, as  by  an  examination  of  the  whole  of  its  numerous  and 
detailed  provisions,  shewing  that  these  were  intended  as  a 
complete  substitute  for  the  few  and  imperfect  provisions  of 
former  acts — and  we  are  confirmed  in  the  conviction  of  its 
correctness,  by  the  absurdities  which  wonld  result  from  in- 
tending two  corporate  bodies  in  relation  to  the  same  subject 
matter,  the  town  of  Bath — one,  « the  inhabitants  of  Bath 
town" — the  other,  "  the  commissioners  of  the  town  of  Bath." 
The  case  does  not  stale  affirmatively  that  the  amended 
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charter  has  been  accepted  or  acted  upon  by  the  inhabitants  Jane  184° 
of  Bath.    But,  in  setting  forth  the  objections  made  to  the  re- 
oovery  of  the  plaintiff,  it  raises  no  question  in  relation  to  this 
fact    We  must  intend,  therefore,  that  it  was  not  disputed  at 
the  trial. 

It  is,  therefore,  the  opinion  of  this  Court,  that  the  tract  of 
land  in  question  was  granted  to  the  inhabitants  of  Bath  town 
by  the  legislative  authority  of  North  Carolina,  and  by  virtue 
of  that  grant  became  the  property  of  the  said  inhabitants;  and  * 

that  the  same  is  still  the  property  of  the  said  inhabitants,  un- 
der their  corporate  name  of  the  commissioners  of  the  town 
of  Bath. 

According  to  this  opinion,  the  non-suit  must  be  set  aside, 
and  a  judgment  rendered  for  the  plaintiff  pursuant  to  the  ver- 
dict of  the  jury. 

Peb  Curiam.  Judgment  reversed. 


JOHN  BOLT  &  CO.  m.  GEORGE  KERNODLE. 


An  agreement  between  two  persons  to  cany  on  a  certain  trade,  upon  the 
terms  that  one  of  them  is  to  contribute  his  labour,  and  the  other  to  fur 
man  all  the  materials  necessary  for  the  business,  and  to  supply  the  la- 
bourer with  provisions  for  himself  and  his  family;  and  that  out  of  the 
profits  of  the  business,  the  materials  and  provisions  are  first  to  be  paid 
for,  and  then  the  balance  of  the  profits,  if  any,  to  be  equally  divided 
between  the  parties,  constitutes  them  parties,  and  renders  the  labourer 
a  necessary  party  in  a  suit  brought  for  work  and  labour  done  in  the 
coarse  of  the  business,  although  previous'  to  bringing  the  suit  the  par- 
ties may  have  dissolved  the  partnership,  and  separated  before  enough 
of  profits  were  realized  to  pay  for  the  materials  and  provisions;  and 
the  labourer  msy  have  left  indebted  to  the  other  for  the  provisions  fur- 
nished to  his  family. 

This  was  an  action  of  Assumpsit,  for  work  and  labour 
done,  commenced  by  a  warrant  before  a  single  justice,  and 
carried  by  successive  appeals  to  the  Superior  Court  of  Guil- 
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Jane  1840  ford;  where  it  was  tried,  on  the  last  circuit,  before  his  honor 

Holt  &  Jud^  DlCK- 
Co.  The  plaintiffs  proved  that  they  were  the  proprietors  of  a 

v       blacksmith  shop,  in  which  they  had  two  slaves  engaged;  and 
"  that  about  the,  1st  of  January,  1836,  they  employed  a  black- 
smith by  the  name  of  John  Willis,  to  work  in  the  shop  with 
the  slaves,  upon  the  following  terms,  which  were  not  reduced 
to  writing,  to  wit:    The  plaintiffs  were  to  furnish  the  shop, 
"  coal,  iron,  and  two  slaves  to  work  in  the  shop;  they  were  al- 

so to  furnish  every  thing  else  necessary  to  carry  on  the  busi- 
ness, and  likewise  a  house  and  provisions  for  Willis  and  his 
family.  The  plaintiffs  were  first  to  be  paid  out  of  the  profits 
of  the  business  for  the  coal,  iron,  and  other  materials  furnish- 
ed by  them  for  carrying  on  the  business,  and  also  for  the  rent 
of  the  house  Willis  might  live  in,  aud  for  the  .provisions  fur- 
nished his  family,  and  then  the  balance  of  the  profits,  if  any, 
were  to  be  equally  divided  between  the  plaintiffs  and  Willis. 
The  business  was  commenced  and  continued  by  the  plain- 
tiffs and.  Willis,  from  January,  1S36,  until  sometime  in  Sep- 
tember or  October  of  the  same  year,  when  they  dissolved  and 
separated,  Willis  being,  as  he  stated,  at  that  time  indebted  to 
the  plaintiffs  for  articles  furnished  to  his  family.  The  decla- 
rations of  Willis  as  to  his  indebtedness  to  the  plaintiffs,  were 
objected  to  by  the  defendant,  but  received  by  the  Court.  It 
was  admitted,  by  the  defendant,  that  the  work  for  which  the 
warrant  was  brought,  to  wit,  the  ironing  of  his  wagon,  was 
done  at  the  shop  of  the  plaintiffs,  in  the  year  1836;  but  he 
proved  that,  in  the  year  1834,  Willis  being  pressed  for  money 
agreed  to  iron  his  Wagon  for  a  certain  sum,  which  Che  defend- 
ant then  advanced  to  him;  that  the  wagon  was  accordingly 
sent  to  Willis,  and  remained  with  him  unfinished,  until  he 
went  to  work  with  the  plaintiffs,  when  it  was  carried  to  the 
plaintiffs'  shop,  and  ironed  as  above  stated.  The  defendant 
further  proved,  that  on  the  trial  of  the  warrant  before  the  jus- 
tice, he  offered  Willis  as  a  witness  to  prove  the  above  con- 
tract, when  he  was  objected  to  by  the  plaintiffs,  upon  the 
ground  that  he  was  a  copartner  with  them. 

The  defendant  contended  that  Willis  was  a  copartner,  and 
ought  to  have  been  joined  in  the  suit;  and  thereupon  movtoel 
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to  nonsuit  the  plaintiffs.    The  Court  refused  the  motion  for  **»•  *M* 
a  nonsuit;  but  charged  the  jury  that  if  they  were  satisfied  "TV".    . 
from  the  evidence  that  Willis  was  to  have  a  share  of  the     Co. 
profits  of  the  shop  from  the  beginning,  he  would  be  a  neces-      iY 
sary  party  to  this  suit;  but  if  the  contract  was,  that  the  plain- 
tiffs were  first  to  be  paid  for  the  iron,  coal,  provisions  and 
house  rent;  and  the  shop,  while  Willis  was  there,  had  not 
realised  enough  to  pay  for  the  supplies  furnished,  but  Willis 
had  left  the  plaintiffs,  indebted  to  them  on  that  account,  then 
he  was  not  a  necessary  party  to  the  suit.    The  Court  further 
instructed  the  jury,  that  although  ^Villis  might  have  taken 
the  wagon  of  the  defendant  to  the  shop  of  the  plaintiffs,  and 
ironed  it  in  pursuance  of  his  contract  with  the  defendant,  in      \ 
1834,  yet  this  would  not  deprive  the  plaintiffs  of  their  right       \ 
to  recover,  if  they  had  no  knowledge  of  such  contract,  and       \ 
Willis  was  not  a  partner  at  the  time  the  work  was  done, 
The  plaintiffs  had  a  verdict  and  judgment,  and  the  defendant 
appealed. 

J.  T.  Morehead  for  the  defendant.  It  is  insisted,  for  ttie 
defendant,  that  the  conclusion  of  law,  upon  the  facts  proved 
by  the  plaintiffs,  creates  the  relation  of  partners  between  them 
and  Willis;  and  the  Court  should  have  nonsuited  the  plain- 
tiffs. It  is  not  essential  to  a  legal  partnership  that  it  be  con- 
fined to  commercial  business.  It  may  exist  between  attor- 
neys, conveyancers,  mechanics,  artisans  or  farmers,  as  well 
as  between  merchants  and  bankers.  Cooper  vs.  Eyre,  1 
R.  Black.  Rep.  43.  If  one  person  advances  funds,  and  an- 
other furnishes  his  services  or  skill  in  carrying  on  a  trade/ 
and  is  to  share  in  the  profits,  it  amounts  to  a  partnership. 
Dob  vs.  Halsey,  16  John.  Rep7(^.  It  is  sufficient  that  ma 
interest  in  the  profits  is  not  intended  as  a  mere  substitute  for 
a  commission  or  brokerage.  Reid  vs.  Hoftings&ead,  4  Barn. 
and  Cres.  867. 

W.  A.  Graham  for  the  plaintiffs.  The  agreement  by  a 
proprietor  to  pay  a  hireling  a  shkfe  of  the  profits,  after  re- 
serving a  certain  part  to  himself  does  not  make  such  hire- 
ling a  partner;  or,  at  the  most,  he  can  only  be  regarded  as 
such  in  liabilities  to  others,  but  he  is  not  a  necessary  plain- 
tiff.    Dry  vs.  Bosicell,  1  Camp.  N.  P.  Rep.  329—  Wish  vs. 
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June  1840  SmaU,  Ibid  331,  in  note— Benjamin  vs.  Porteus,  2  H. 

Hoh&  Black.  Rep.  590 — Meyer  vs.  Sharpe,  5  Taun.  Rep.  74  (1 

Co     Eng.  C.  L.  Rep.  20)— Smith  vs.  TTa^on,  9  Eng.  C.  L.Rep. 

Kemodle. 122' 

•    » • 

Rupfin,  Chief  Justice.  Of  course  this  action  cannot  be 
sustained,  if  Willis  was  one  of  the  firm  of  John  Holt  &  Co.; 
and  the  opinion  of  the  Court  is,  that  upon  the  plaintiffs'  evi- 
dence, and  much  more  upon  that  of  the  defendant,  Willis  is 
to  be  taken  to  have  been  a  partner;  and  that  the  criterion  on 
which  the  question  was  submitted  to  the  jury,  was  altogether 
a  mistaken  one. 

A  partnership  as  between  themselves,  has  been  well  said 
to  be  constituted  by  an  agreement  between  two  or  more  per- 
sons to  join  stocks  of  money,  property  or  labour,  and  to  di- 
vide the  profits.  But  as  to  third  persdns,  who  may  deal  with 
the  firm,  a  partnership  may  arise,  upon  a  principle  of  public 
policy,  so  as  to  bind  a  person  for  all  the  liabilities  of  the  firm, 
and,  indeed,  make  him  a  party  to  all  its  contracts,  although 
that  person  bring  into  the  business  neither  effects  nor  servi- 
ces, but  merely  lend  his  name  as  a  partner,  or  otherwise  hold 
himself  out  to  the  world  as  such.  There  are  numerous  ad- 
judications to  the  effect  of  these  propositions;  but  the  leading 
case  is  Waugh  v.  Carver,  2  H.  Bla.  235,  which  sufficiently 
states  both  of  them.  The  ordinary  test,  however,  of  a  per- 
son being  a  partner,  is  his  participation  in  the  profits  of  the 
business;  and  we  believe  there  can  be  no  instance  imagined 
in  which  there  is  to  be  a  participation  in  them,  as  profits,  in 
which  every  person  having  a  right  to  share  in  them,  is  not 
thereby  rendered  a  partner  to  jfll  intents  and  purposes.  It  is 
so  between  the  parties  themselves;  because  the  one  of  them 
does  not  look  to  the  other,  personally,  for  restoring  to  him  his 
capital,  or  remunerating  him  for  his  labour;  but  each  looks 
to  the  assets  or  joint  fund,  for  those  purposes,  and  ascertains 
his  interest  by  taking  an  account  of  the  concern.  Much 
more  does  sharing  in  the  profits  constitute  a  partnership  as 
to.  the  vest  of  the  world;  because,  as  was  said  by  Chief  Jus- 
tice Eyre*  by  taking  a  part  of  the  profits,  the  party  takes 
from  the  creditors  a  portion  of  that  fund,  which  is  the  prop- 
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er  security  for  the  payment  of  their  debts.    It  is  also  imma-  June  184<> 
terial,  whether  the  shares  be  much  or  little.     Rex  v.  Dodd,  9  ""jTT 
fit  East.  SS^j  for  the  question  is,  with  what  persons,  as  forming      Co. 
the  firm,  the  contract  was  made,  so  as  on  the  one  hand,  to  „    y 
make  those  persons  chargeable  with  it,  or  on  the  other,  ena- 
ble them  to  enforce  it.    However  small  the  interest  one  may. 
have  in  the  fund,  or  how  remote  soever  that  interest  may  be,, 
provided  it  be  an  interest  in  the  profits  as  such,  he  is  thereby 
constituted  a  party  to  each  contract  of  the  firm,  and  must  be 
joined  in  an  action  on  it. 

In  the  record,  it  is  stated  expressly,  upon  the  plaints'  own 
proofs,  that  after  defraying  certain  specified  charges.  "  the 
balance  of  the  profits,  if  any,  were  to  be  equally  divided  be- 
tween the  plaintiffe  and  "Willis."  This  we  think  fatal  to  the 
present  action;  because  it  shews  that  Willis  had  an  interest 
in  the  profits,  not  so  large,  perhaps,  as  that  of  the  other  par- 
ties, but  as  distinctly  defined;  that  he  looked  to  them  and  to 
them  alone  for  his  remuneration;  and  not  to  the  preseut  plain- 
tiffs, under  any  circumstances. 

His  Hono&  however,  left  it  to  the  jury  to  find  otherwise, 
upon  the  following  distinction:    That  as  the  iron,  coal,  pro- 
visions for  Willis,  and  rent,  were,  by  the  agreement,  first  to  be 
paid  out  of  the  assets,  if  the  jury  believed  that  enough  had 
not  been  made  to  pay  those  charges,  but  that  Willis  was  in- 
debted to  the  other  parties,  when  he  went  away — then  he, 
Willis,  was  not  a  necessary  party  to  the  suit.    This  distinc- 
tion we  deem  entirely  fallacious.     It  does  not  state  that  Wil- 
lis would  not  be  a  partner  in  the  case  supposed;  but  only  that 
he  need  not  be  a  plaintiff.     Now,  he  must  be  a  party  to  the 
action,  if  he  was  a  party  to  the  contract;  and  he  was  a  party 
to  the  contract,  if,  in  point  of  law,  he  was  a  member  of  the 
firm  when  the  contract  was  made.     That  he  was  a  partner, 
has  been  already  shewn;  and,  therefore,  he  was  a  necessary 
plaintiff;  unless,  as  laid  down  to  the  jury,  it  be  true,  that  he 
ceased  to  be  a  partner;  or,  at  least,  a  proper  plaintiff,  for  the 
reason  that,  in  point  of  fact,  there  was  no  surplus  of  profit  in  | 
which  Willis  could  share,  after  satisfying  to  his  copartners  J 
their  prefer^  charges.    The  idea  is  a  novelty,  and  is,  cer-   j 
tamly,  not  voxtecu      It  would  make  the  parties  to  every  action 
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Jane  1840  by  a  partnership  cjepend  on  the  accounts  between  the  part- 
ners,  which  the  jury  is  wholly  incompetent  to  take.  Be- 
Co  sides,  it  would  make  the  plaintiffs  vary,  from  thnytp  time. 
y  witty  the  change  of  the  fortunes  of  the  firm.  If,  fo^xample, 
ern<*  e  at  the  time  ttye  work  was.  done  for  the  defendant,  the  busi- 
ness was  §l  gaining  one,  §o  that,  upon  a  division,  some  profit 
would  have  fallen  to  Willis,  then  he  woijld  have  been  a  ne- 
cessary party  to  an  action  then  brought  for  the  price:  But, 
if  afterwards,  the  business  became  a  losing  one,  so  that,  upon 
a  division,  Willis  would  receive  no  share  of  the  profit,  then 
he  need  not  be  a  party  to  the  suit.  This  can  only  mean,  that 
in  this  last  case,  Willis  is  not  to  be  taken  as  continuing  to  be 
a  party  t?  the  contract,  although  unquestionably,  when  made, 
it  was  entered  into  with  him  as  one  of  the  parties  to  it.  The 
result  to  which  we  are  thus  brought,  disproves  the  proposi- 
tion from  whicfy  it  is  Reduced.  Besides,  it  is  an  error  to  sup- 
pose that  one  who  was  a  partner,  has  no  interest  in  the  fund, 
because,  by  reason  of  losses,  he  would  draw  po  share  upon  a 
final  settlement.  The  firm  may  owe  debts,  for  which,  of 
course,  he  is  liable;  and  he  is  consequently  a  necessary  party 
to  actions  by  the  firm,  because  he  h^s  an  equal  light  with  the 
other  partners  to  receive  the  fund,  that  he  may  see  it  applied 
m  exoneration  of  himself,  in  discharge  of  the  debts. 

At  the  bar,  a  class  <?f  cases  was  relief  on  to  support  the 
judgment,  which  we  think  clo  nqt  apply.  They  tire  those  of 
Benjamin  v.  Porteus,  2  H.  Bl.  590— Dry  v.  Boswell,  1 
Camp.  329,  and  others  of  that  kind;  n\  whjch  it  appeared,  up- 
on the  agreement,  that  the  parties  intende/1  an  agency  of  the 
one  for  the  other;  and  it  was,  consequently,  held  that  there 
was  not  a  partnership,  although  the  agent  was  to  be  remune- 
rated by  wages  in  proportion  to  the  profits,  or  even  by  a  sum 
partly  furnished  by  the  profits.  In  some  of  those  cases,  the 
distinctions  are  yery  fine,  and  carried  to  a  nicety  at  which 
:  $ven  Lord  Eldo^  expressed  his  regret.  Ex  parte  Hamper^ 
17  Ves.  112,  404.  It  is  not,  however,  needful  that  we  should 

(gp  through  them;  for  they  are  all  distinguishable  from  the 
present  case,  by  the  circumstances  noticed  by  his  Lordship: 
That  in  none  of  them  did  the  party  agree  for  a  part  of  the 
profits  as  stick,  so  as  thereby  to  entitle  him  to  an  account 
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but  was  to  be  remunerated  according  to  the  amount  of  groat  June  1840 
earnings  or  series,  or  by  the  other  contracting  party,  in "     .    . 
/proportion  to  a  given  quantum  of  the  profits.    But  in  our      Co 
!  case,  there  is  no  intent  to  turn  Willis  into  a  servant  or  agent;       v 
and  he  looked  for  compensation,  not  at  all  nor  in  any  event  to 
the  other  parties  personally,  but  wholly  to  the  funds  of  the 
concern,  or,  in  other  words,  to  tl)e  profits  as  such. 

This  point  is  decisive  of  the  cause;  and,  therefore,  it  is  use- 
less to  advert  to  the  others  made  at  the  trial. 

Per  Curiam.     Judgment  reversed  and  vl  venire  de  novo. 


RULES.  # 

The  court  finds  it  necessary  to  modify  the  rules  of  pro- 
ceeding which  were  adopted  the  term  before  the  last. 

The  clerk  shall  hereafter  make  out  his  docket  so  as  to  ar- 
range all  the  causes,  State,  Equity  and  Law,  according  to  the 
circuits  from  which  they  have  been  respectively  brought, 
beginning  with  the  7th,  and  proceeding  in  inverse  order  to 
the  first  And,  unless  a  different  arrangement  be  made  by 
consent  of  the  bar,  as  provided  in  the  rules  referred  to,  the 
causes  will,  after  the  8th  day  of  the  court,  be  taken  up  in  the 
order  in  which  they  may  thus  stand  on  the  docket.  It  is 
nevertheless  to  be  understood,  that  a  State  cause  may  be  ta- 
ken up  out  of  its  order,  when  the  Attorney  General  shall  re- 
quire it;  and  that  for  special  reasons,  to  be  judged  of  by  the 
Court,  it  may  assign  a  particular  day  for  the  argument  of 
any  cause. 

It  is  also  ordered,  that  one  notice  of  the  taking  of  an  ac- 
count, in  any  cause  pending  in  this  Court,  or  making  of  any 
enquiry  before  the  clerk  thereof,  or  a  commissioner  for  that 
purpose  appointed,  shall  be  hereafter  deemed  sufficient  for 
nroceeding  thereon. 


MEMORANDUM. 


At  a  meeting  of  the  Governor  and  Council,  held  at  the 
Executive  Office,  on  the  27th  of  August,  1840,  William 
H.  Battle,  of  the  City  of  Raleigh,  and  Reporter  of  this 
Court,  was  appointed  a  Judge  of  the  Superior  Courts  of  Lav 
and  Equity  for  this  State,  vice  Judge  Toomer,  resigned. 


*• 


ARGUED  AND  DETERMINED 

m 

THE  SUPREME  COURT 

»  » 

OF 

WORTH  CAROLINA. 


DECEMBER  TERM,  1840. 


BENJAMIN  ROSS  &  al.  w.  HENRY  CHRISTMAN  &  al. 

Where  there  is  any  evidence  of  fraud  or  imposition  in  procuring  the  e*»    . 
ecolion  of  an  instrument  as  a  will,  the  jurors  are  at  liberty  to  consider 
the  dispositions  of  property  actually  made  therein,  to  guide  their  judg- 
ment in  making  np  their  verdict. 

fiat  where  capacity  in  the  testator,  formal  execution  and  volition  all  ap- 
pear, no  tribunal  can  pronounce  against  a  will,  because  of  its  disap- 
probation, however  strong,  of  the  dispositions  made  by  the  testator. 

This  was  an  appeal  from  the  judgment  of  the  Court  upon  Dec.  1840 

the  verdict  of  a  jury,  on  the  trial  of  an  issue,  "  Devisavit 

vel  non,"  tried  before  Nash,  Judge,  at  the  Fall  Term,  1840, 
of  Guilford  Superior  Court  of  Law.  The  case  was  thus 
stated  by  the  Judge: 

Issue  of  "Devisavit  vel  non"  to  try  the  validity  of  George 
Christman's  will.  It  was  admitted  that  the  deceased  had 
foil  capacity  to  make  a  will,  and  that  the  paper  in  evidence 
was  duly  executed  under  all  the  forms  required  by  law.  But 
for  the  defendant  it  was  contended  that  be  did  not  know  the 

■ 

contents  of  the  paper  now  propounded  as  his  will;  that  either 
the  will  was  not  written  according  to  his  directions,  or  this 

1 


1 
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Dec.  1840  paper  had  been  fraudulently  substituted  lor  the  true  one. 

R         J"  To  sustain  this  defence,  it  was  proved,  that  twenty  years  pre- 
t       vious  thereto  a  friend  of  the  deceased,  one  Joseph  Gibson, 

Christian  ha(j  written  for  him  a  will,  in  which  he  had  given  to  his 
wife  one  half  of  his  property  during  her  life  or  widowhood, 
to  be  disposed  of  at  her  death  as  she  chose,  and  the  other 
half  to  his  brothers  and  sisters;  and  by  the  widow  it  was 
proved  that  her  husband  had  sent  for  Ross,  one  of  the  plain- 
tiffs, to  write  his  will;  and  that  when  Ross  left,  she  went  in- 
to the  room,  when  the  deceased  handed  her  a  paper  and  told 
her  it  was  his  will,  which  Ross  had  written  for  him,  and  di- 
rected her  to  put  it  into  a  tin  box  in  his  trunk,  which  she  did. 
She  then  asked  him  if  Ross  had  read  it  to  him,  and  he  re- 
plied no;  that  both  before  and  alter  that  time  he  had  told  her 
he  intended  to  give  her  all  his  property.  The  will  was  read 
to  the  jury,  and  its  contents  largely  commented  on  by  the 
defendants'  cousel  in  support  of  their  defence.  On  the  part 
of  the  plaintiff  it  was  proved  that  after  the  will  was  written 
by  Ross,  the  old  man  had  several  times  remarked  that  his 
will  was  yet  to  be  executed,  and  that  it  must  be  done.  The 
.  old  lady  proved  this,  and  that,,  on  the  night  previous  to  the 
execution  of  the  will,  he  was  taken  very  ill,  so  much  so  that 
it  was  thought  he  would  not  live  till  the  morning;  that  he 
then  expressed  much  anxiety  as  tc  having  his  will  executed, 
'  saying  if  he  died  without  signing  it,  it  would  have  no  effect. 
Before  day  light  he  despatched  a  messenger  for  a  neighbor, 
William  Greeson,  who  got  there  before  day,  to  whom  the 
old  man  expressed  his  regret  at  raising  him  up  so  early,  told 
him  that  he  wanted  him  and  another  neighbor,  Mr.  Boon,  to 
witness  his  will,  that  he  had  put  it  off  too  long  already;  that 
he  then  directed  his  wife  to  get  his  will.  She  went  to  the 
trunk  and  got  out  a  paper.  The  old  man  requested  witness 
to  examine  and  see  if  it  was  a  will,  as  his  wife  might  have 
made  a  mistake.  The  witness  looked  at  the  beginning,  and 
seeing  it  in  the  form  of  a  will,  told  the  old  man  so.  The 
old  man  executed  the  will,  and  after  Boon  had  come,  for  whom 
he  had  also  sent,  he  again  called  for  the  paper,  carefully  fold- 
ed it  up,  so  that  the  witness  could  see  only  his  name  and 
the  place  where  the  witnesses  were  to  sign,  and  said,  I  ac- 
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knowledge  this  to  be  my  last  will  and  testament;  and,  after  Dec« 184a 

its  attestation,  requested  his  wife  to  pat  it  back  into  his  trunk,  17 

which  was  done.     There  was  a  difference  between  the  wit-       y 

nesses  as  to  the  time  when  Ross  wrote  the  will.    The  old  la-  ChriBt°*aa 

et  ftl» 

dy  said  it  was  about  a  month  before  its  execution;  the  sub- 
scribing witness  said  it  was  twelve  or  fourteen  months  befote. 
The  deceased  had  been  sick  for  some  length  of  time,  and 
was  seventy  years  old.  The  Court  instructed  the  jury  that 
in  cases  of  doubtful  capacity,  the  contents  of  a  will  might 
prove  important  testimony;  but  since  that  question  did  not  a- 
rise,  as  capacity  was  admitted,  that  the  true  question  before 
them  was,  whether  the  testator,  at  the  time  he  executed  the 
paper  propounded,  knew  its  contents;  that  if  he  did,  and  with 
such  knowledge  executed  it,  intending  it  to  be  his  will,  and 
with  the  formalities  required  by  law,  it  was  his  will;  that  as 
in  this  case  capacity  and  due  execution  were  admitted,  know- 
ledge of  its  contents  was  presumed,  unless  the  party  alleging 
the  contrary,  proved  it*,  that  if  the  defendants  had  succeeded 
in  shewing  them  that  the  deceased,  at  the  time  of  execution, 
did  not  know  the  contents  of  the  paper,  it  was  not  his  will. 
The  jury  retired,  and,  coming  in  for  further  instruction,  en- 
quired of  the  Court  whether,  on  the  question  of  fraud,  they 
were  at  liberty  to  take  into  consideration  the  contents  of  the 
paper.  The  Court  instructed  them  no:  that  by  itself  prov- 
ed nothing;  for,  however  absurd  and  unnatural  the  disposi- 
tions of  the  will  might  be,  if,  from  the  evidence  in  the  casef 
they  were  satisfied  the  deceased  knew  the  contents  of  the  pa- 
per, and  with  that  knowledge  executed  it  as  his  will,  intend- 
ing it  so  to  be,  it  was  his  will;  and  upon  that  question  all  the 
evidence  given  in  the  case  was  submitted  to  them. 

The  jury  rendered  a  verdict  for  the  plaintiffs.  The  defen- 
dants' counsel  moved  for  a  new  trial  on  the  ground  of  mis- 
direction by  the  Court.  The  new  trial  was  refused  and  judg- 
ment rendered  in  favor  of  the  plaintifls,  from  which  the  de- 
fendants appealed  to  this  Court. 

The  case  was  argued  by  /  T.  Morehead  for  the  plain- 
tiffs, and  Winston  for  the  defendants. 
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Dec.  1840  Gaston,  Judge.  Jf  we  are  to  understand  the  answer 
Host  et^l.  ?PTen  by  the  presiding  Judge  to  the  enquiry  of  the  jury,  as 
v  laying  down  the  proposition,  that  when  there  is  any  evi- 
Ck^J^dence  of  fraud  or  imposition  in  procuring  the  execution  o^ 
an  instrument  as  a  will,  the  contents  whereof  pre  unknown 
or  misrepresented  to  the  supposed  testator,  the  triers  are  not 
qt  liberty  to  consider  the  dispositions  of  property  actually 
made  therein,  we  should  feel  ourselves  bound  to  hold  that 
the  jury  hac}  been  misdirected.  A  conflict  between  these 
dispositions  and  the  kqown  testamentary  intentions  of  the 
deceased — the  repugnance  of  these  dispositions  to  the  claims 
of  natural  affection  or  of  moral  duty— -their  conferring  ma- 
terial benefits  on  those  through  whose  agency  the  supposed 
will  has  been  prepared — these,  an,d  such  as  these,  are  circum- 
stances fit  to  be  considered  and  weighed  in  conducting  the 
judgment  to  a  proper  conclusion.  But  it  is  plain,  we  think, 
that  such  would  not  be  a  fair  construction  of  the  answer. 

The  instrument  itself  had  been  permitted  to  \>e  read  to 
the  jury,  and  the  counsel  for  the  caveators  allowed  to  com- 
ment freely  upon  its  dispositions.  The  jury  had  then  been 
instructed  that  as  the  capacity  of  the  deceased  to  make  a 
Trill,  and  the  fojrmal  execufiop  of  the  instrument  as  his  will 
were  not  questioned,  the  only  enquiry  for  them  was 
whether  the  deceased  knew  the  contents  of  the  instru- 
ment, and  they  were  directed,  if  they  should  be  satis- 
fied that  he  did  not  know  the  contents,  to  find  that  it  was 
not  his  will.  This  instruction  was  never  afterwards  with 
drawn,  contradicted  or  modified.  When  they  returned  with 
the  enquiry,  whether  they  were  not  at  liberty,  upon  the  issue 
submitted  to  them,  to  take  into  consideration  the  dispositions 
in  the  will,  his  honor  answered  in  the  negative.  But  this 
negative  was  properly  qualified  and  fully  axplained  by  his 
accompanying  observations.  They  were  told  "that  the  will 
of  itself  Pfpyed  nothing,  for,  thjrt  however  absurd  and  un- 
natural its  dispositions  might  be,  yet,  if  from  the  evidence 
they  were  satisfied  that  the  deceased  knew  the  contents  of 
the  paper,  and  with  that  knowledge  executed  it  as  his  will, 
intending  it  so  to  be,  it  wns  his  will;"  and  that  it  was  with  a 
view  "  to  that  question,  all  the  evidence  given  in  the  case 
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was  submitted  to  them.'9  Thus  explained,  it  amounted  to  Dec. 1840 
no  more  than  what  must  be  held  to  be  clear  law,  that  where 
capacity — formal  execution — and  volition  all  appear,  no  tri- 
bunal can  pronounce  against  a  will,  because  of  its  disap- 
probation, however  strorjg,  of  the  dispositions  made  by  the 
testator. 

■ 

Pbr  Curiam.  Judgment  below  affirmed. 


JOHN  WALKER  vs.  BERNARD  BAXTER. 

Where,  in  mo  action  to  recover  dan) ages  for  a  broach  of  promise,  it  ap- 
peared in  evidence  that  a  Teste),  her  tackle  $o.  had  been  sold  by  the 
defendant  to  the  plaintiff,  on  the  10th  December,  18S5;  that  after  the 
great  fire  in  New  York,  which  occurred  op  the  16th  of  December  in 
that  year,  some  of  the  vessel's  boats  and  sails  were  missing,  and  were 
sopposed  to  have  been  destroyed  by  the  fire—and  subsequently  it  was 
agreed  between  plaintiff  and  defendant  that  the  defendant  should  pay 
to  the  plaintiff  "  whatever  sum  it  should  require  to  put  the  vessel  in 
the  same  repair  and  condition  in  \ohish  she  was  at  the  time  of  the  sale, 
over  and  above  five  hundred  dollars:"  Held  that  upon  this  evidence 
the  plaintiff  could  not  recover  on  a  count,  in  which  he  charged  that 
the  defendant  had  made  a  false  representaiitm  at  the  time  of  the  sale, 
and  that  he  had  promised  to  put  the  vessel  &c.  in  the  state  represented, 
over  and  above  the  sum  of  five  hundred  dollars. 

The  court  most  in  every  case  pronounce  whether  the  evidence  offered 
corresponds  with  the  allegations  on  the  record. 

The  court  ought  never  to  instruct  a  jury  as  to  the  legal  effect  of  soppos- 
ed facts,  which  the  jury  cannot  find. 

This  was  an  action  to  recover  damages  for  the  breach  of 
a  parol  contract,  tried  before  Nash,  Judge,  at  Fall  Term, 
1838,  of  New-Hanover  Superior  Court  of  Law,  where  there 
was  a  verdict  for  the  defendant.  The  plaintiff's  counsel 
moved  for  a  new  trial,  on  the  ground  of  misdirection  by  thq 
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Dec.  1840  Judge,  tvhich  motiou  was  overruled,  and  judgment  entered 
~^~jT      for  the  defendant.    The  plaintiff  appealed. 

t  The  facts  of  the  case,  so  far  as  the  decision  of  this  court 

Baxter,    jg  concerned,  and  the  ground  relied  upon  by  the  plaintiff's 
counsel,  are  stated  in  the  opinion  of  the  court. 

Strange,  with  whom  was  William  H.  Haywood,  argued 
the  case  for  the  plaintiff. 
No  counsel  appeared  in  this  court  for  the  defendant. 

Gaston,  Judge.  This  was  an  action  to  recover  damages 
for  a  breach  of  promise.  On  the  10th  of  December,  1835, 
at  Wilmington  in  this  State,  the  defendant  sold  and  convey- 
ed to  the  plaintiff  the  brig  Fisher,  with  her  sails,  boats,  and 
furniture,  as  she  then  lay  in  the  city  of  New  York.  The 
testimony  as  to  the  promise  alleged  to  have  been  broken 
came  from  a  single  witness,  who  testified,  that  soon  after  in- 
telligence reached  Wilmington,  of  the  great  fire  which  oc- 
curred at  New  York  on  the  16th  of  that  month,  and  which 
was  extensively  destructive  to  houses,  shipping  and  mer- 
chandize, the  witness,  by  the  directions  of  the  plaintiff,  and 
as  his  agent,  informed  the  defendant  that  the  boats  and  sails 
of  the  brig  were  missing,  the  sails  supposed  to  be  burnt; 
that  the  brig  was,  in  other  respects,  unseaworthy;  and  that, 
unless  the  defendant  would  put  her  in  the  condition  in 
which  she  was  at  the  time  of  the  sale,  the  plaintiff  would  not 
receive  her;  and  that  after  different  conferences,  it  was  at 
length  agreed,  that  the  defendant  should  pay  to  the  plain- 
tiff whatever  sum  it  might  require  to  put  the  vessel  in  the 
same  repair  and  condition}  in  which  she  was  at  the  time 
of  the  sale,  over  and  above  the  sum  of  five  hundred  dollars* 
There  was  evidence  shewing,  or  tending  to  shew,  that  upon 
this  agreement  the  plaintiff  made  reparations  and  supplied 
deficiencies  to  an  amount  much  exceeding  $500;  and  that 
the  defendant  refused  to  make  any  payment  therefor.  Upon 
the  trial,  sundry  exceptions  were  taken  on  the  part  of  the 
plaintiff  to  the  Judge's  instructions,  and  there  having  been 
a  verdict  and  judgment  for  the  defendant,  the  plaintiff  ap- 
pealed to  this  court 
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Upon  the  argument  here,  the  plaintiff's  counsel  has  aban-  Dee.  1840 
dooed,  as  untenable,  all  these  exceptions  save  one,  and  upon  w  ,. 
that  alone  the  controversy  is  made  to  depend.  ▼ 

There  are  several  counts  in  the  declaration.  In  one,  it  is  Baxter* 
charged  that,  at  the.  time  of  the  sale,  *t  he  defendant  made 
representations  in  respect  to  the  soundness  of  the  brig,  and 
the  completeness  of  her  equipments,  which  were  unfounded 
in  fact,  and  that,  afterwards,  in  consideration  thereof,  he 
promised  to  pay  to  the  plaintiff  such  sum  as  he  should  ex- 
pend in  putting  the  brig  in  the  state  represented,  oyer  and 
above  the  sum  of  five  hundred  dollars.  And  it  is  here  in- 
sisted that,  in  relation  to  this  count,  the  plaintiff  had  a  right 
to  require  the  instruction  for  which  he  asked,  and  which  his 
honor  refused  to  give,  "  that,  if  the  injuries  did  exist  at  the 
time  of  the  sale,  though  they  were  not  known  to  the  defend- 
ant at  the  time  of  the  promise,  the  promise,  as  proved,  would 
support  the  action." 

We  are  clearly  of  a  different  opinion.  Waiving  all  other 
reasons  for  refusing  to  give  this  instruction,  there  is  one 
which  is  obvious  and  conclusive.  There  was  no  evidence 
offered  of  such  a  promise,  as  is  alleged  in  the  count  in  ques- 
tion. The  sole  evidence  of  any  promise,  is  in  regard  to  re- 
pairs, necessary  to  replace  the  brig  in  the  same  plight  in 
which  she  was  at  the  time  of  the  sale.  And,  upon  this  evi- 
dence, how  could  the  plaintiff  require  any  instruction,  which 
would  warrant  the  Jury  in  finding  a  verdict  for  him,  in  re- 
lation to  a  different  promise? 

It  is  indeed  contended  that,  as  the  agreement  was  wholly 
by  parol,  the  meaning  of  the  parties  thereto  was  a  question 
of  fact,  to  be  ascertained  by  the  jury,  and  that  the  jury  might 
hare  in/erred  from  the  evidence  that  it  was  not  the  actual 
state  of  the  brig  at  the  time  of  the  sale,  but  her  supposed  or 
represented  state,  to  which  the  promise  referred.    If  there 
had  been  any  ambiguity  in  the  language  of  the  witness,  or 
in  that  of  the  parties,  as  testified  to  by  him,  or  if  there  had 
been  any  cpntrariety  of  evidence  in  relation  to  the  supposed 
promise,  there  would  have  been  room  for  submitting  to  the 
jury  the  question  of  fact,  what  was  the  promise  of  the  de- 
fendant.    But  certainly  there  is  no  function  of  the  court 
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Dee.  1840  more  incontestable  than  that  of  pronouncing,  whether  the 
-  evidence  offered  corresponds  with  the  allegations  on  the  re- 

cord. A  jury  Cannot  (rightfully)  find  any  disputed  fact 
without  evidence;  and  the  court  ought  never  to  instruct  a 
jury,  as  to  the  legal  efbtt  of  supposed  facts,  which  the  jury 
cannot  find.  In  the  agreement,  as  stated  by  the  plaintiff's 
witness,  there  was  no  ambiguity.  It  admitted  but  of  one 
construction.  If  he  were  believed,  he  proved  a  promise,  va- 
riant from  that  set  forth  in  this  count;  and  if  he  were  not 
believed,  there  was  no  evidence  of  any  promise. 

Per  Curiam.  Judgment  below  affirmed. 


EDWARD  SHA<V  w.  WILLIAM  McFARLANE. 

If  two  persons  are  bound  by  a  bond  or  a  judgment  for  the  payment  of  a 
Bum  of  money,  the  one  is  liable  at  law  to  the  creditor  in  the  same 
manner  and  to  the  tame  extent  at  the  other,  although  as  between 
themaelTea  they  stand  as  principal  and  security. 

An  agreement  for  Indulgence  to  the  prinoipal  does  not  at  law  amount  to 
satisfaction  of  tne  debt;  and  nothing  in  pai*  can  discharge  an  obliga- 
tion or  a  judgment  but  performance' or*  satisfaction. 

This  suit  was  commenced  by  a  warrant  to  recover  the  ba- 
lance of  a  former  judgment  before  a  justice,  obtained  by  the 
plaintiff  against  Elisha  B.  Norfleet  and  the  present  defendant 
as  bis  security.  An  appeal  was  taken  from  the  judgment  of 
the  justice  on  the  warrant  to  the  County  Court  of  Hertford, 
and  thence  to  the  Superior  Court,  where  the  case  was  tried 
before  Pearson,  Judge,  at  March  Term,  1839.  A  verdict 
and  judgment  were  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed  to  this  Court.  The  facts  of  the  case  are 
set  forth  in  the  opinion  of  the  Court  delivered  by  the  Chief 
Justice. 
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No  counsel  appeared  in  this  Court  for  the  plaintiff.  Dee.  1840 

A.  Moore  for  the  defendant  ~Shaw 

T 

Ruff  in,  Chief  JdBtice.  In  1831,  one  Norfleet  and  the  M'Farlaoe 
present  defendant  executed  a  bond  to  the  pl&ititiff  for  $101 
60  cents,  on  which  a  warrant  was  sued  out  against  both  of 
the  obligors,  on  the  27th  of  May,  183?.  On  the  1st  of  June 
following,  Norfleet,  by  deed,  (to  which  thfe  plaintiff  and  one 
Valentine  were  also  parties,)  conveyed  to  Yaletitine  person- 
al property,  of  value  sufficient  to  discharge  the  debt  and 
costs,  upon  trust  that  if  Norfleet  should  not  pay  the  debt  be- 
fore the  16th  of  October  following,  Valentine  should  at  any 
time  thereafter  sell  the  property  and  discharge  the  debt  A 
payment  of  $60  having  been  before  made,  the  plaintiff,  on 
the  30th  of  June,  1837,  took  judgment  for  the  balance  due 
on  the  bond  and  costs.  After  the  execution  of  the  deed,  Nor- 
fleet retained  possession  of  the  property,  using  and  disposing 
of  it  as  his  own.  In  October,  he  requested  the  plaintiff  to 
have  a  sale  made  under  the  deed,  and  raise  his  debt,  as  he 
said  the  defendant  was  uneasy.  The  plaintiff  said  he  would, 
but  nothing  was  done  until  after  the  death  of  Norfleet,  insol- 
vent, in  November,  1837,  when  Valentine  sold  such  effects 
as  Norfleet  had  not  consumed  or  sold,  and  applied  the  pro- 
ceeds thereof  towards  the  satisfaction  of  the  plaintiff.  There 
was  still  a  balance  due  on  the  judgment,  for  which  the  pre- 
sent suit  was  brought.  Besides  other  pleas,  the  defendant 
pleaded  specially,  that  he  was  the  surety  for  Norfleet  in  the 
bond  and  judgment  given  thereon,  and  that  the  plaintiff, 
without  his  privity,  took  the  deed  of  trust,  as  above  men- 
tioned, as  a  security  for  his  debt,  and  thereupon  agreed  to 
give  time  to  the  principal  until  the  16th  day  of  October,  1837, 
for  payment,  and  also  had  allowed  Norfleet  to  waste  and 
convert  the  property,  conveyed  by  said  deed,  to  his  own  use; 
whereby  the  defendant  was  discharged. 

Op  the  trial,  the  presiding  judge  gave  his  opinion,  that  the 
facts  set  forth  in  the  special  plea,  if  true,  did  not  discharge 
the  defendant,  who  did  not  undertake  merely  to  see  that  Nor- 
fleet should  pay  the  debt,  but,  by  executing  the  bond,  became 
legally  and  directly  bound  therefor,  as  much  so  as  Norfleet 
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Dec.  1840  himself.    Under  this  advice,  the  jury  found  a  verdict  for  the 
g.         plaintiff;  and  from  the  judgment  thereon  the  defendant  ap- 
y       pealed. 
M'Farlane     Without  adverting  to  the  circumstance  that  the  first  judg- 
ment was  taken  against  the  principal  and  the  surety,  after  the 
execution  of  the  deed  of  trust  by  the  former,  and  the  agreement 
of  the  creditor  to  indulge,  we  should  concur  in  the  opinion 
of  his  Honor,  regarding  the  suit  as  being  brought  on  the  o- 
riginal  bond,  instead  of  the  former  judgment  The  circum- 
stances, if  unanswered,  might  create  an  equity,  of  which 
the  defendant  might  have  the  benefit  in  another  jurisdiction. 
I    But  a  court  of  law  deals  only  with  legal  liabilities  and  legal 
The  cam  ^charges.      There  has  been  but  one  doctrine  held  on  this 
or  King  yi.  subject  by  the  Courts  of  this  State.      King  vs.  Morruton,  2 
be^Ts??,    Dev.   341.    Binford  vs.    Alston,    4  Dev.  351.        State 

Atao*  41,  Bank     VS'      Locke    &   al  4  De¥'   529'        If  tW0   I**80118 

Der.  S5i  &  arebound  by  a  bond  or  a  judgment  for  the  payment  of  a  sum 
ti.  Locke  etot  money,  the  one  is  liable  to  the  creditor  in  the  same  man - 
5»4oited&  ner  an(*  to  the  same  extent  as  the  other,  although  as  between 
approTed,  themselves  they  stand  as  principal  and  surety.      In  respect 
of  the  creditor,  they  are  joint  debtors,  fixed  with  the  same 
obligation;  and  what  discharges  one,  discharges  the  other — 
and  nothing  less.    An  agreement  for  indulgence  to  the  prin- 
cipal does  not  amount  to  satisfaction;  and  nothing  in  pais 
can  discharge  an  obligation  or  a  judgment  buf  performance 
or  satisfaction.    . 

Per  Curiam.    Judgment  of  the  Court  below  affirmed. 
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RODNEY  FRENCH  w.  GEORGE  W.  BARNEY. 

1 

Where  A.,  the  payee  of  a  bill  of  exchange,  indorsed  it  to  B.f  and  B.  to  Dee.  1840 
C.t  and  C.  then  indorsed  it  •*  without  recourse  to  him,"  bat  not  say-— — — 
ing  to  whom  he  indorsed  it,  it  then  became  an  indorsement  in  blank, 
and  the  bill  became  payable  to  bearer;  and  notwithstanding  D.  and  IS. 
afterwards7  indorsed  it  in  fall  or  specially,  yet  when  it  came  again  to 
C.  by  delivery,  he  had  a  right  to  demand  payment  of  the  bill  from  any 
prior  iodorser. 

C.  being  the  holder  of  the  bill,  the  law  implies,  until  something  be 
shewn  to  the  contrary,  that  he  gave  value  for  it,  or  came  fairly  and  le- 
gally by  it. 

■ 

This  was  an  action  on  the  case,  tried  at  Spring  Term, 
1840,  of  Chowan  Superior  Court  of  Law,  before  Pearson, 
Judge.  The  jury  rendered  a  verdict  for  the  plaintiff,  sub- 
ject to  the  agreement  of  the  parties  that  if,  upon  the  law  of 
the  case,  the  Judge  should  be  of  opinion  for  the  defendant, 
the  verdict  should  be  set  aside  and  a  nonsuit  entered.  Upon 
argument  the  Judge  set  aside  the  verdict  and  ordered  a  non- 
suit, from  which  judgment  the  plaintiff  appealed.  The  fol- 
lowing is  the  case  sent  up  by  the  Judge: 

This  was  an  action  on  the  case  by  the  plaintiff  as  endorsee 
against  the  defendt&Jias  endorser  of  a  bill  of  exchange.  A 
copy  of  the  bill  and  tn? several  indorsements  is  sent  as  a  part 
of  the  case.  After  the  bill  was  endorsed  by  the  defendant,  it 
came  to  the  hands  of  the  plaintiff  as  endorsee.  He  endorsed 
it  "  without  recourse."  It  went  through  several  other  en- 
dorsements, and  was  duly  protested  by  the  last  endorsee,  and 
due  notice  given  to  the  defendant  After  this  the  bill  came 
to  the  possession  of  the  plaintiff,  the  testimony  did  not  shew 
in  what  way,  before  this  action  was  brought.  Defendant  in- 
sisted that  as  plaintiff  had  indorsed  "  without  recourse,"  the 
bare  possession  of  the  bill  does  not  entitle  him  to  sue  in  his 
own  name  as  endorsee.  This  question  was  reserved,  and, 
nnder  the  charge  of  the  Court,  the  jury  returned  a  verdict 
for  the  plaintiff. 

Upon  the  question  reserved,  the  Court  was  of  the  opin- 
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Dec.  1840  ion  that  the  plaintiff  could  not  maintain  the  action.      This 
F     i     bill  could  only  pass  by  endorsement;  where,  however,  an  en* 
r       dorsee  endorses  over,  and  afterwards  takes  up  the  bill,  in  dis- 
Ban*Jr  charge  of  his  liability,  he  is  remitted  to  his  former  right,  and 
may  strike  out  the  subsequent  endorsements  and  sue  as  en- 
dorsee; and  the  fact  of  his  having  possession  of  the  bill  raises 
the  presumption  that  he  has  taken  it  up  in  discharge  of  his 
previous  liability.     But  in  this  case  the  endorsement  being 
"  without  recourse,"  repels  that  presumptidn,  for  he  was  un- 
cfcrao  liability;  and  the  possession  of  the  bill  simply  raises 
a  presumption  that  he  Js  the  owner  by  purchase  or  otherwise, 
and  he  stands  in  the  condition  of  a  stranger,  who  had  pur- 
chased the  bill  without  endorsement  to  himself.      It  was  a- 

■ 

greed  by  the  parties  that  the  subsequent  endorsements  should 
be  considered  as  stricken  out,  provided  the  Court  thought  that 
the  action  could  be  maintained, 

Bm  and  endorsements  referred  to. 
Ezch.  9637  5C.  Edenfon,  N.  C.  April  30th,  1836. 

Twelve  months  after  date  of  this  first  of  exchange  (second 
unpaid  of  same  tenor  and  date)  pay  to  the  order  of  Geo.  W. 
Barney,  Esq.  six  hundred  and  thirty-seven  50-100*  dollars, 
for  value  received,  and  charge  the  same  to  account  of 
Your  ob't  servts. 

Haughton  t&  Booth. 
To  Messrs.  Haoghtep,  Boerdjnan  &  Noble, 

New  York. 

Accepted.  Haughton,  Board*  an  <fc  Noble. 

(Endorsed) 

Pay  Thos.  J.  Charlton  or  order. 

G.  W.  Barney. 
Pay  Rodney  French,  Esq.  or  prder. 

Thos.  J.  Charlton* 
Without  recourse  to  me. 

Rodney  French. 
Geo.  Bowen. 
Pay  H.  E.  Hudson,  Esq.  Cash'r,  or  order. 

Geo.  S.  Weaver,  Cash'r. 
Pay  H.  Baldwin,  Esq.  Cash'r,  or  order. 

H.  E.  Hudson,  Cash'r. 
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» 

A.  Moore  for  the  plaintiff.  Dee.  1840 

Kinney  and  Heath  for  die  defendant.  French 

Daniel,  Judge.  This  was  an  action  by  the  second  en-  Barney, 
doisee  against  the  first  endorser  of  a  Bill  of  Exchange.  The 
execution  of  the  bill  by  the  drawer,  the  acceptance,  due  de- 
mand and  notice  were  all  admitted  to  be  complete.  The  de- 
fendant, however,  contended  that  as  the  plaintiff  had  once 
owned  the  bill  as  second  endorsee,  and  had  assigned  it  "  with- 
out recourse,*  be  could  not  again  obtain  a  title  to  it,  so  as  to 
give  it  in  evidence  on  this  declaration,  and  of  this  opinion  was 
the  Judge:  because,  he  said,  as  the  plaintiff  had  once  made  a 
restrictive  endorsement,  and  by  it  had  escaped  from  liability 
on  the  bill,  he  could  not  again  obtain  a  title,  so  as  to  enable 
him  to  sue  on  it  as  endorsee.  The  Judge  said,  that  when 
an  endorsee  endorses  over,  and  afterwards  takes  up  the  bill 
in  discharge  of  his  liability,  he  is  then  remitted  to  his  former 
right,  and  may  strike  out  the  subsequent  endorsements  and 
sue  as  endorsee,  and  the  fact  of  his  holding  the  bill  raises  the 
presumption  of  his  having  taken  it  up  in  discharge  of  his 
previous  liability;  but,  in  this  case,  the  endorsement  by  the 
plaintiff  being  "without  recourse"  repelled  such  a  presump- 
tion, and  be  had  no  title.  The  same  arguments  have  been 
pressed  upon  us  in  this  court  by  the  defendant's  counsel. 
But  the  authorities  cited,  only  shew  that  an  endorser  in  full, 
who  takes  up  the  bill,  is  remitted  to  his  former  title,  and  may 
strike  out  his.  endorsement  and  sue  as  endorsee  those  stand- 
ing before  him  on  the  bill.  The  law  presumes  that  he  has 
given  value  for  it,  therefore  will  permit  him  to  strike  out  the 
names  of  persons,  who  apparently  own  and  have  the  legal 
title  to  it  But  the  restrictive  endorsement  of  French  in  this  to  endorw 
case  was  in  blank;  it  directed  payment  to  be  made  to  no  par-  ST'^iefa* 
ticutar  person,  firm  or  corporation,  which  is  necessary  to  or*n-\j^£ 
make  an  endorsement  special  or  in  full.  The  next  endorse-  wmeot  to 
ment  was  also  in  blank.  The  bill,  after  it  was  so  endorsed  in  wn^Trtu 
blank,  assumed  the  character,  and  had  the  effect  thereafter  of  cqJ,r.  JK 

'  *  son,  firm  or 

a  bill  payable  to  bearer.    Chitty  on  Bills  136.    Byles  on  «orpomi'fa» 
Bills  84.    Peacock  v.  Hodges,  Douglass  633.    Francis  t. 
Mott,  Doug.  612.    The  two  first  and  two  last  endorsements 


\ 


L 
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Deo.  1840  being  special  or  in  full,  did  not  prevent  the  bill  assuming 
~  ~  the  character  of  a  bill  payable  to  bearer,  after  it  hud  been 
t  once  endorsed  in  blank,  Smith  v.  Clarke,  1  Esp.  Rep.  180. 
Barney.  Holmes  v.  Hooper,  Bay.  Rep.  15ft— Chitty  on  Bills  136;  (or 
radoneTIn^  ^en  ')ecttme  payable  to  bearer  as  against  the  drawer,  the 
blank,  be-  acceptor,  the  payee,  the  blank  endorser,  and  all  endorsers  be- 
SSe  to  Colore  him.  Byles  on  Bills  85.  The  bill  passed  as  currency 
t£  ££££in  the  market,  and  French  had  as  much  right  to  purchase  it 

ud  2rWri-,as  ^y  k*^  else#  He  king  the  holder,  the  lav  implies,  un- 
or  endon-til  something  be  shewn  to  the  contrary,  that  he  gave  value 
*"*  for  it,  or  rather  came  fairly  and  legally  by  it.  Byles  on 
Bills  60—3  Kent's  Com.  77.  The  plaintiff  had  therefore 
acquired  a  legal  title  to  the  bill  by  delivery.  The  restric- 
tive endorsement  by  French  did  not  break  the  chain  of  title. 
The  idea  of  the  Judge  that  French  must  have  been  once  li- 
able, as  endorser  on  the  bill,  and  that  he  must  have  taken  it 
up  in  consequence  of  that  liability,  before  he  could  gain  a 
title  to  sue  on  it,  we  think  is  erroneous.  He,  being  implied- 
ly the  bona  fide  holder,  had  a  right  to  strike  out  all  the  en- 
dorsements below  that  to  himself  and  declare  as  the  second 
endorsee.    Smith  v.  Clarke,  1  Esp.  Rep.  180. 

Per  Curiam.    Judgment  of  non-suit  set  aside,  and  judg- 
ment rendered  for  the  plaintiff  on  the  verdict. 
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DEN  ON  DEMISE  OF  ALFRED  S.  BARROW  m.  PENELOPE 

ARRENTON. 

A  writ  from  a  court,  commanding  the  Sheriff  to  summon  A.  and  B.,  Dee.  1840 
heirs  of  C.f  deceased,  to  be  and  appear  &c., "  then  and  there  to  shew  ■  ■ 
cause,  if  any,  why  D.  shant  have  judgment  against  the  lands  of  said 
deceased,  in  the  hands  of  his  said  heirs,  for  $150,  besides  interest  and 
costs,"  is  not  sneh  a  tcire  /acta*  as  is  required  by  the  act  of  1784, 
subjecting  the  real  estate  of  a  deceased  person  to  the  payment  of  his 
debts,  (ReT.  St  e.  63,  s.  1,)  though  a  debt  may  hare  been  previously 
established  against  the  administrator,  the  plea  of  fully  administered 
found  in  his  ra?or,  judgment  signed,  and  an  award  of  set. /a.  against 
the  heirs. 

Such  a  writ  does  not  set  forth  nor  refer  to  a  judgment  previously  render- 
ed in  any  action  for  any  person,  and  of  course  does  not  call  on  the 
heir*  to  shew  cause  why  execution  on  that  judgment  shall  not  issue 
against  the  lands  descended  to  them. 

Where,  upon  the  return  of  such  a  writ,  judgment  by  default  was  entered 
upon  the  record,  and  an  award  of  execution  against  the  lands  in  the 
hands  of  the  heirs,  held  that  the  judgment  was  a  nullity,  and  that  the 
purchaser  at  a  sheriff's  sale,  under  an  execution  issuing  upon  it,  ac- 
quired no  title. 

This  was  an  action  of  ejectment,  brought  to  the  Fall 
Term,  1839,  of  Perquimons  Superior  Court  of  Law,  and 
tried  at  Fall  Term!  1840,  before  Battle,  Judge.  The  fol- 
lowing is  the  case  made  up  by  the  Judge: 

The  lessor  of  the  plaintiff,  after  proving  the  defendant  to 
be  in  possession  of  the  premises  described  in  the  declaration, 
produced  in  evidence  the  deed  of  the  sheriff  to  him  for  lots 
No.  2  and  3,  the  premises  in  question;  then  two  judgments 
against  one  William  Arrenton's  administrator,  with  a  find- 
ing of  fully  administered  id  favor  of  the  administrator;  an 
order  for  scire  facias  to  issue  against  said  Arrenton's  heirs; 
instruments  alleged  to  be  scLJa's,  against  the  said  heirs — 
judgments  pursuant  to  scu  fds%  and  venditioni  exponas's, 
under  which  the  lessor  purchased.  The  lessor  shewed  the 
will  of  Ambrose  Knox,  devising  the  lands  in  question  with 
other  lands  to  the  children  of  John  and  Parthenia  Wyatt,  in 
*he  division  of  which  among  the  children  lot  No..  2  was 
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Dec.  1 840  drawn  by  Mary  Wyatt,  and  lot  No.  3  by  Ambrose  K.  Wy- 

Barrow  att»  *e  dflath  °'  Mary  Wyatt,  leaving  Ambrose  K.  Wyatt 

t       her  heir  at  law;  a  judgment  against  Ambrose  Wyatt's  admin- 

Arreoton.  fetrator,  with  a  finding  of  fully  administered  in  favor  of  the 
administrator;  an  order  for  a  set.  fa.  against  the  heirs  and 
devisees  of  the  said  Ambrose}  instruments  alleged  to  be  scL 
fa's  against  said  heirs  and  devisees;  judgment  pursuant 
thereto;  venditioni  exponas**,  and  the  Sheriff's  deed  to 
Hugh  Wyatt;  a  deed  from  Hugh  Wyatt  to  Charles  Arreu- 
ton,  Charles  Arreftton's  death  Without  children,  intestate;  a 
judgment  in  favor  of  William  Arrenton  against  his  adminis- 
trator, with  a  finding  of  fully  administered  in  favor  of  the 
administrator^  an  order  for  set.  fa.  against  the  heirs  of  the 
said  Charles,  of  whom  the  said  William  was  one;  instru- 
ments alleged  to  be  set  fa's;  judgment  pursuant  thereto; 
venditioni  exponas  and  Sheriff's  deed  to  Charles  and  James 
Arrenton,  which  the  plaintiff  alleged  Was  fraudulent  and 
void  as  to  William  Arrenton's  creditors,  because  the  pur- 
chase money,  as  he  alleged,  was  paid  by  William  Arrrenton. 

The  defendant's  counsel  objected  that  the  instruments  al- 
leged to  be  ecu  fa's  could  not  be  taken  as  such,  and  that  the 
entries  of  judgments  pursuant  thereto  were  void  as  judg- 
ments; and  that  therefore  the  deeds  from  the  different  sher- 
iffs, through  which  the  plaintiff's  lessor  deduced  Lis  title, 
were  inoperative;  and  farther,  that  the  judgment  in  favor  of 
William  Arrenton  against  the  heirs  of  Charles  Arrenton,  ot 
whom  he  was  one,  was  void,  on  account  of  the  same  person 
being  both  plaintiff  and  defendant,  and  that  in  both  accounts 
the  plaintiff's  lessor  could  not  make  out  a  title,  and  plaintiff 
must  be  nonsuited. 

The  court  was  of  opinion  (hat  the  instruments  offered  as 
sci.  fa's  could  not  be  received  as  such;  that  they  were  sub- 
stantially defective  in  not  reciting  any  judgment;  that  the 
heirs  could  derive  no  information  from  them  as  to  the  pur- 
pose for  which  they  were  summoned  into  court;  and  that  as 
the  judgments  were  entered  up  pursuant  to  the  sci  fa's,  with- 
out the  appearance  of  the  heirs  in  court,  they  were  the  same 
as  if  no  process  had  been  served  on  the  heirs,  and  were  there- 
fore void;  and  that  as  the  act  of  Assembly  required  *ci/a'« 
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to  be  issued  against  the  heirs,  before  the  court  could  make  D«°.  1840 
any  order  to  sell  the  lands,  the  purchaser  acquired  no  title  by  ~j»    * 
his  purchase  under  the  venditioni  exponas.  v 

In  submission  to  this  opinion,  the  plaintiff  submitted  to  a  Arrenton. 
judgment  of  nonsuit,  from  which  he  appealed  to  the  Su- 
preme Court. 
Copy  of  one  of  the  iqstrdments  alleged  to  be  a  Sci.  Fa. 

State  of  North  Carolina 
To  the  Sheriff  of  Perquirtions  County,  greeting: 
You  are  hereby  commanded  to  summon  Mary  White  of 
full  age,  Parthenia  Arrenton  and  Penelope  Ar renton,  to  whom 
John  Wood  is  guardian,  and  Charles  Arrenton  to  whom  Jo- 
|  nathan  H.  Jacocks  is  guardian,  heirs  at  law  of  William  Ar- 

reuton  deceased,  personally  to  be  and  appear  before  the  jus- 
tices of  the  County  Court  of  Pleas  and  Quarter  Sessions  at 
;  the  next  Court  to  be  held  for  the  county  of  Perquimons,  at 

the  Court  House  in  Hertford,  on  the  second  Monday  in  Au- 
gust next,  then  and  there  to  shew  cause,  if  any,  why  Tho- 
mas Long  shant  have  judgment  against  the  lands  of  said  de- 
!  ceased  in  the  hands  of  his  said  heirs  for  $160,  besides  inte- 

i  rest  and  costs;  and  this  you  shall  in  no  wise  omit  under  the 

penalty  by  law  enjoined.     Witness  John  Wood,  Clerk  of 
the  said  Court,  at  Hertford  the  2d  Monday  of  May,  in  the 
60th  year  of  our  independence,  1836. 
Issu^L  the  27th  of  May,  1836. 

(Signed)        John  Wood,  CPk. 
Returned,  Executed.      N.  Baglet,  Sh'ff. 

The  other  sci.  facials  were  in  the  same  form.  In  the 
last  case  mentioned,  of  T.  Long  vs.  Arren ton's  heife,  a  ver- 
dict and  judgment,  at  May  Term,  1836,  had  been  tendered 
against  the  administrator  as  follows: 

Jury  impannelled  and  sworn  say  there  is  no  payment  nor 
set  off— value  of  the  obligation  $150,  and  assess  the  plain- 
tiff  %  damages  in  interest  to  $18.  They  further  find  the  de- 
fendant has  fully  administered  and  has  no  assets.  By  the 
Court  judgment  for  $168.  Issue  sci.  fa.  vs.  the  heirs.  On 
the  return  of  the  sci.  fa.  to  August  Term,  1836,  "judgment 
pursuant  to  set.  fa.,  and  on  motion,  ordered  that  execution 
issue,  and  that  the  Clerk  endorse  thereoh  that  the  Sheriff 
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Dee.  1840  will  only  sell  the  interest  of  the  heirs,  who  are  of  fall  age, 
T  in  the  lands  of  William  and  James  Arrenton,  dec'd,  and  for* 

Harrow 

v       bear  as  to  the  infant  heirs— stay  execution  12  mos.  as  to 
Amnion,  them." 

Badger  for  the  plaintiff. 

Kinney  and  A.  Moore  for  the  defendant. 

Gaston,  Judge.  It  was  necessary  for  the  plaintiff's  les- 
sor, in  order  to  establish  a  title  to  the  land  in  controversy,  to 
shew  that  under  his  purchase  at  Sheriff's  sale  he  had  acquir- 
ed the  interest  therein  which  had  descended  from  William 
Arrenton  to  his  heirs  at  law.  According  to  the  settled  law 
of  this  State,  the  Sheriff's  sale  did  not  transfer  that  estate, 
unless  there  was  a  judgment,  or  order  of  court,  warranting 
the  execution  under  which  the  land  was  sold. 

The  abstract  from  the  records,  in  relation  to  the  supposed 
judgment  and  the  proceedings  upon  it,  is  not  as  full  as  we 
could  desire.  Especially  we  could  wish  that  the  execution 
itself  had  been  set  forth  at  length.  But  as  we  have  no  means 
of  making  the  case  more  full  than  it  appears  upon  the  trans- 
cript, we  have  proceeded  to  consider  it  such  as  we  understand 
it  to  be. 

It  appears  from  the  records  of  Peiquimons  County  Court 
that  there  was  an  action  there  pending,  instituted  by  one 
Thomas  Long  against  the  administrator  of  William  Arren- 
ton, in  which  action  the  defendant  had  pleaded  "payment 
and  set  off  and  fully  administered,"  at  the  May  Term,  1836, 
of  the  said  court;  that  on  the  pleas  of  payment  and  set  off, 
the  jury  found  for  the  plaintiff;  and  on  that  of  fully  admin- 
istered, returned  a  verdict  for  the  defendaut:  whereupon  the 
plaintiff  had  judgment  for  $168  and  bis  costs  of  suit,  to  be 
taxed  by  the  Clerk,  and  prayed  for  a  scire  facias  to  be  award- 
ed against  the  heirs.  From  the  said  May  Term  there  issued 
to  the  succeeding  August  Term  a  writ,  alleged  to  be  a  scire 
facias,  commanding  the  Sheriff  to  summon  the  persons 
therein  named,  and  styled  "  the  heirs  at  law  of  William  Ar- 
renton," (some  of  them  described  as  infants,  and  sued  by 
guardians  therein  named,)  personally  to  be  and  appear  be* 
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fore  the  next  term  of  the  said  court,    "  to  shew  cause  why  Deo.  1840 
Thomas  Long  shall  not  have  judgment  against  the  lands  of"! 
said  deceased  in  the  hands  of  his  said  heirs  for  $150  besides       v 
interest  and  costs."  The  Sheriff  returned  this  writ  executed,  Arrenton* 
and  thereupon,  at  the  August  Term,  1836,  there  is  this  en- 
try on  the  docket  of  the  court:  "  Judgment  pursuant  to  scu 
fa.9  and  on  motion,  ordered  that  execution  issue,  and  that  the 
Clerk  endorse  thereon  that  the  Sheriff  will  only  sell  the  in- 
terest of  the  heirs  of  full  age  in  the  lands  of  William  and 
James  Arrenton  deceased,  and  forbear  as  to  the  infant  heirs; 
stay  execution  twelve  months  as  to  them."      From  August 
Term  there  issued  an  execution,  commanding  the  Sheriff  of 
the  lands  of  William  Arrenton,  descended  to  his  heirs  at  law 
(naming  them)  to  cause  to  be  made  the  sum  of  $168  and 
costs  of  suit  which  Thomas  Long  had  recently  recov- 
ered in  said  court,  and  also  his  costs  expended  on  the  sci* 
re  facias  against  the  said  heirs;  and  under  this  execution, 
the  Sheriff  sold  and  conveyed  to  the  plaintiff's  lessor  the  land 
in  controversy. 

It  is  evident  that  the  judicial  proceedings  referred  to  were 
attempted  to  be  fashioned  after  the  model  of  those  prescrib- 
ed in  our  act  cf  1784,  (see  Revised  Code,  c.  226,  1  Rev. 
St  c.  63,)  but  the  attempt  has  been  awkward  and  unsuc- 
cessful.   The  Stat,  of  5  Geo.  2  c.  7,  had  made  lands  in  the 
colonies  liable  to,  and  chargeable  with,  all  just  debts,  and 
declared  them  assets  for  the  satisfaction  thereof,  in  like  man- 
ner as  real  estates  were,  by  the  laws  of  England,  liable  for 
debts  due  by  specialty;  and  had  also  enacted  that  they  should 
be  subject  to  the  like  remedies  and  process  for  seizing  and 
selling  the  same  for  the  satisfaction  of  such  debts,  as  person- 
al estates  in  the  colonies  were  liable  to  for  seizure  and  sale. 
In  furtherance  of  the  objects  of  this  statute*  our  Legislature 
in  1777,  (see  Revised  Code  1777,  c.  115,  s.  29,)  enacted  that 
process  which  theretofore  issued  against  goods  and  chattels 
should  issue  against  goods  and  chattels,  lands  and  tene- 
ments; and  that  upon  such  process  it  should  be  the  duty  of 
the  Sheriff  to  levy  upon  lands  and  tenements,  if  a  sufficien- 
cy of  goods  and  chattels  could  not  be  had  to  answer  the  exi- 
gency of  the  writ.     But  until  the  act  of  1784,  there  was  no 
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Dm.  \%to  legislative  provision,  by  which,  on  the  decease  of  a  debtor 
"^    ^~"  by  simple  contract,  his  lands,  which,  by  the  statute  of  George 
y       the  Second,  had  been  rendered  liable  for  the  satisfaction  of 
Arrenton.  guch  debt,  were  to  be  pursued  by  the  creditor.    That  act,  af- 
ter reciting  that  doubts  were  entertained  whether  the  lands 
of  deceased  debtors,  in  the  hands  of  their  heirs  or  devisees, 
should  be  subject  to  the  payment  of  debts  upon  judgments  a- 
gainet  executors  or  administrators,  in  order  to  remove  such 
doubt*  thereafter,  and  to  direct  the  mode  of  proceeding  in 
such  cases,  enacted  that  when  in  an  action  at  law  an  execu- 
tor or  administrator  should  plead  fully  administered,  no  as- 
sets, or  not  sufficient  assets  to  satisfy  the  plaintiff's  demand, 
and  such  plea  should  be  found  in  favor  of  the  defendant,  the 
plaintiff  might  proceed  to  ascertain  his  demand  and  sign 
Judgment;  but,  before  taking  out  execution  against  the  real 
estate  of  the  deceased  debtor,  a  writ  or  writs  of  scire  facias 
should  issue,  summoning  the  heirs  or  devisees  of  such  debt- 
or to  shew  cause  wherefore  execution  should  not  issue  a- 
gainst  the  real  estate  for  the  amount  of  such  judgment,  or  so 
much  thereof  as  the  personal  assets  were  not  sufficient  to  dis- 
charge; and  that  if  judgment  should  pass  against  the  heirs 
or  devisees,  or  any  of  them,  execution  should  issue  against 
the  lands  of  the  deceased  debtor  in  their  hands.     Since  this 
act,  therefore,  whatever  doubts  might  have  been  entertained 
before,  the  law  is  positive  that  the  lands  of  a  deceased  debtor 
in  the  hands  of  his  heirs  cannot  be  sold,  upon  a  judgment  ob- 
tained against  an  executor  or  administrator,  until  after  a  set. fa* 
shall  issue  to  the  heirs  to  shew  cause,  if  any  they  have,  why 
execution  of  said  judgment  shall  not  issue  against  the  lands* 
Now,  with  every  disposition  to  view  indulgently  defects 
and  errors  of  form  in  judicial  proceedings,  and  especially  in 
those  which  are  had  in  the  County  Courts,  we  must  hold 
that  the  writ,  which  is  here  relied  on  as  a  scire  facias  un- 
der the  act  of  1784,  is  fatally  defective,  and  cannot  be  treat- 
ed as  such.  It  does  not  set  forth  nor  refer  to  a  judgment  pre- 
viously rendered,  in  any  action  for  any  person,  and  of  course 
does  not  call  on  the  heirs  to  shew  cause  why  execution  upon 
that  judgment  shall  not  issue  against  the  lands  descended  to 
them.    It  does  not  purport  to  be  connected  with  any  antece- 
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dent  ptoceedings  whatever,  had  in  that  court  or  in  any  Dec.  1840 
court;  and  we  are  unable  to  trace  a  connection  between  ~        " 
the  writ  and  the  former  proceedings  in  that  court,  except       T 
such  as  may  be  inferred  from  the  identity  of  name  of  the  Amnion, 
plaintiff  in  those  proceedings  and  the  plaintiff  in  the  writ, 
and  from  the  circumstance  that  those  proceedings  were  had 
against  the  administrator  of  the  same  person,  whose  heirs 
are  by  the  writ  directed  to  be  summoned.    The  writ  is  an  o- 
riginal  process,  of  a  very  singular  character  indeed,  calling 
on  the  heirs  of  William  Arrenton  to  answer  to  a  demand  for 
$160  of  Thoma*  Long,  which  is  no  way  described,  but  is 
sought  to  be  converted  into  a  judgment  against  the  lands  to 
them  descended;  and  is  not  a  judicial  process  founded  upon 
a  matter  of  record  or  matter  incidental  thereto,  in  order  to 
further  and  accomplish  the  end  and  object  of  the  record,  by 
insuring  its  effectual  operation.     It  would  violate  principle 
to  regard  this  as  a  scire  facias  under  the  act  of  1784. 

But  it  is  argued  that  it  is  immaterial  how  defective  the 
scire  facias  may  be,  if  a  judgment  or  order  of  court  of 
competent  authority  has  been  made,  after  notice  to  the  par- 
ties interested,  awarding  the  execution  which  did  issue.  Sup- 
pose this  position  be  conceded,  will  the  case  of  the  plaintiff 
be  helped?  He  must  produce  some  judgment  or  order  of  the 
court  warranting  that  execution.  What  is  it?  What  pur- 
ports to  be  the  judgment?  <<  Judgment  pursuant  to  sci.fa.n 
is  per  se  a  nullity.  To  give  it  any  meaning,  we  are  obliged 
to  recur  to  what  is  understood  to  be  the  scire  facias  referred 
to,  and  by  a  liberal  aid  of  this  we  may  perhaps  make  out 
that  "  Thomas  Long  has  judgment  against  the  lands  of  Wil- 
liam Anenton,  deceased,  in  the  hands  of  his  heirs  for  one 
hundred  and  fifty  dollars  besides  interest  and  costs."  What 
'would  be  the  meaning  and  legal  effect  of  a  judgment  rent 
dered  in  those  terms,  and  what  kind  of  process  might  law* 
fully  issue  to  enforce  it,  are  enquiries  perhaps  not  easily  an- 
swered, and,  at  all  events,  unnecessary  to  be  now  considered, 
For  it  is  very  clear  that  the  execution  which  issued,  did  not 
correspond  with,  and  therefore  was  not,  an  execution  to  en- 
force this  supposed  judgment  or  award.  It  is  an  execution  to 
make  of  the  lands  descended  to  the  heirs  of  Wm.  Anenton,  the 
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Dec.  1840  sum  of  one  hundred  and  sixty-tight  dollars,  and  the  costs 
"" '  of  suit  taxed  by  the  clerk  in  the  suit,  which  Thomas  Long- 

recovered  against  the  estate  of  William  Arrenton  in  the  ac- 
tion brought  by  him  against  the  administrator  of  the  said 
William,  and  the  costs  of  the  scire  facias  sued  out  against 
the  heirs  thereon.  There  was  indeed  such  a  judgment  re- 
covered as  is  recited  in  the  execution;  but,  unfortunately  for 
the  title  of  the  lessor  of  the  plaintiff,  there  was  no  scire  fa- 
cias against  the  heirs  previously  to  the  suing  out  of  such 
execution  thereon.  There  was,  therefore,  no  judgment  or 
order  of  court,  in  law,  warranting  that  execution. 

Pee  Cpriam*    Judgment  of  the  Superior  Court  affirmed 
with  casts. 


JAMES  R.  WOOD  w.  REDD1CK  DEEN. 

The  fact  of  the  insolrency  of  a  debtor,  from  the  time  his  debt  became 
doe,  is  proper  evidence  to  be  submitted  to  a  jury,  and  estimated  by 
them  in  considering  whether  the  presumption  of  payment  of  a  bond* 
under  the  act  of  1826,  (1  Rev.  Stat  c.  65,  s.  13,)  is  rebutted. 

This  answer  to  the  presumption  will  be  more  or  less  forcible,  according 
to  the  nature  and  degree  of  the  insolvency . 

This  was  an  action  of  debt  on  a  bond,  payable  to  the 
plaintiff,  and  executed  by  the  defendant,  for  the  sum  of  two 
hundred  and  fifty-five  dollars  fifty  cents,  bearing  date  the 
8th  day  of  January,  1823,  and  payable  the  1st  day  of  Janu- 
ary following.  The  suit  was  instituted  in  Anson  Superior 
Court  of  Law,  on  the  16th  day  of  August,  183a  The  de- 
fendant relied  upon  the  plea  of  payment,  supported  by  the 
presumption,  arising  under  the  act  of  1826,  from  lapse  of 
time.  To  rebut  this  presumption,  the  plaintiff  offered  evi- 
dence of  the  defendant's  being  in  insolvent  circumstances, 
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though  no  evidence  was  offered  of  his  having  taken  the  Deo.  1840 
benefit  of  any  act  of  Insolvency;  and  no  other  feet  or  cir-    w    , 
cumstance  was  offered  in  evidence  by  the  plaintiff  to  rebut       r 
the  presumption.    His  honor,  Judge  Settle,  charged  the    De#D- 
jury  that  if  they  believed  the  defendant  to  have  been  in  in- 
solvent circumstances  at  the  time  the  bond  became  due.  and 
to  have  continued  so  ever  since,  and  that  the  plaintiff  had, 
for  that  reason,  forborne  to  sue,  they  might  find  that  it  rebut- 
ted the  presumption,  which  they  were  bound  to  make  from 
the  lapse  of  time  unexplained,  that  the  bond  had  been  paid. 
The  jury  found  a  verdict  for  the  plaintiff.    A  new  trial 
was  moved  for  by  the  defendant  and  refused,  and  a  judgment 
rendered  for  the  plaintiff,  from  which  the  defendant  appeal- 
ed to  the  Supreme  Court. 

Mendenhall  for  the  plaintiff. 

Strange  and  Winston  for  the  defendant. 

Ruffin,  Chief  Justice.    The  point  raised  in  this  case,  is 
one  of  those  raised  and  decided  in  McKinder  v.  Littlejohn 
at  the  last  term.    Our  opinion  then  agrees  with  that  of  bis 
Honor,  now  under  revision.    It  is  founded  on  the  natural  in- 
ference that  a  man  has  not  done  that,  which,  it  appears,  he 
was  not  able  to  do.    The  inference  from  insolvency  will,  in- 
deed, be  more  or  less  forcible,  according  to  its  notoriety  and 
duration,  and  the  degree  or  hopelessness  of  it,  if  the  expres- 
sion may  be  allowed.    Suppose  it  to  be  proved  that  the  debt- 
or was  discharged  on  his  oath  of  insolvency  before  the  debt 
fell  due,  and  that  ever  siQce  he  had  been  a  beggar  in  the 
street,  or  a  pauper  on  the  parish;  the  conclusion  would  be 
so  morally  and  obviously  certain,  that  there  could  be  no 
danger  in  telling  the  jury  that  there  could  not  be  a  presump- 
tion of  payment  in  such  a  case.    No  one  ought  to  be  requir- 
ed to  commit  the  folly  of  suing  a  beggar.    The  foots  here 
are  indeed  not  so  strong.    But  they  partake  of  the  same  na- 
ture, and  are  therefore  fit  for  the  consideration  of  the  jury, 
as  tending  to  satisfy  them  that,  in  fact  and  truth,  the  debt 
was  never  paid.    In  that  way  only  was  the  evidence  left  to 
the  jury  in  this  case.    They  may  have  erred  in  the  conclu- 
sion of  fact  drawn  by  them.    But  that  is  not  for  our  consid- 
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Dec.  1840  eration.  The  fact,  that  the  debt  was  or  was  not  paid,  was 
the  material  enquiry,  and  to  that  enquiry  this  evidence  was 
in  reason,  and  we  think  in  law,  relevant. 

Per  Curiam.    Judgment  of  the  Superior  Court  affirmed. 


JAMES  D.  BRIDGERS  *«.  MALCOLM  PURC  ELL  &al. 

Where  a  petition,  under  the  Acts  of  Assembly  relating  to  damages  sus- 
tained by  the  erection  of  public  watef  mills,  alleged  "  that  by  the  erec- 
tion of  the  mill  30  or  40  aeret  of  hit  land  -were  overflowed,  and  that 
by  the  taid  overflowing,  the  healthfulneie  of  hie  plantation  on  which  he 
reridee  it  greatly  deteriorated,  the  overflowing  extending  to  within  300 
yards  of  hi*  dwelling  hottee"  the  plaintiff  is  only  entitled  te  recover 
damages  for  the  injury  done  by  mandating  his  own  lands,  not  for  an 
injury  to  the  health  of  his  family  by  other  parts  of  the  mill  pond.— 
The  plaintiff  mutt  state  in  his  petition  in  what  reaped  he  was  injured, 
and  his  proofs  cannot  go  beyond  his  allegations. 

The  proceedings  under  such  a  petition  being  in  a  court  of  law,  where 
viva  voce  testimony  is  always  preferred,  the  party  has  a  right  to  ha?e 
the  attendance  of  bis  witnesses  taxed  in  the  bill  of  costs. 

The  jury  hafing  assessed  in  this  case  but  one  dollar  damages,  the  court 
did  right  in  giving  the  plaintiff  no  more  costs  than  damages  under  the 
act  of  1833. 

This  was  a  petition,  filed  at  May  Term,  1834,  of  Robe- 
son County  Court,  by  the  plaintiff,  to  recover  damages  for 
injuries,  which  he  alleged  he  had  sustained  by  the  erection 
of  a  water  mill  by  the  defendants,  the  proceeding  being  un- 
der the  acts  of  Assembly  giving  a  remedy  by  petition  to  those, 
who  had  been  injured  by  the  erection  of  a  mill.  The  inju- 
ry complained  of  was  "  that  thirty  or  forty  acres  of  the  plain- 
tiffs land  were  overflowed ;  that  by  the  said  overflowing, 
the  plaintiff  was  not  only  deprived  of  the  30  or  40  acres  so 
inundated,  but  that  the  healthiness  of  his  plantation,  on 
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which  he  resided,  was  greatly  deteriorated  thereby."  The  Dec.  1640 
case  was  tried  in  the  County  Court,  and  thence  there  was  B 
an  appeal  to  the  Superior  Court.  A  verdict  and  judgment  y 
were  here  rendered  in  favor  of  the  plaintiff,  from  which  he,  PoieeU  •* 
being  dissatisfied,  appealed  to  the  Supreme  Court,  where  a 
new  trial  was  granted  at  June  Term,  1836,  (see  1  Dev.  & 
Bat.  Rep.  492.)  It  again  came  on  for  trial  at  Robeson  Su_ 
perior  Court,  Fall  Term,  1840,  before  his  honor  Judge  Set- 
tle. On  the  trial,  the  defendant's  ctotfhtel  requested  the 
judge  to  charge  the  jury,  that  although  they  might  be  satis- 
fied that  the  defendant's  pond  overflowed  a  portion  of  the 
plaintiff's  land,  and  the  effect  of  the  whole  pond  had  been 
injurious  to  the  health  of  the  plaintiff  and  his  family,  yet 
that  the  plaintiff  could  recover  for  only  that  portion  of  in- 
jury to  his  health  and  that  of  his  family,  which  resulted 
from  overflowing  his  own  land.  The  plaintiff's  counsel 
then  interposed  and  requested  his  honor  tor  charge,  that  if  the 
jury  should  assess  any  damages  for  overflowing  the  plain- 
tiff's land,  and  should  think  that  the  effect  of  the  defendant's 
pond  as  a  whole  was  injurious  to  the  health  of  the  plaintiff 
and  his  family,  they  should  assess  damages  for  the  whole  a- 
mount  of  such  injury.  His  honor  declined  adopting  the 
suggestion  of  either  counsel,  but  told  the  jury  if  they  were 
satisfied  by  the  testimony,  that  the  defendant,  by  the  erec- 
tion of  his  mill-dam,  or  by  continuing  it  after  he  became  the 
owner  of  the  mill,  although  the  dam  had  been  erected  by 
one  under  whom  he  claimed,  had  inundated  any  part  of  the 
plaintiff's  land,  that  the  plaintiff  was  entitled  to  recover  such 
damages  as  they  thought  he  had  sustained  by  having  his 
land  inundated.  And  if  they  thought  that  the  defendant, 
by  so  covering  the  land  of  the  plaintiff,  had  rendered  his 
plantation  unhealthy  or  uncomfortable,  they  should  give  the 
plaintiff  damages  for  that  injury. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed 
his  damages  at  one  dollar  a  year  for  five  years. 

A  new  trial  on  account  of  misdirection  by  the  court  was 
moved  for  and  refused. 

The  defendant  then  moved,  first  that  in  the  taxation  of 
costs,  the  plaintiff  should  not  be  allowed  for  the  personal  at- 
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"  tion,  his  testimony  should  have  been  presented  on  paper  or 

T**  by  depositions,  which  motion  was  overruled.  The  defend- 
Purcell  etant  then  moved  that  the  plaintiff,  in  the  taxation  of  costs,  be 
***  allowed  no  more  costs  than  damages,  which  was  accordingly 

directed  by  the  court;  and  that,  as  to  the  balance  of  the 
costs,  each  party  should  pay  his  own  costs.  Judgment  hav- 
in  been  rendered  according  to  the  finding  of  the  jury,  and 
the  opinion  of  the  court  as  to  the  costs,  the  plaintiff  appeal- 
ed to  the  Supreme  Court. 
Strange  for  the  plaintiff. 
No  counsel  appeared  for  defendant. 

Daniel,  Judge.  The  act  of  Assembly  requires,  in  cases 
of  this  kind,  that  the  plaintiff  should  set  forth  in  his  petition 
"  in  what  respect  he  is  injured  by  the  erection  of  said  mill." 
This  petition  states  the  plaintiff's  injury  as  follows:  "  By 
reason  of  the  erection  and  continuance  of  said  mill  by  de- 
fendant, about  thirty  or  forty  acres  of  land,  belonging  to 
your  petitioner,  are  inundated  and  overflowed  with  water: 
that  by  the  said  overflowing'  your  petitioner  is  not  only  de- 
prived of  the  thirty  or  forty  acres  so  inundated,  but  that  the 
healthiness  of  his  plantation,  on  which  he  resides,  is  greatly 
deteriorated  thereby,  the  overflowing  extending  to  within  300 
yards  of  his  dwelling  house."  On  the  trial,  the  plaintiff's 
counsel  prayed  the  court  to  charge  the  jury,  that  in  assess- 
ing damages  for  overflowing  the  plaintiff's  land,  if  the  effect 
of  the  defendant's  mill  pond  as  a  whole  was  injurious  to  the 
health  of  the  plaintiff  or  his  family,  they  should  assess  their 
damages  for  the  whole  amount  of  such  injury.  The  Judge 
declined  to  instruct  the  jury  as  prayed  for;  but  he  charged 
them  thus:  "  that,  if  the  defendant's  mill  pond  had  inundat- 
ed any  part  of  the  petitioner's  lands,  he  was  entitled  to  re- 
cover such  damages  as  he  had  sustained  by  having  his  lands 
inundated,  and  that,  if  they  thought  the  defendant  by  so 
covering  the  land  of  the  petitioner,  had  rendered  his  plan- 
tation unhealthy  or  uncomfortable,  they  should  give  him 
damages  for  that  injury."  We  are  now  asked  whether  this 
charge  was  correct.    We  answer,  in  our  opinion  it  was  not 
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erroneous.     We  think  that  the  plaintiff  had  no  right  to  de-  Deo.  1840 
mand  damages  for  injuries,  of  which  he  had  not  stated  in  "J77. 
his  petition,  "  in  what  respect  they  had  arisen."    His  pro-       r 
lata  should  correspond  with  his  allegata;  and  his  damages  ^arccU  ** 
should  be  the  result  of  that  correspondence.    It  is  unneces- 
sary to  say,  whether  the  prayer  of  the  plaintiff's  counsel 
should  or  should  not  have  been  complied  with,  if  bis  peti- 
tion had  contained  an  allegation,  sufficiently  broad  to  have 
embraced  evidence  of  an  injury  of  such  a  description  as  that 
spoken  of. 

Secondly,  the  defendant  insisted  that  the  tickets  of  the  plain- 
tiff's witnesses  should  not  be  taxed  in  the  bill  of  costs:  he  said 
'hat  the  testimony  should  have  been  taken  by  way  of  depo- 
sitions. We  think  that  the  objection  was  eorrectly  overrul- 
ed. The  proceedings  were  at  law,  where  viva  voce  testimo- 
ny is  never  dispensed  with  if  it  can  be  obtained. 

Thirdly;  the  jury  assessed  the  plaintiff's  damages  to  one 
dollar.  The  court,  in  rendering  judgment,  gave  the  plain- 
tiff no  more  costs  than  damages,  This  we  thing  was  right 
and  proper  by  force  of  the  act  of  Assembly,  passed  in  1833. 
The  petition  was  filed  at  May  sessions,  1834.  The  Legisla- 
ture, at  its  session  of  1834,  passed  an '  act  amending  the  act 
of  1833;  but  it  was  done  to  obviate  a  supposed  difficulty,  , 
which  might  arise  on  the  construction  ol  the  first  act.  We 
are  of  the  opinion,  however,  that  the  intention  of  the  Legis- 
lature in  1833  is  fairly  to  be  seen  from  that  act,  that  if  the 
plaintiff  should  fail  to  recover  five  dollars  damages,  he 
should  have  no  more  costs  than  damages.    Upon  the  whole 

case,  therefore,  we  are  of  the  opinion  that  the  judgment  must 
be  affirmed. 

Per  Curiam.    Judgment  of  the  gtiperior  Court  affirmed. 
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Deo.  1840  ISAIAH  H.  SPEtfCER  &  al.  m.  IIILBS  WHITE. 

IVhen  goods  are  shipped  on  board  of  a  yessel,  to  be  carried  for  freight, 
the  master  of  the  vessel,  on  his  arrival  al  the  port  of  delivery,  has  a 
right  to  retain  the  goods  until  the  freight  is  paid  by  the  consignee. 

Pat  yet  if  he  delivers  the  goods  to  the /consignee,  without  receiving  the 
freight!  the  shipper  of  the  goods*  if  he  is  also  die  owner*  and  the  con- 
f  ignee  merely  his  agent*  is  liable  for  the  freight*  notwithstanding  the 
/common  clause  in  the  bjll  of  landing  "  to  be  delivered  to  the  consignee 
or  his  assigns,  he  or  they  paying  freight  for  the  same." 

This  was  an  action  pf  assumpsit  brought  to  Spring  Term, 
1838,  of  Hyde  Superior  Court  of  Law,  and  tried  at  Fall 
Term,  1840,  before  his  honor  Judge  Dick.  There  was  a 
verdict  and  judgment  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed  to  the  Supreme  Court.  The  facts  of  the 
case  are  fully  set  forth  in  the  opinion  delivered  by  the  court. 

No  counsel  appeared  for  either  party  in  this  court. 

Ruffin,  Chief  Justice.  The  defendant  shipped  on  board 
of  a  vessel,  belonging  to  the  plaintiffs,  and  then  lying  at 
Elizabeth  City,  a  cargo  of  Corn;  for  whiph  the  Captain 
signed  bills  of  lading,  expressing  that  the  cargo  was  "  to  be 
delivered  to  John  Williams,  at  Charleston,  in  South  Caroli- 
na, or  to  his  assigns,  he  or  they  paying  freight  for  the  same." 
The  consignee  received  the  cargo,  and  paid  the  freight,  ex- 
cept the  sum  of  one  hundred  dollars,  and  for  that  balance 
this  action  was  brought. 

For  the  purpose  of  shewing  that  balance  to  be  due,  the 
plaintiff  read  the  deposition  of  Williams,  the  consignee,  who 
stated  that  he  was  the  agent  of  the  defendant,  and  so  inform- 
ed the  master,  when  settling  for  the  freight;  and  that  he 
withheld  the  sum  of  one  hundred  dollars  on  account  of  the 
damaged  state  of  part  of  the  corn,  and  referred  the  master 
to  the  defendant  for  the  final  adjustment  of  the  difference  on 
that  point.  The  witness  further  stated  "that  the  damage 
did  not  arise  from  stress  of  weather  or  the  insufficiency  of 
(he  yessel,  biit  from  her  having  had  a  long  passage,  and 
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from  the  heat  of  the  stove  in  the  cabin,  as  he,  the  witness,  D*c.  1840 
thought."  -7 

The  plaintiffs  then  offered  to  prove  by  other  witnesses    it  al. 
that  the  damage  did  arise  from  stress  of  weather,  and  not  M  * 
from  the  heat  of  the  stove  in  the  cabin.    To  this  evidence 
the  defendant  objected,  as  an  attempt  of  the  plaintiff  to  dis- 
credit his  own  witness.    But  it  was  admitted  by  the  court 

The  counsel  tor  the  defendant  then  moved  for  a  nonsuit, 
because,  upon  the  bill  of  lading,  the  consignee  was  primari- 
ly liable.  But  the  court  overruled  the  motion;  and  there 
was  a  verdict  for  the  plaintiffs,  and  from  the  judgment  there- 
on the  defendant  appealed  to  this  court. 

Although  we  are  without  any  reported  adjudication  of 
our  own  upon  the  point  before  us,  yet  it  is  not  new  nor  un- 
settled in  those  courts,  in  which  the  consideration  of  com- 
mercial contracts  is  of  frequent  occurence.  We  find  that 
in  England  this  stipulation  in  a  bill  of  lading  has  a  fixed 
construction,  opposed  to  that  contended  for  by  the  defendant. 

The  clause  "  he,  the  consignee,  paying  freight,"  is  admit- 
ted by  every  one  to  give  the  master  a  right  to  retain  the  car- 
go, until  the  freight  be  paid.   But  it  has  never  been  suppos- 
ed, that,  by  the  delivery  before  payment,  the  freight  was  for- 
feited, so  that  it  could  be  recovered  from  no  person.    On  the 
contrary,  the  freight  is  wages  earned,  and  may  be  recovered 
from  any  person,  who  may  have  prpmised  to  pay  it,  or  for 
whom  the  service  was,  in  legal  contemplation,  performed 
and  against  whom,  therefore,  the  law  implies  a  promise  to  Generally  a 
pay.    Generally,  it  may  be  laid  down,  thai  the  consignee,  by  byVceifi 
receiving  the  goods,  becomes  bound  for  the  freight;  for  be-  jjj*  £*  ^ 
sides  that  he  has  the  fund  with  which  to  make  the  payment,  "J"*,  '*£ 
he  is  justly  chargeable  upon  the  ground  that,  as  by  the  bill  freight 
of  lading  he  could  demand  the  goods  only  on  the  condition 
of  paying  the  freight,  it  is  to  be  implied  that  he  was  permit-  But  it 
ted  to  receive  them  only  upon  bis  protaise  to  pay  it  To  this,  not  m9 
it  seems,  an  exception  has  been  admitted,  Ward  v.  Felton,  ^^  J" 
1  East  507,  that  if  the  consignee  be  only  the  agent  of  the  s^  °r  *• 
consignor,  and  be  known  to  the  master  to  be  but  agent,  and  that ' 
he  does  not  make  himself  debtor  for  the  freight  by  accepting  ^  to 
the  consignment.    If  that  ease  be  law,  it  appears  to  be  deci- thc  »»*«« 
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Spencer  8ent»  anc^  without  any  interest  in  himself,  and  refused  to  pay 
et  al.  this  part  of  the  freight;  and  there  is  no  complaint  that  he 
w!  did  not  account  to  the  defendant  for  the  whole  cargo,  deduct- 
ing only  the  freight  he  actually  paid.  But  supposing  the 
consignee  to  have  become  bound  by  receiving  the  cargo,  still 
the  question  remains  whether  the  shipper  also  be  not  liable, 
either  under  the  express  provisions  of  the  charter  party,  or 
(which  is  our  case)  as  the  owner  of  the  cargo.  And  it  seems 
to  be  undoubted  law  at  this  day  that  he  is  thus  liable,  though 
formerly  it  was  thought  otherwise,  and  for  reasons  of  much 
weight. 

It  is  obvious  that,  in  many  cases,  the  shipper  has  an  inte- 
rest in  the  freight  being  paid  by  the  consignee.  He  may  pre- 
fer the  payment  being  made  at  the  port  of  delivery,  rather 
than  at  home,  on  account  of  the  exchange.  He  may  prefer 
it  also  for  the  reason,  that  he  thereby  gets  so  much  of  the 
proceeds  of  his  cargo  promptly  out  of  the  hands  of  the  con* 
signee,  freed  from  further  risk  of  his  failure  or  not  account- 
ing faithfully;  so  that  he  would  at  least  save  the  freight,  tho* 
he  might  lose  the  rest  of  his  adventure.  Hence  it  might  well 
seem  that,  while  this  clause  of  the  contract  authorised  the 
master,  for  the  benefit  of  his  owner,  to  retain  the  goods  until 
the  freight  was  paid,  it  also,  for  the  benefit  of  the  shipper, 
imposed  on  him  the  obligation  to  do  so.  It  is  not,  therefore, 
surprising  that  it  should  at  one  time  have  been  held  by  an 
eminent  Judge,  Lord  Ken  yon,  in  Penrose  $•  al.  v.  WUkest 
stated  by  Lord  Ellknborough  in  Shepardv.  De  Ber- 
nales}  13  East.  670,  that  the  master  delivered  the  goods  at 
the  peril  of  losing  the  freight,  if  he  could  not  get  it  from 
the  consignee.  But  in  that  opinion  he  was  not  sustained 
by  the  Court  of  King's  Bench,  which  held  that  the  charter- 
er was  liable  for  freight,  notwitstanding  the  delivery  of  the 
-  cargo  to  the  consignee.  That  decision  was  followed  by  a 
similar  one  in  Tapley  v.  Martins,  8  Term  R.  451,  in  the 
same  court,  and  also  in  Christy  v.  Row,  1  Taunt.  300,  in 
the  Common  Pleas.  But  the  whole  subject  was  again  and 
finally  considered  in  the  case  just  mentioned  of  Shepard  v. 
De  Bernales.    It  was  there  admitted  that  the  question  turn- 
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ed  on  this,  whether  this  clause  was  introduced  into  the  bill  of  Dee.  1840 
lading  for  the  security  of  both  parties,  the  ship  owner  and  the  g 
merchant,  or  for  that  of  the  ship  owner  only;  and  it  was  deter-    it  *1. 
mined  that  the  latter  was  the  true  construction.    It  followed       7 
that,  although  the  master  had  an  Option  to  insist  on  gettiqg 
the  freight  at  the  port  of  delivery  and  before  he  parted  from 
the  goods,  yet  he  might  waive  a  provision,  introduced  exclu- 
sively for  the  owner's  advantage,  and  that,  without  preju- 
dice to  his  recourse  against  the  shippers.     In  the  most  com- 
mercial part  of  our  own  country,  the  same  doctrine  prevails; 
at  least  to  the  extent  of  determining  this  case.  In  Bosher  v. 
Hoven,  17  Johns.  R.  237,  it  was  held  that,  although  the  con-* 
signor  is  not  liable  for  the  freight  of  goods,  shipped  on  ac- 
count of  the  consignee,  yet  he  is  liable  for  those  owned  by 
himself  and  shipped  on  his  own  account,  notwithstanding 
the  bill  of  lading  had  the  common  clause,  and  the  master 
delivered  the  goods  without  obtaining  payment  from  the  con- 
signee. 

Upon  the  question  of  evidence  there  is  no  doubt.     The 
objection  is  entirely  untounded.     There  was  no  attempt  to 
discredit  the  witness.    A  party  may  prove  that  the  fact  is  not  a  party 
as  it  is  stated  to  be  by  one  of  his  witnesses;  for  that  is  mere*  S^nE 
ly  shewing  a  mistake,  to  which  the  best  men  are  liable.  But  j*  diftc™* 
in  this  case  the  witness  did  not  even  profess  to  state  the  fact,  one  of  uu 
as  of  his  knowledge,  but  gave  only  an  opinion.      Then  di-  SeMe^n*! 
rect  evidence  was  offered,  to  shew  the  fact  to  have  been,  in  J^*^10 
reality,  different  from  what  the  first  witness  said  he  thought  i»  not  dj.- 
or  supposed  it  to  have  been;  which  is  perfectly  consistent  £«  wiuL*. 
with  the  integrity  of  the  witness. 

Per  Curiam.    Judgment  of  the  Superior  Court  affirmed. 
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/ 


A  master  is  not  liable  for  an  actual  trespass,  which  his  servant  may  com-\ 
mit,  without  his  previous  command  or  subsequent  assent;  bat  he  is  H-  \ 
\       able  in  an  dtiion  on  the  ea$e  for  the  tortious  acts,  negligence  or  unskil-  | 
fulness  of  a  servant,  acting  in  the  prosecution  of  his  service,  or  in  the  I 
exercise  of  the  authority  he  haa  given  him,  though  not  under  hie  iav?y 
>>     mediate  direction, 

Id  this  case,  which  was  for  wrongfully  and  negligently  permitting  the 
plaintiff's  slave  to  pass  in  the  defendant's  stage  coach,  without  the 
permission  of  the  plaintiff,  whereby  the  slave  escaped  and  was  lost 
for  *ome  time  to  the  plaintiff,  and  she  was  put  to  great  expense,  &e. 
and  where  the  evidence  was  that  the  defendant's  drivers  and  stage  a- 
gente  were  guilty  of  gross  negligence  in  taking  the  slave  beyond  Sa- 
lisbury, where  her  pretended  pass  was  at  an  end,  and  permitting  her 
to  travel  in  defendant's  stages  to  Virginia,  whereby  the  slave  was  lost 
to  the  plaintiff,  Held  by  the  Court  that  the  defendant  was  liable  for  the 
injury.  ^ 

This  was  an  action  on  the  case,  tried  before  his  honor 
Judge  Pearson,  at  August  Term,  184/),  of  Cabarrus  Supe- 
rior Court  of  Law,  for  carrying  a  slave  out  of  the  State.  It 
.  was  admitted  that  the  defendant  and  others  were  owners,  as 
co  partners,  of  the  Piedmont  line  of  stages  from  Yorkville, 
South  Carolina,  through  this  State,  to  Prince  Edward  Court 
House,  in  Virginia;  from  which  latter  place  there  was  ano- 
ther line  of  stages  to  Baltimore.  One  Morris  stated  that  he 
was  employed  by  defendant  and  his  copartners  to  drive  the 
stage  from  Charlotte  to  Brummel's,  in  Davidson  county;  that 
about  the  middle  of  December,  1838,  a  mulatto  girl  got  in- 
to the  stage  at  Mrs.  Smith's,  a  respectable  lady  who  lives  on 
the  road  about  8  miles  south  of  Concord,  in  Cabarrus  county. 
The  girl  paid  her  passage  to  Salisbury.  At  Concord,  where 
the  stage  stopped  a  short  time,  Morris  saw  that  the  girl  had  a 
pass,  signed  by  Mrs.  Smith,  permitting  her  to  go  to  Salisbu- 
ry; and  he  was  there  informed  that  the  girl  was  a  slave,  the 
property  of  the  plaintiff,  who  lived  within  a  few  miles  of 
Mrs.  Smith's.    Morris- carried  the  girl  openly  and  without  a- 
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tiy  kind  of  concealment  to  Salisbury.  She  then  paid  her  pas-  *>*>•  1840 
sage  and  was  entered  on  the  way-bill  for  Greensboto'.     Mor  ~Z    '. 
'  ris  then  took  her  on  to  Brummel's,  about  35  miles  from  Salis- w     T 
bury,  and  she  continued  on  in  the  Oreensborough  stage.  Mr.  Mab|y. 
Harris  stated  that  about  the  time  mentioned  by  Morris,  the 
mulatto  girl,  the  property  of  the  plaintiff,  left  the  plaintiff's 
bouse  without  her  permission,  and,  understanding  she  had 
taken  the  stage,  he  pursued  on  in  the  next  stage,  and  heard 
of  her  along  the  route,  until  he  arrived  at  Baltimore,  in  Ma- 
ryland; at  which  place;  he  had  her  apprehended,  and  brought 
her  back.     At  several  places  on  the  route,  he  called  at  the 
stage  offices,  and  saw  an  entry  on  the  way-bill,   "  Mary  Har- 
ris, a  yellow  girl."     At  Oreensborough,  one  Townsend,  at 
whose  house  the  stage  stopped,  and  whom  he  presumed  to  be 
the  agent,  from  the  fact  of  his  receiving  the  stage  fare  from 
himself  and  the  other  passengers,  told  him  that  a  girl,  an- 
swering the  description,  had  taken  her  passage  and  gone  on 
in  the  stage  to  Prince  Edward  Court  House.     Harris  stated 
the  plaintiffs  girl  was  absent  from  her  service  about  three 
weeks;  that  he  had  kept  an  account  of  his  expenses  in  going 
to  Baltimore  and  back,  including  that  of  the  girl  on  her  re- 
turn, and  the  amount  was  $214,  exclusive  of  his  own  ser- 
vices. 

The  defendant's  counsel  insisted  that  the  action  could  not 
be  maintained,  1st,  because  it  was  for  the  tort  of  aft  agent 
for  which  he  held  the  principal  not  liable.  2d,  because  from 
the  evidence  in  the  case,  it  did  not  fall  within  any  of  the  acts 
of  Assembly  in  this  State,  and  could  not  be  maintained 
as  an  action  at  common  law.' 

But  if  the  action  could  be  maintained,  he  moved  the  court 
to  charge  the  jury  as  a  rule  of  law,  that  the  defendant  was 
only  liable  to  the  amount  of  the  loss  of  time  and  expense 
in  going  to  Prince  Edward  Court  House  and  back,  and  not 
for  the  residue  of  the  trip,  for  which  others  were  responsible. 
Upon  the  first  point  the  court  charged  that  a  principal  was 
liable  tot  the  torts  of  an  agent,  while  in  his  emplcyment  and 
doing  his  business.  On  the  second,  the  court  charged  that, 
if  the  evidence  was  believed,  the  plaintiff  had  made  out  a 

cause  of  action;  that  it  is  a  principle  of  law  that  when  one 
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Dee.  1840  person  caused  damage  to  another  by  an  act,  which  he  had 
jj^^"  no  right  to  do,  he  was  responsible  for  the  injury;  and  in  this 
▼       case  the  defendant  had  no  right  to  carry  off  the  slave  of  tho 
Mabry.    p]a}ntiff  in  the  stage  without  her  permission. 

As  to  the  damages,  the  court  charged  the  jury  that  ques- 
tions of  damages  were  in  most  cases  left  to  the  jury,  because 
no  rule  could  be  fixed  on  by  which  to  measure  them.  The 
plaintiff  had  a  right  to  expect  full  compensation  for  the  inju- 
ry caused  by  the  wrongful  acts  of  the  defendant,  and  to  be 
placed  in  the  same  situation  as  nearly  as  could  be,  as  if  the 
defendant  had  not  interfered;  that  where  there  were  circum- 
stances of  aggravation,  juries  were  authorized  to  go  further 
and  give  vindictive  damages;  but  in  this  case,  the  plaintiff 
did  not  insist  on  vindictive  damages,  for  it  was  not  alleged 
that  the  defendant  had  acted  wrong,  knowingly  and  wilfully, 
that  the  fact,  supposing  it  to  be  so,  that  the  stage  owners 
from  Prince  Edward  Court  House  to  Baltimore  were  liable 
to  the  plaintiff's  action,  should  not  affect  the  amount  of  dam- 
ages; for,  where  there  were  two  wrong  doers,,  the  person  in- 
jured had  a  right  to  his  election,  and  to  make  either  pay  all 
ihe  damages  that  wonld  properly  be  considered  the  conse- 
quence ef  his  act. 

There  was  a  verdict  for  the  plaintiff.  Damages  $335. 
A  motion  was  made  for  a  new  trial  and  overruled,  a  judg- 
ment for  the  plaintiff  and  an  appeal  by  the  defendant  to  the 
Supreme  Court. 

Barringer  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  Judge.  The  defendant's  counsel  insisted  in  the 
Superior  Court,  that  the  plaintiff  could  not  recover,  because 
the  action  was  for  the  tort  of  an  agent,  fov  which,  he  insist- 
ed, the  principal  was  not  liable.  We  are  of  opinion  that 
the  Judge  correctly  overruled  this  objection.  It  is  true  that 
the  master  is  not  liable  for  an  actual  trespass,  which  his  ser- 
vant may  commit,  without  his  previous  command  or  subse- 
quent asseut,  (McManners  v.  Cricket}  1  East  107,)  but  a 
master  is  liable  in  an  action  on  the  case  for  the  tortious  acts, 
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negligence  or  unskilful ness  of  a  servant,  acting  in  the  prose-  We* iwo 
cation  of  bis  service!  or  in  the  exercise  of  the  authority  he  7™    ~ 
has  given  him,  though  not  under  his  immediate  direction.       r 
8  Dura  &  East.  188—1  L'd  Ray.  264—  Croft  v.  Allison,  Mabr7« 
Bam.  &  Aid.  590— Paley  on  Agency  295,  (2d  Amer.  Edit,) 
Busk  v.  Steenman,  1  Bos.  &,  Pul.  404.    The  declaration 
states  that  the  defendant  did  wrongfully  and  negligently  per- 
mit the  plaintiff's  slave  (without  the  assent  of  the  plaintiff) 
to  enter  his  stage  coach,  (in  which  te  carried  passengers  for 
*  reward)  and  did  carelessly  and  improperly  transport  the 
said  slave  from  the  county  of  Cabarrus  to  parts  beyond  the 
limits  of  this  State;  in  consequence  whereof  the  plaintiff 
sustained  damage  &c.    The  evidence  was,  that  the  defend- 
"  ant's  drivers  and  stage  agents  were  guilty  of  gross  negligence 
in  taking  the  slave  past  Salisbury,  (where  her  pretended  pass 
was  at  an  end)  and  permitting  her  to  travel  on  in  defendant's 
stages  to  the  State  of  Virginia.    We  think  that  the  defend- 
ant was  liable  at  common  law  to  an  action  for  the  injury. 

Secondly,  it  was  contended  that,  if  the  plaintiff  could  re* 
cover  in  this  action,  then  the  detendant  should  not  be  liable 
for  all  the  damages  she  had  sustained,  in  time  lost  and  ex- 
penses incurred  in  sending  an  agent  to  Baltimore  for  the 
slave,  as  the  slave  left  the  defendant's  line  at  Prince  Edward, 
in  Virginia,  and  then  entered  on  a  different  line,  which  con- 
veyed her  to  Baltimore;  and  that  the  plaintiff  could  recover 
damages  of  the  owner  of  the  last  line.  On  this  point  the  \ 
Judge  charged  the  jury  that  the  plaintiff  had  a  right  to  ex- 
pectfull  compensation  for  all  the  injury  sustained  by  the 
wrongful  acts  of  the  defendant's  servants  in  doing  his  busi-  ti*  pfciJ 
ness,  and  to  be  placed  in  the  same  situation  as  ?he  would  2|LliJ?,t 


may 


\ 


have  been  in,  if  the  defendant's  agents  had  not  interfered;  rc?v?aI1  \ 
that  the  plaintiff  had  a  right  to  recover  alj  such  damages,  as  m  m  may 
could  propdtly  be  considered  the  consequence  ot  the  act  of  ^£33^ 
the  defendant's  agents,  while  in  his  service.  We  see  nothing  •*  J^Tof 
erroneous  in  this  charge;  for  the  jury  might  fairly  consider  the  «roM- 
tbat  (he  first  wrongful  act,  done  by  the  defendant's  servants,  uSe^efaid- 
was  the  substantial  cause  of  all  the  injury  the  plaintiff  had ™^V,wbii« 
sustained.    We  think  the  judgment  must  be  affirmed.  *•**•  •trr 

Per  Curiam.    Judgment  of  the  Superior  Court  affirmed. 
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ftp.  1840      DEN  ex  dem.  MARGARET  BO  LICK  w.  JOHN  BOLICK. 

A  testator  devised  to  his  wife  as  follows:  "It  is  my  will  and  desire  that  my 
loving  wife  Margaret,  shall  retain  and  keep  in  her  possession  all  thai 
I  may  be  possessed  of  at  my  death,  (my  debts  and  funeral  expenses 
being  first  paid,)  during  her  natural  life."  Jt  appeared  in  evidence  that 
the  testator  had  lived  for  many  years,  and  at  the  date  of  his  will  and 
at  the  time  of  his  death,  on  a  certain  plantation.  The  will  was  made 
in  1815.  In  1811,  upon  the  marriage  of  his  ton,  the  defendant  in  this 
case,  he  had  permitted  him  to  occopy  a  small  portion  of  the  planta- 
tion, with  an  understanding  that  his  son  was  to  remove  as  soon  as  ha 
boilt  a  house  on  his  own  land.  In  1813  the  testator  insisted  the  son 
should  remove,  which  be  refused  to  do  until  his  house  should  be  com- 
pleted, which  would  be  in  1814.  The  testator,  and  not  the  defendant, 
always  gave  in  the  land  for  taxation  and  paid  the  taxes.  Held  that  un- 
der the  words  of  this  devise  the  land  passed,  and  that  from  other  clau- 
ses of  the  will  and  the  parol  testimony,  it  was  clear  the  testator  intend- 
ed to  devise  the  part  occupied  by  his  son,  which  occupation  was  in 
fact  only  the  possession  pf  the  testator. 

Held  also  that  parol  testimony  is  admissible  to  explain  an  obvious  ambi- 
guity of  expression,  as  to  the  description  of  the  subject  of  a  devise,  as 
for  instance  to  shew  the  situation  or  occupation  of  the  land  at  any  giv- 
en time,  or  whether  parcel  or  not  parcel  of  the  subject  devised. 

This  was  an  action  of  Ejectment  brought  to  January  Term 
1839  of  Lincoln  County  Court,  and  after  a  trial  in  the  Coun- 
ty Court,  carried  by  appeal  to  the  Superior  Court  of  Law  of 
Lincoln,  where  at  the  Fall  Term  1840,  his  honor  Judge 
Pearson  presiding,  a  verdict  was  rendered  for  the  plaintiff, 
|tnd  judgment  being  given  for  him,  the  defendant  appealed 
.  to  the  Supreme  Court.  The  following  is  the  case  submitted 
to  the  Supreme  Court: 

This  was  an  action  of  Ejectment.  The  defendant  admit- 
ted himself  to  be  in  possession,  and  the  only  question  made 
was  on  the  proper  construction  of  the  will  of  one  Sebastian 
Bolick,  as  to  which  the  facts  were  presented  as  a  case  agreed, 
and  a  verdict  was  rendered  for  the  plaintiff,  subject  to  be  set 
aside  and  a  nonsuit  entered,  should  the  Court  be  of  opinion 
for  the  defendant  upon  the  case  agreed,  which  was  as  fol- 
lows:   Sebastian  Bolick  owned  a  tract  of  land  in  the  county 
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Boliok 

▼ 
Bolick. 


of  Lincoln,  upon  which  he  resided  many  years,  and  upon  Dec.  1840 
which  he  was  living  at  the  time  of  his  death.  About  the " 
year  1811,  upon  the  defendant's  marriage,  Sebastian,  defend- 
ant's father,  permitted  him  to  take  possession  of  a  small 
house,  situated  at  some  distance  from  the  house  and  cleared 
land  of  Sebastian,  and  to  cultivate  a  field  around  the  house, 
twenty  acres,  with  an  understanding  that  the  defendant  was 
to  remove  from  the  premises  as  soon  as  he  built  a  house  up- 
on his  own  land.  The  defendant  has  lived  in  the  house  and 
cultivated  the  field  ever  since.  About  1813  Sebastian  in- 
sisted that  defendant  should  leave  the  premises.  The  de- 
fendant refused  to  move  off  then  as  requested  by  his  father 
to  do,  but  promised  that  he  would,  as  soon  as  he  completed 
the  house  on  his  own  land,  which  would  be  about  1814.  Se- 
bastian died,  having  duly  made  and  published  his  last  will, 
which  was  duly  admitted  to  probate;  the  will  among  other 
clauses  contains  the  following:  *'  I  give  all  that  I  am  in  pos- 
session of  at  my  death  to  my  wife  her  life."  After  the  death 
of  Sebastian,  his  wife,  who  is  the  lessor  of  the  plaintiff,  con- 
tinued to  live  in  the  house  and  cultivate  the  part  of  the  land 
owned  by  Sebastian  in  his  lifetime,  and  the  defendant  lived 
in  the  house  and  cultivated  the  field,  which  was  in  his  occu- 
pation at  the  death  of  Sebastian,  without  objection  on  the 
part  of  the  lessor  of  the  plaintiff,  who  was  his  mother,  until 
about  one  year  before  the  commencement  of  the  present  ac- 
tion, when  the  lessor  of  the  plaintiff  ordered  him  to  leave  the 
premises,  and  he  refused  to  do  so,  and  denied  her  right  to  the 
land.  Sebastian  gave  in  for  taxation  and  paid  the  tax  for  the 
whole  tract  during  his  lifetime.  The  defendant  did  not  give 
in  nor  pay  the  tax  for  any  part  of  the  tract.  The  Court  was, 
of  opinion,  upon  this  statement  of  the  facts,  that  the  land  in 
controversy,  being  the  house  and  fielc},  occupied  by  the  de- 
fendant, passed  to  the  lessor  of  the  plaintiff,  as  well  as  the 
other  part  of  the  tract,  under  the  description  mentioned  in  ttye 
will,  as  being  in  possession  of  the  testator  at  tfye  time  of  tips 
death. 

Copy  of  the  last  will  and  testament  of  Sebastian  Bolicf:, 

referred  to  in  this  case. 
In  the  name  of  God,  amen:  I  Sebastian  Bolick,  of  Lincoln 
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Dec.  1840  County,  in  the  State  of  North  Carolina,  being  advanced  in 
Bolick~years  aD(*  °f  *°un(l  mmd  and  memory,  (thanks  be  unto  God 
t  for  the  same,)  and  knowing  that  it  is  appointed  for  all  men 
Boliek.  once  to  j^  j  <j0  make  and  ordain  this  my  last  will  and  testa- 
ment in  the  manner  and  form  following:  That  is  first  and 
principally,  I  do  give  and  bequeath  my  soul  into  the  hands 
of  Almighty  God,  who  gave  it  unto  me,  and  my  body  I  com- 
mit unto  the  earth  from  which  it  was  taken,  to  be  buried  with 
decent  Christian  burial,  at  the  discretion  of  my  executors 
hereafter  named;  and  as  to  that  wordly  property  it  has  pleas- 
ed God  to  bless  me  with  in  this  life,  I  do  give  and  dispose  of 
the  same  as  follows,  which  is,  that  it  is  my  will  and  desire 
that  my  loving  wife  Margaret  shall  retain  and  keep  in  her 
possession  all  that  I  may  be  possessed  of  at  my  death,  (my 
debts  and  funeral  expenses  being  first  paid,)  during  her  nat- 
ural life,  my  youngest  daughter,  Susannah,  excepted,  unto 
whom  I  give  and  bequeath  one  good  feather-bed  and  bed- 
ding, &c,  (going  on  to  describe  several  small  articles  of  per- 
sona! property,)  to  be  paid  and  delivered  to  her  when  she 
comes  of  age  or  marries,  which  first  happens.  I  give  and 
bequeath  to  my  two  sons,  Michael  Boliek  and  John  Boliek} 
the  land  I  am  possessed  of  at  my  decease,  the  rights  for 
which  are  deposited  in  their  mother's  hands,  and  are  to  be 
delivered  to  them  after  their  mother's  death,  or  before,  if  she 
sees  it  proper  and  safe  so  to  do.  I  give  and  bequeath  unto 
my  daughter  Christina  Barger,  Margaret  Bowman  and  Eliz- 
abeth Bowman,  over  and  above  what  they  have  already  re- 
ceived in  my  life  time,  their  shares  as  shall  be  hereafter  men- 
tioned. And  it's  my  earnest  will  and  desire  that  after  my 
wife's  decease,  that  all  (except  the  land  and  what  is  above 
bequeathed  to  my  daughter  Susannah,)  the  property  by  her 
left  shall  be  sold  and  an  equal  divide  thereof  made  amongst 
all  my  children,  Michael  Boliek,  Christian  Barger,  Margaret 
Bowman,  John  Boliek,  Elizabeth  Bowman  and  Susannah 
Boliek;  and  I  do  hereby  nominate,  constitute  and  appoint  my 
dearly  and  well  beloved  wife,  Margaret  Boliek,  to  be  the  sole 
executor  of  this  my  last  will  and  testament,  hereby  revoking, 
disannulling  and  making  void  all  former  wills,  legacies  or 
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bequests  by  me  made  or  done,  ratifying  and  confirming  this  Dec.  1840 
to  be  my  last  will  and  testament.  ~^  .. , 

[This  will  was  dated  13th  February,  1815,  signed  by  the      °TtC 
testator,  and  duly  executed  in  the  presence  of  two  subscrib-    Bolick 
ing  witnesses.] 

No  counsel  for  the  plaintiff. 

Hoke  and  Saunders  for  the  defendant. 

Daniel,  Judge.  The  words  used  by  the  testator  are  ad- 
mitted to  be  sufficiently  comprehensive  to  carry  the  land  as 
veil  as  the  personal  estate  to  bis  wife.  1  Brown's  Ch.  Ca. 
439,  2  Powell  on  Dev.  ISO.  The  dispute  is,  whether  the 
land,  which  was  occupied  by  the  defendant,  at  the  date  of 
the  will  and  at  the  death  of  the  testator,  passed  by  the  words 
used  by  him.  The  defendant  did  not,  at  any  time,  pretend 
to  hold  the  land  adversely  to  his  father,  and,  in  truth,  tho  de- 
fendant's occupation  was,  in  law,  the  father's  possession. — 
The  father  was  authorized  bylaw  to  dispose  of  it  by  his  last 
trill;  and  that  he  intended  to  devise  it  to  his  wife  for  life  by 
the  words  which  he  used,  we  think  is  rendered  still  more 
apparent  from  the  subsequent  clauses  in  his  will,  relating  to 
the  dispositions  of  the  remainders  of  his  real  and  personal 
estate.  The  first  is  a  devise  to  his  two  sons,  John  and  Mi* 
chad;  and  he  gives  to  them  as  follows:  "The  land  I  am  pos- 
sessed of  at  my  decease,  the  rights  of  which  (title  deeds)  are 
deposited  in  their  mother's  hands,  and  are  to  be  delivered  to 
them  after  their  mother's  decease,  or  before,  if  she  sees  it 
proper  and  safe  to  do  so."  This  clause  shews  that  the  testa- 
tor did  not  intend  that  either  the  defendant  or  his  brother 
should  have  any  of  his  land,  until  the  death  of  his  wife,  with- 
out her  leave.  Then  comes  the  clause  disposing  of  the  re- 
mainder of  the  personal  estate  as  follows:  "  It  is  my  will 
and  desire  that  after  my  wife's  decease,  that  all  (except  the 
land  and  a  small  specific  legacy  to  his  daughter  Susannah) 
the  property  by  her  left  shall  be  sold  and  equally  divided  a- 
mong  all  my  children."  It  is  apparent  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  portion  of  his  estate; 
which  would  necessarily  be  the  case,  during  the  life  of  the 
wife  at  least,  as  to  the  land  in  controversy,  if  the  construe- 
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Dee.  1840  tion  of  the  will  *s  to  this  subject,  was  to  be  made  as  the  de- 
..  ~  fendant  insists  it  should  be.  It  is  true  that  when  a  given 
t  subject  is  devised ,-  and  there  are  found  two  species  of  proper- 
Bolick.  iyf  the  0De  technically  and  precisely  answering  the  descrip- 
tion in  the  devise,  and  the  other  not  so  exactly  answering 
that  description,  the  latter  will  be  excluded,  though,  had 
there  been  no  other  subject  upon  which  the  devise  could 
have  operated,  it  might  have  been  held  to  comprehend  it  2 
Pow«  on  Dev.  196.  It  is  on  the  aforesaid  doctrine,  we  sup- 
pose, that  the  defendant  resists  the  plaintiff's  recovery.  But 
the  facts  of  the  case,  as  shewn  by  the  other  parts  of  the 
will,  and  the  parol  evidence,  exclude  the  defendant  from  the 
'  benefit  of  the  rule:  for  the  rule  is  to  be  enforced  only  where 
there  is  no  other  evidence  to  explain  the  description  of  the 
subject.  Parol  evidence  is  admissible  to  explain  an  obvious 
ambiguity  of  expression,  as  to  the  description  of  the  subject 
of  a  devise;  a  reference  to  the  actual  state  of  the  facts  is  not 
construction,  but  explanation.  And  on  this  principle,  parol 
evidence,  stewing  the  situation  or  occupation  of  the  land  at 
any  given  time,  has  always  been  admitted.  So  whether  par- 
eel  or  not  parcel  of  the  subject  devised.  Coventfy  on  Con. 
Ev.  30,  31.  We  are  of  the  opinion  that  the  decision  of  the 
Superior  CoOrt  was  correct,  and  that  the  judgraeht  must  be 
affirmed. 

Per  Curiam.    Judgment  of  the  Superior  Court  affirmed. 
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NATH  ANIEL  TAYLOR  to  use  of  THOMAS  BOGUE  w.  GEO.  Deo.  1840 

M.  WILLIAMS.  

The  person,  who  has  the  legal  title  to  property  sold  under  execution,  be* 
alone  the  right  to  recover  the  balance  that  remains  from  the  proceeds 
of  the  sale,  after  satisfying  the  execution. 

Where  A.  fraudulently  conveyed  a  slave  to  B.,  and  A.'s  creditors  after- 
tax wards  caused  the  slave  to  be  sold  by  execution,  and  the  slave  sold 
for  more  than  enough  to  satisfy  the  execution,  it  too*  held  that  B.,  the 
fraudulent  vendee,  and  not  A.,  the  fraudulent  vendor,  had  a  right  to  re- 
cover the  balance,  because  as  between  A.  and  B.  the  legal  title  was 
vested  in  B. 

And  an  order  by  A.  on  the  officer  for  this  balance  in  favor  of  B.,  and  pie 
sented  by  B.,  does  not  alter  the  case,  for  these  acts  do  not  transfer  to 
A.  the  legal  title,  which  is  necessary  to  support  the  action. 

This  was  an  action,  tried  al  Fall  Term  1840  of  Chowan 
Superior  Court,  before  his  honor  Judge  Battle,  having 
been  brought  to  recover  a  balance  remaining  in  the  hands  ri 
the  defendant  of  the  proceeds  of  a  negro,  levied  Upon  and  sold 
by  him,  as  constable,  under  divers  executions  issued  by  jus- 
tices of  the  peace  against  the  plaintiff. 

In  support  of  the  action,  the  plaintiff  produced  the  judg- 
ments and  executions  against  himself,  and  the  returns  of  the 
defendant,  as  an  officer,  on  the  said  executions,  shewing  that 
he  had  levied  upon  a  negro  girl,  as  the  property  of  the  pres- 
ent plaintiff,  and  had  sold  her  for  an  amount  more  than 
sufficient  to  satisfy  the  executions  which  he  held,  leaving  a 
balance  in  his  hands  of  one  hundred  and  seventy-three  dol- 
lars forty-three  cents.  The  plaintiff  then  proved  that  he  had 
given  an  order  on  the  defendant  for  the  said  balance  in  favor 
of  one  Bogue,  who  thereupon  demanded  the  money  of  the 
defendant,  in  the  name  of  the  plaintiff,  when  the  defendant 
refused  to  pay  it.  The  defendant  then  produced  and  read  in 
evidence  a  bill  of  sale  from  the  plaintiff  to  Bogue  for  the  ne- 
gro girl  in  question  and  four  other  negroes,  executed  a  few  « 
months  previous  to  the  judgments  and  executions  aforesaid 
against  the  plaintiff;  and  insisted  that  Bogue,  and  not  the 
plaintiff,  was  entitled  to  the  balanca  in  his  hands,  and  that 
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Dec.  1840  therefore  the  action  in  the  name  of  the  plaintiff,  Taylor, 

T    .      could  not  be  sustained,  and  this,  whether  the  conveyance 

t       from  Taylor  to  Bogue  was  fraudulent  or  not  as  against  cred- 
Williams.  itors# 

The  Court  held  and  so  instructed  the  jury  that  the  general 
rule  was.  that  the  defendant  in  an  execution  was  entitled  to 
any  balance,  that  might  remain  in  the  hands  of  the  officer  af- 
ter satisfying  the  executions,  and  that  the  officer  could  not 
protect  himself  from  the  claim  of  the  defendant  in  the  execu- 
tions, he  having  levied  upon  and  sold  the  property  as  his,  by 
shewing  a  previous  conveyance  of  the  goods  from  him  to  an- 
other person;  for  that  if  he  were  bound  to  pay  over  the  bal- 
ance remaining,  after  satisfying  the  executions  in  his  hands, 
to  a  previous  purchaser  from  the  defendant,  he  would  have 
to  decide  upon  the  genuineness  and  validity  of  the  assign- 
ment, and  would  therefore  have  to  act  at  his  peril;  whereas, 
the  rule,  that  requires  hrm  to  pay  the  balance  to  the  defend- 
ant in  the  execution,  makes  it  always  certain  whom  he  is  to 
pay,  and  therefore  relieves  him  from  the  responsibility  of  de- 
tiding  among  conflicting  claims:  that  in  this  case,  the  alleg- 
ed assignee  made  a  demand  of  the  money  in  the  name  of  his 
assignor,  thereby  shewing  that  he  set  up  no  claim  for  him- 
self under  the  alleged  conveyance,  so  that  if  the  rule  was  not 
as  above  stated,  yet  in  this  case  the  officer  had  no  excuse  for 
not  paying  the  money  to  the  defendant  in  the  executions,  and 
that  therefore  the  actios*  was  well  brought  in  the  name  of 
such  defendant 

There  was  a  verdict  for  the  plaintiff,  motion  for  a  new  tri- 
al, which  was  overruled,  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed  to  the  Supreme  Court. 

A.  Moore  for  the  plaintiff 
Heath  for  the  defendant. 

Daniel,  Judge.  This  was  an  action  of  assumpsit  to  re- 
cover money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff.  Plea  non  assumpsit.  The  case  was  as  fol- 
lows: Taylor,  to  defraud  his  creditors,  cofiveyed  by  deed  a 
negro  girl  to  one  Bogue.  The  creditors  of  Taylor  placed 
their  executions  in  the  hands  of  the  defendant,  who  was  a 
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c  onstable.    He  levied  them  on  the  aforesaid  slave  and  sold  Dec.  1840 
her.     After  satisfying  the  executions,  there  was  a  balance  of" 
money  in  his  hands  of  $173  43  cts.    Taylor  drew  an  order  L    % 
on  the  defendant  to  pay  this  balance  to  Bogue;  the  defendant  Williams, 
refused  to  pay  as  directed,  whereupon  Taylor  brought  this 
action.    And  the  Judge  charged  the  jtfry  that  the  plaintiff 
was  entitled  to  recover,  as  it  was  a  balance  of  the  sale  after 
satisfying  the  executions  against  himself. 

We  do  not  agree  with  the  Judge,  who  tried  this  cause.  By 
the  Stat  13  Eliz.  (see  Rev.  St.  ch.  50,  s.  1,)  the  bill  of  sale 
of  the  slave  was  void  only  as  to  the  creditors,  who  were  in- 
tended to  be  defrauded;  it  was  good  as  between  Taylor  and 
Bogue,  and  transferred  all  the  title  Taylor  bad  in  the  slave. 
When  Taylor's  creditors  had  carved  out  of  the  property  their 
demands,  by  force  of  the  statute,  the  title  to  the  balance  re- 
mained where  it  had  before  been  legally  vested,  to  wit,  in 
Bogue.  The  order  Bogue  brought  to  the  defendant  from 
Taylor  was  not  of  itself  evidence  that  the  aforesaid  balance 
belonged  to  Taylor,  for  as  between  him  and  Bogue,  he  would 
have  been  estopped  by  his  deed  to  say,  that  the  slave,  or  any 
of  the  proceeds  of  her  sale,  was  not  the  property  of  Bogue. 
The  presentation  of  that  order  by  Bogue  cannot  amount  to 
an  assignment  of  Bogue's  legal  right  to  the  money  to  Taylor, 
so  as  to  enable  the  latter  to  maintain  an  action  for  it. 

The  difficulty  in  which  officers  might  be  placed,  in  inves- 
tigating titles  to  property,  il  the  law  was  not  as  the  Judge 
charged,  is  no  answer  to  the  legal  demand  of  Bogue.  The 
constable  in  this  case,  as  in  every  other  case  in  which  he  acts, 
mast  proceed  at  his  peril.    There  must  be  a  new  trial. 

Per  Curiam.  Judgment  of  the  Superior  Court  reversed 
and  new  trial  awarded. 


2S2  IN  THE  SUPREME  COURT 


Dec.  1840  DEN  ON  DEM  OF  JOHN  EVER  ITT  vs.  GEORGE  THOMAS. 


By  a  proper  reference  of  one  deed  to  another,  the  description  in  the  lat- 
ter may  be  considered  as  incorporated  into  the  former,  and  both  be 
read  as  one  instrument,  for  the  purpose  of  identifying  the  thing  in- 
tended to  be  conveyed. 

But  there  most  be  no  inconsistence  between  the  calls  of  the  latter  deeds 
and  the  former  deeds  or  grants;  as,  for  instance,  where  the  former 
deed  or  grant  calls  for  a  line  of  another  patent  and  the  latter  deed  o- 
mits  that  call,  but  goes  for  a  particular  course  and  distance,  and  only 
proteases  to  convey  a  part  of  the  tract  embraced  by  the  grant  or  for- 
mer conveyance.  In  soch  a  case  the  course  and  distance  called  for 
being  the  specific  description  in  the  deed,  must  prevail. 

This  was  an  action  of  Ejectment,  tried  at  Fall  Term,  1840, 
of  Richmond  Superior  Court  of  Law,  before  his  honor 
Judge  Settle,  in  which  there  was  a  nonsuit,  and  the  plain- 
tiff appealed  to  the  Supreme  Court. 

The  lessor  of  the  plaintiff  deduced  title  as  follows,  to  wit: 

1st.  A  grant  in  favor  of  George  Webb,  bearing  date  the 
18th  day  of  April,  1771,  describing  the  land  as  follows,  to 
wit:  between  the  south  prong  of  Cartledge's  creek  and  Dag- 
gett's branch,  No.  E.  of  Pedee  River,  beginning  at  a  black- 
jack by  Crawford's  corner  a  dead  hickory,  and  runs  thence 
No.  60  E.  19  chains  79  links  near  three  black-jacks,  then  No. 
30  W.  44  chains  73  links  to  a  stake  among  4  pines,  then 
So.  60  Wt  10  chains  by  a  pine  in  Jackson1  s  line,  then  with 
it  So.  35  West  27  chains  to  a  stake  among  three  pines, 
then  So.  60  West  18  chains  and  23  links,  then  So.  30  East 
33  chains  and  30  links,  then  Nq.  60  East  33  chains  30  links 
to  the  beginuing. 

2nd.  A  deed  from  George  Webb  to  Lawrence  Everitt.  dat- 
ed Jan.  25th,  1780,  describing  the  land  in  totidein  verbis,  as 
in  the  patent;  and  also  as  200  acres  of  land  granted  the  said 
George  Webb  by  patent,  dated  17th  April,  1771. 

3rd.  The  will  of  Lawrence  Everitt,  dated  May  31st,  1800, 
and  admitted  to  probate  September,  1803,  giving  the  land  to 
|us  four  children,  William,  Lawrence,  Elizabeth  and  Han- 
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nah;  Elizabeth  had  since  intermarried  with  Jesse  Williams,  Dec.  1*40 
and  was  still  alive:  Mrs.  Williams,  the  widow  of  Lawrence,  „     . 
was  dead.  v 

4th.  A  deed  from  William  Everitt,  Lawrence  Everitt  and  Thomas. 
Jesse  Williams,  to  William  Everitt,  dated  in  1810,  the  des- 
criptive parts  of  which  are  "  a  part  of  a  tract  of  land,  the 
said  tract  containing  200  acres,  was  granted  unto  George 
Webb,  from  Webb  to  William  Thomas,  from  Thomas  to 
Lawrence  Everitt,  dec'd,  to  William  and  Lawrence  Everitt 
and  Jesse  Williams,  his  sons,  three  of  the  legatees.  "  Be- 
ginning at  a  stake  and  runs  No.  60  East  19,  79  to  three 
black-jacks,  thence  No.  30  West  44,  73  to  a  stake,  thence 
South  60  W.  10  poles,  thence  South  37  West  27  chains  to 
three  pines,  then  South  60  West  18,  23,  thence  South  30 
East  33  chains  and  30  links,  thence  North  60  East  33  chains 
30  links  to  the  beginning,  the  same  containing  two  hundred 
acres,  more  or  less;  the  said  William  and  Lawrence  Everitt 
and  Jesse  Williams,  their  heirs  and  assigns  forever,  do  bar- 
gain, sell  and  convey  unto  William  Everitt  one  hundred  and 
fifty  acres  out  of  the  above  two  hundred  acres,  three  chil- 
dren's part  at  the  death  ot  Mary  Williams,  formerly  the  wife 
of  Lawrence  Everitt,  the  mother  of  William  and  Lawrence 
Everitt  and  Jesse  Williams." 

5th.  A  deed  irom  William  Everitt  to  John  Everitt,  the 
lessor  of  the  plaintiff,  dated  in  1824,  which  described  the 
land  as  follows:  "  a  piece  or  parcel  of  land  containing  one 
hundred  and  fifty  acres,  being  three  fourths  of  a  tract  of 
land  of  two  hundred  acres,  which  Lawrence  Everitt,  sen., 
owned  at  his  death;  and  the  part  hereby  conveyed  being  the 
parts  formerly  belonging  to  William  Everitt,  sen.,  Lawrence 
Everitt,  Juu.,  and  Jesse  Williams,  in  right  of  his  wife  in  the 
aforesaid  tract;  for  the  boundaries  of  the  snid  one  hundred 
and  fifty  acres  of  land,  reference  is  to  be  had  to  the  deed  of 
conveyance  from  the  aforesaid  legatees,  except  that  fifty 
acres  of  said  land  is  encumbered  with  the  life  estate  of  Mrs. 
Molly  Williams,  formerly  the  widow  of  the  said  Lawrence 
Everitt,  sen." 

6th.  A  deed  from  Hannah  Everitt  to  the  lessor  of  the 
plaintiff,  dated  in  1827,  and  describing  the  land  conveyed 
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Dec.  1840  as  follows:  "  a  part  of  a  tract  of  land,  the  said  land  contain- 

E     .      ing  two  hundred  acres,  granted  unto  George  Webb,  from 

t       Webb  to  William  Thomas,  from  Thomas  to  Lawrence  Ev- 

Thomas.  eritt,  dec'd,  and  then  the  said  tract  beginning  at  a  stake  and 

runs  No.  60  East  19,  79  to  three  black-jacks,  then  North  30 

West  34,  73  to  a  stake,  thence  So.  60  West  18,  23,  thence 

So.  30  East  33,  50,  then  No.  60  East  33, 20  to  the  beginning, 

the  same  containing  two  hundred  acres,  more  or  less,  and 

my  part  being  the  fourth  of  the  above  described  tract  of 

land,  willed  to  me  by  my  father,  Lawrence  Everitt." 

Upon  the  trial  in  the  Superior  Court,  two  questions  arose. 
The  first  question  was,  whether  the  mesne  conveyances  pass- 
ed all  the  interest  of  the  bargainors  under  the  Webb  patent, 
or  only  so  much  thereof  as  was  covered  by  the  courses  and 
distances  set  forth  in  said  deeds.  This  question  his  Honor 
reserved,  and  directed  the  parties  to  go  on  with  the  investi- 
gation of  the  other  question,  with  the  understanding  that  the 
verdict  should  be  set  aside  and  judgment  rendered  for  the 
defendant,  if  such  verdict  should  be  in  favor  of  the  plaintiff, 
and  the  court  should  be  of  opinion  that  the  mesne  convey- 
ances passed  only  so  much  of  the  interest  of  the  bargainors 
as  was  contained  within  the  courses  and  distances  set  forth. 

The  other  question  was,  whether  the  third  line  of  the 
Webb  patent  stopped  at  the  end  of  its  course  and  distance, 
or  extended  to  Jackson- s  line.  And  in  the  latter  case,  it  was 
proved  that  the  third  line  of  the  Webb  patent  would  be 
twice  as  long  as  in  the  former  case.  Upon  the  charge  of  the 
Judge  on  this  question,  the  jury  gave  a  verdict  foi  the  plain- 
tiff. 

On  the  reserved  question  the  Judge  was  of  opinion  that 
the  special  description  by  course  and  distance  in  the  mesne 
conveyance,  controlled  the  more  general  description  by  ref- 
erence to  other  conveyances,  and  that  consequently  they  did 
not  cover  the  land  in  dispute;  and  he  set  aside  the  verdict, 
and  entered  a  judgment  for  the  defendant,  from  which  the 
plaintiff  appealed. 

A  plat  of  survey  was  annexed  to  the  case,  but  it  is  deetb- 
ed  unnecessary  to  insert  it,  as  the  only  question  determined 
by  the  Supreme  Court  was,  whether  the  mesne  conveyances 
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Co  the  lessor  of  the  plaintiff  covered  the  same  land  that  was  Dee.  1840 
covered  by  the  grant  to  Webb.  ~    : — 

3         *  Ereritt 

Strange  for  the  plaintiff.  Thomas, 

No  counsel  for  the  defendant 

Rufpin,  Chief  Justice.  If  it  be  admitted  that  the  grant  to 
Webb  covers  the  land  in  dispute,  yet  if  the  deeds  to  the  les- 
sor of  the  plaintiff  do  not  also  cover  some  part,  he  has  no  ti- 
tle, and  the  verdict  ought  to  have  been  for  the  defendant. 
Upon  this  last  point  we  entertain  the  same  opinion  his  Hon- 
or gave;  and,  as  that  is  decisive  against  the  action,  it  is  un- 
necessary to  consider  the  other  point. 

It  is  clear  that  according  to  the  description  by  metes  and 
bounds,  contained  in  the  deeds  to  the  lessor  of  the  plaintiff, 
neither  of  them  embraces  any  portion  of  the  land  in  contro- 
versy. In  the  grant  the  third  line  runs  South  60  West  ten 
chains  by  a  pine  in  Jackson's  line;  thence  with  it  South  35° 
West  <fcc.  It  is  by  the  force  of  these  calls,  if  at  all,  that  the  pat 
ent  covers  the  land  m  possession  of  the  defendant.  Now  the 
deed  from  the  sons,  if  it  be  admitted  to  run  with  the  patent 
to  the  second  corner,  runs  "  thence  South  60  West  tenpoleJ* 
instead  of  ten  chains,  and  does  not  call  for  Jackson's  line, 
nor  for  any  object  to  control  course  and  distance.  It  must 
therefore  stop  at  the  end  of  the  distance,  and  then  run  so  as 
to  leave  out  the  whole  land  in  dispute.  The  deed  from  Han- 
nah Everett  is  still  more  defective.  In  the  grant  the  second 
line  runs  North  30  West  forty-four  chains  and  seventy- 
three  links  to  a  stake  among  four  pines.  In  this  deed  it 
runs  the  same  course  thirty  four  chains  and  seventy-three 
links,  and  the  pines  are  not  called  for  but  a  stake  only.  Stop- 
ping ten  chains  short  of  what  is  called  for  in  the  patent 
(supposing  this  last  to  include  the  land  in  dispute,)  it  is  ob- 
vious that  the  disputed  land  cannot  be  included,  even  if  the 
subsequent  calls  in  the  deed  corresponded  with  those  in  the 
patent.  The  deed  omits  the  two  next  lines  altogether,  and 
describes  the  tract  as  having,  instead  of  six,  only  four,  lines. 

But  it  is  urged  that  these  defects  are  supplied  by  the  ref- 
erence to  the  grant  to  Webb  and  by  other  general  terms, 
which,  it  is  said,  denote  an  intention  to  convey  all  the  land 


ed. 


256  IN  THE  SUPREME  COURT 

Dec.  1840  the  bargainors  derived  from  Lawrence  Everitt,  namely,  the 

Ef  .      whole  tract  granted  to  Webb.    We  do  not  doubt,  that,  by  a 

v       proper  reference  of  one  deed  to  another,  the  description  of  the 

Th.au.  ]atter  may  be  considered  as  incorporated  into  the  former,  and 

both  be  read  as  one  instrument  for  the  purpose  of  identifying 

The  eaiet  the  thing  intended  to  be  conveyed.    That  was  done  in  Rit- 

£  lBU£et,ter  vs.  Barnett,  4  Dev.  &  Bat.  133,  and  in  Campbell  vs. 

B^is?    •*fc^r'A«r,  2  Hawks  33.    But  in  those  cases,  the  calls  in 

•od  Camp-  the  several  deeds  were  not  inconsistent  with  each  other,  and 

w    11  ' 

McArthur,  there  was  a  manifest  intention  to  cony&y  the  whole  or  a  cer- 
ts ^ted"  ta*n  VaTi  °f  the  particular  tract  described  in  the  grant  or  deed 
and  ipproT-  referred  to.  Therefore  such  a  reference  was  allowed  to  help 
an  imperfect  description*  so  as  to  make  it  conform  to  the 
principal  intention.  But,  in  this  case,  the  calls  of  the  patent 
and  the  deeds  are  absolutely  inconsistent,  and  cannot  be  re- 
conciled. Moreover  each  deed  sets  out  with  the  declaration 
that  the  bargainors  meant  to  convey  "  a  part  of  a  tract  of 
land"  and  not  the  whole  tract  that  was  granted  to  Webb; 
and  then  it  proceeds  to  give  a  specific  description  by  courses 
and  distances,  which  do  in  fact  include  a  part  and  but  a  part 
of  the  land  granted  to  Webb-  It  may  be  possible  and  proba- 
ble that  the  part  meant  was  «uch  part  of  the  whole  tract,  as 
the  bargainors  were  respectively  entitled  to.  But  that  is  not 
said,  and  can  only  be  conjectured;  and,  without  a  plainer 
guide  than  mere  conjecture,  we  are  not  at  liberty  to  depart 
from  the  terms  of  special  description  contained  in  the  deeds. 

Per  Curia&.    Jftdgment  of  the  Superior  Court  affirmed. 
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MARY  MITCHELL  w.  ESTHER  MITCHELL  &  si.  Dee.  1840 

A  de?ise  of  "  all  my  property  of  any  nature  or  kind  whaUoerer,  which 
deeds,  papers  and  moveable*  will  shew/'  can,  by  no  intendment  nor 
construction,  be  taken  to  indicate  an  intention  in  the  testator  to  devise 
(fee  land,. which  belonged  to  his  wife. 

This  was  a  petition  for  dower,  originally  filed  in  the 
Court  of  Pleas  and  Quarter  Sessions  of  Gates  county,  and  tar 
ken  thence  by  appeal  to  the  Superior  Court  of  Gates,  where 
it  was  heard  at  Spring  Term,  1840,  before  his  honor  Judge 
Pearson.  The  petitioner  claimed  to  be  endowed  of  a  tract 
of  land,  of  which  she  alleged  her  late  husband  John  died 
seized  and  possessed,  and  which  he  had  held  as  a  tenant  in 
common  with  the  defendant,  Esther  Mitchell.  Esther  Mitch- 
ell in  her  answer  denied  that  John  Mitchell  ever  was  seized 
of  the  said  land.  It  appeared,  on  the  hearing,  that  the  land 
in  question  belonged  to  the  defendant,  Esther  Mitchell,  pre- 
vious to  her  intermarriage  with  her  late  husband,  Richard 
Mitchell,  and  that  she  had  not  made  any  conveyance  by 
which  she  had  parted  with  het  title;  that  the  said  Richard 
Mitchell  died  some  years  before  his  son  John,  and  that  he 
had  made  a  last  will  and  testament,  executed  in  due  form  of 
law  to  pass  real  estate,  and  which  had  been  admitted  to  pro* 
bate  in  the  proper  court.  In  and  by  the  said  will,  among 
other  things,  he  devised  and  bequeathed  as  follows:  "  After 
paying  my  just  debts,  legacies  and  expenses,  I  leave  all  the 
balance  of  my  property  of  any  nature  or  kind  whatsoever,' 
which  deeds,  papers  and  moveables  will  shew,  to  my  wife, 
Esther  Mitchell,  and  her  heir,  John  Mitchell."  The  per* 
sonal  property  bequeathed  by  this  clause  was  equally  divided 
between  the  said  Esther  and  John,  and  they  both  continued 
to  reside  upon  the  land  in  question,  from  the  time  of  the  death 
of  Richard  Mitchell  until  the  death  of  John  Mitchell. 

The  Judge  below  being  of  opinion,  that  by  taking  the  per- 
sonal property  bequeathed  to  her  in  the  will,  the  said  Esther 
had  elected  that  her  land  should  pass  by  the  devise  in  the 
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Dec.  1840  will,  that  thereby  John  Mitchell  acquired  an  equitable  inter- 

TrrTT.""  est  therein,  of  which  by  our  act  of  Assembly  of  1828,  (1  Rev. 

v       St.  c.  121,  s.  6})  his  widow  might  be  endowed,  gave  judgment 

Mitchell  for  the  petitioner  and  directed  a  writ  of  dower  to  issue.  From 

'    this  judgment  the  defendant,  Esther  Mitchell,  appealed  to  the 

Supreme  Court. 

Kinney  for  the  plaintiff. 
A.  Moore  for  the  defendant. 

Daniel,  Judge,  after  stating  the  Case,  proceeded:  We  are 
of  opinion  that  the  Judge  put  a  wrong  construction  on  this 
clause  in  Richard  Mitchell's  will.  The  words  "my  proper- 
ty dt  any  nature  or  kind  whatsoever,  which  deeds,  papers 
and  moveables  will  shew,"  by  no  intendment  nor  construc- 
tion can  be  taken  to  indicate  an  intention  in  the  testator  to 
devise  the  land  which  belonged  to  his  wife.  This  being  our 
opinion,  it  becomes  unnecessary  to  decide  the  other  qnestion 
raised  in  the  cause,  whether  dower  nnder  the  statute  in  trust 
or  equitable  estates  could  be  recovered  in  any  other  way  than 
by  bill  in  equity.  The  judgment  must  be  reversed,  and,  up- 
on the  case  agreed,  judgment  given  for  the  defendant. 

Per  Curiam.  Judgment  for  the  defendant. 
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OEN  ex  dem.  of  J.  H.  LEARY  and  WIFE  t».  FRANCIS        Dec.  1840 

FLETCHER.  •*• 

The  County  Court,  in  proceeding  under  the  act  of  1789,  (Rev.  Slat. 
c.  63,  e.  11,)  authorizing  an  order  to  issue  to  a  guardian  empow- 
ering him  to  sell  the  property  of  hie  ward  for  payment  of  the 
debts  of  the  ward,  mast  firtt  ascertain  that  there  are  debts  doe  by  the 
ward  which  render  the  sale  of  the  property  expedient;  and  the  court 
mast  also  select  the  part  or  parts  of  his  property,  which  can  be  dis- 
posed of  with  least  injury  to  the  ward. 

Therefore  an  order  of  the  County  Court  in  the  following  words:  "  Order- 
ed that  A.  W.  (the  guardian)  have  leare  to  jell  as  much  of  the  lands 
belonging  to  the  orphans  of  Stephen  Mullen,  deo'd,  as  will  satisfy 
the  debts  against  said  deceased's  estate"  is  unauthorized  by  law,  and 
Toid;  and  a  purchaser  under  a  sale,  made  by  the  guardian  in  pursu- 
ance of  such  order,  acquires  no  title. 

This  was  an  action  of  Ejectment,  tried  at  Pasquotank  Su- 
perior Court  of  Law,  at  Spring  Terra,  1840,  before  his  hon- 
or Judge  Pearson,  for  certain  lands  described  in  the  decla- 
ration, of  which  defendant  admitted  he  was  in  possession. 

It  was  admitted  that  the  lands  in  dispute  had  once  be* 
longed  in  fee  simple  to  the  father  of  the  plaintiff  Elizabeth, 
and  descended  to  her  as  his  heir,  and  defendant  had  pur- 
chased the  same  of  her  guardian,  as  hereafter  set  forth  at  a 
fair  price,  and  in  good  faith;  and  the  only  question  was 
whether  the  guardian  could  lawfully  sell  the  land,  under 
the  order  of  the  court  herein  set  forth.  Addison  Whidbee 
was  duly  appointed  guardian  of  the  plaintiff  Elizabeth,  and 
acted  as  such  up  to  the  time  of  her  marriage  with  the  plain- 
tiff John,  and  obtained  the  order  of  the  County  Court,  re- 
cited below,  under  which  order  he  sold  and  conveyed  the 
lands  to  the  defendant's  father,  A.  Fletcher. 

The  defendant  proved  that  Ambrose  Knox  was  the  ad- 
ministrator of  the  father  of  the  plaintiff  Elizabeth,  from 
whose  father  the  lands  descended,  and  offered  in  evidence  a 
judgment  against  the  said  administrator,  for  about  $260  and 
costs,  in  which  the  plea  of  fully  administered  had  been  found 
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Die.  1840  in  favor  of  the  administrator,  and  the  claim  prosecuted  to 
£~~~^  judgment  against  the  heirs  of  the  father  of  the  said  Eliza- 
wife     beth,  one  of  the  lessors  of  the  plaintiff.    The  defendant  iur- 
T.      ther  proved  that  the  administrator  claimed  the  sum  of  elev- 
*  en  hundred  dollars,  due  to  him  from  the  estate  of  his  said 
intestate,  more  the^a  he  had  personal  assets  to  satisfy,  at  the 
time  the  order  of  the  County  Court  was  granted  and  the  sale 
made;  but  also  shewed  that  his  claim  was  afterwards  paid 
by  assets  coming  to  his  hands,  which  at  that  time  were 
known  neither  to  the  administrator  nor  to  the  guardian.    It 
also  further  appeared  that  the  guardian  had  paid  off  the 
judgments  out  of  his  own  funds,  before  he  had  obtained  the 
order  of  sale.    The  amount  lor  which  the  land  sold  was 
eighteen  hundred  and  twenty-six  dollars  and  some  cents. 

The  following  order  of  sale  from  the  County  Court  of 
Pasquotank  was  produced  in  evidence,  as  the  order  under 
which  the  guardian  acted: 

Pasquotank  County  Court — September  Tern,  1824. 

Ordered  that  Adderson  Whidbee  have  leave  to  sell  as 
much  of  the  lands  belonging  to  the  orphans  of  Stephen 
Mullen,  deceased,  as  will  satisfy  the  debts  against  said  deceas- 
ed's estate. 

Upon  these  facts,  his  honor  Judge  Pearson  was  of  opin- 
ion that  the  order  of  the  County  Court  was  valid,  and  the 
sale  under  the  order  conveyed  the  title  of  the  plaintiff  Eliz- 
abeth. 

The  jury,  in  pursuance  of  the  charge  of  the  Judge,  found 
for  the  defendant  There  was  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  having  been  rendered 
for  the  defendant,  the  plaintiff  appealed  to  the  Supreme 
Court. 

A.  Moore  for  the  plaintiff. 
Kinney  for  the  defendant 

Gaston,  Judge.  The  only  question  in  this  case  is, 
whether  the  estate,  which  the  female  lessor  once  had  in  the 
premises,  was  transferred  to  the  defendant  under  the  sale  and 
conveyance  of  her  guardian.  This  question  depends  upon 
the  enquiry  whether  the  order  of  sale,  made  by  the  County 
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Court, of  Perquimons,  did  or  did  not  transcend  the  power  of  Dec.  184Q 
the  court.  If  the  court  were  competent  to  make  the  order,  £e  ^ 
the  sale  under  it  must  be  held  valid,  although  the  guardian  wife 
might  have  sold  more  than  was  necessary  to  effectuate  the  p|  * 
objects  of  the  sale.  The  purchaser  was  bound  to  look  no 
farther  than  to  his  authority,  and  had  no  control  over  the 
exercise  of  his  discretion,  while  acting  within  the  limits  of 
that  authority.  The  power  ot  the  court  to  make  the  order, 
if  it  exists  at  all,  is  derived  from  the  act  of  1T89,  ch.  311, 
sect.  5,  (Rev.  Stat.  ch.  63,  sect  11.)  It  seems  to  us  that  this 
act  does  not  confer  on  the  court  a  general  power  to  make 
orders  of  sale,  but  confers  a  power,  limited  in  its  terms  and 
restricted  by  its  objects,  to  make  orders,  to  sell  designated 
parts  of  an  orphan's  estate  to  pay  ascertained  debts  against 
such  estate.  The  material  enactments  of  it  are,  that  "when 
a  guardian  shall  have  notice  of  any  debt  or  demand  against 
the  estate  of  his  ward,  he  may  apply  to  the  court  for  an  or- 
der to  sell  so  much  of  the  personal  or  real  estate  of  such 
ward,  as  may  be  sufficient  to  discharge  such  debt  or  de- 
mand?— and  such  order  of  court  shall  "  particularly  speci- 
fy what  property  may  be  sold."  It  is  obvious  that  the  Le- 
gislature intended,  and  therefore  we  bold  that  the  Legisla- 
ture required,  that  (he  judgment  of  the  court  should  be  ex- 
ercised in  deciding  whether  there  were  any  debt  or  demand 
against  the  estate  of  the  ward  to  render  a  sale  of  his  proper- 
ty expedient — and  if  so,  then  in  selecting  the  part  or  parts  of 
hi?  property,  which  could  be  disposed  of  with  least  injury  to 
the  ward.  The  order  before  us  manifestly  departs  from 
both  these  requisitions.  If  valid,  it  authorizes  the  guardian 
to  sdl  any  part  he  pleases  of  the  ward's  land,  which  he  may 
deem  necessary  for  the  payment  of  debts  against  her  father's 
estate.  The  court,  instead  of  exercising  its  own  discretion 
on  the  subjects,  whereon  the  Legislature  required  it  to  act, 
has  undertaken  to  delegate  that  discretion  to  the  guardian. 
This  cannot  legally  be  done.  Delegatus  non  potest  dele- 
gare. 

The  judgment  below  must  be  reversed,  and  a  venire  de 
novo  awarded. 

Per  Curiam,  Judgment  accordingly. 
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Dae.  1840  SPEAR  AND  PATTON  w.  JOHN  ATKINSON  &al. 


Notice  by  the  holder  to  the  drawer  of  a  bill  of  exchange  of  a  demand  om 
the  drawee  and  a  protest  for  non-acceptance  or  non-payment  is  not  ne- 
cessary, when  the  drawer  had  no  funds  in  the  hands  of  the  drawee, 
unless  the  drawer  had  reasonable  grounds  to  beliete  that  his  bill  would 
be  honored. 

Where  a  creditor  of  a  firm  for  goods  sold  and  delivered,  had  taken  the 
promissory  note  of  the  fiim  in  settlement  of  the  account,  and  had,  after 
the  dissolution  of  the  firm,  taken  a  bill  of  exchange  drawn  by  one  of 
the  late  partners  in  his  own  name,  which  was  protested  for  want  of 
funds  of  the  drawer,  and  had  delivered  up  the  promissory  note,  sack 
creditor's  original  claim  was  not  merged  by  the  promissory  note  or 
bill  of  exchange,  but  he  is  entitled  to  recover  for  the  price  of  the  goods 
sold  and  delivered,  provided  he  has  surrendered  such  bill  of  exchange* 

But  it  is  essential  to  the-  recovery  of  the  creditor,  that  he  should  have 
surrendered  the  bill  of  exchange  to  the  defendants,  either  before  or  at 
the  time  of  the  trial. 

This  was  an  action  of  Assumpsit,  tried  at  September  Term, 
1840,  of  Pitt  superior  Court  before  his  honor  Judge  Hall, 
when  the  plaintiffs,  under  an  intimation  from  the  Court, 
submitted  to  a  nonsuit  and  appealed  to  this  Court.  The 
facts  of  the  case  are  stated  in  the  opinion  of  this  Court,  de- 
livered by  his  honor  Judge  Daniel. 

J.  H.  Bryan  for  the  plaintiff. 

J.  R.  J.  Daniel  for  the  defendant. 

Daniel,  Judge.  This  was  assumpsit  for  goods  sold  and 
delivered.  Plea — non  assumpsit.  The  plaintiffs,  on  the 
first  of  April,  1836,  sold  goods  to  the  firm  of  Joseph  and  John 
Atkinson,  of  Pitt  county,  who  were  the  defendants  in  this  ac- 
tion. The  firm  of  the  Atkinsons  was  dissolved  in  Septem- 
ber, 1836.  On  the  15th  of  April,  1837,  the  two  Atkinsons 
gave  to  the  plaintiffs  their  promissory  note  for  the  price  of 
the  goods.  Some  payments  were  made  on  the  note,  which 
reduced  it  to  the  sum  of  $500.  And  on  the  18th  of  June, 
1837,  John  Atkinson,  in  his  own  name,  drew  a  bill  of  ex- 
change in  favor  of  the  plaintiffs  on  Mitchell  and  Company 
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of  New  York,  for  $500  at  60  days,  and  took  up  the  promis-  Dec.  1840 
sory  note.    When  the  bill  fell  due,  it  was  duly  presented  for  I  \ 

payment,  but  payment  was  refused  for  want  of  funds  of  the    Paiton 
drawer.    No  notice  was  given  to  the  drawer  of  the  dishonor  .  .7 
of  the  bill.    There  was  no  proof  that  the  bill  had  been  re-    et  al. 
turned  to  the  drawer,  or  that  the  plaintiffs  offered  to  surren-  « 

der  it  at  the  trial. 

The  plaintiffs  were  nonsuited  and  appealed. 

Notice  ueed  not  be  given  to  the  drawer  of  a  bill  of  ex- 
change, when  he  has  no  effects  in  the  hands  of  the  drawee, 
unless  he  had  reasonable  grounds  to  believe  the  bill  would 
be  honored.    Notice  is  required  to  enable  the  drawer  and  en-  Notice  of 
dorsers  immediately  to  withdraw  their  effects  from  the  draw-  J^o^biii 
ee.    But  if  the  drawer  had  no  effects  in  the  hands  of  the1/  *«*■*•* 

,  to  enable 

drawee  from  the  time  the  bill  was  drawn  until  it  became  pay-  the  drawer 
able,  he  could  not  be  prejudiced  for  the  want  of  notice;  andJJwUh-™** 
consequently,  under  such  circumstances,  he  is  not  entitled  to  j^,1^* 
any.    Bicker  dike  vs.  Bollman,  1  T.  R.  405 — Legge  vs.  ibe  drawee. 
Thorpe,  12  East  171.    Chitty  on  Bills  467.  .  Leigh's  Nisi 
Prius  452,  note  1,  where  are  to  ber  found  the  names  of  all  the 
American  cases  on  this  subject. 

Secondly,  there  is  no  evidence  in  the  case  that  the  plain- 
tiffs agreed  to  take  the  bill  in  discharge  of  the  antecedent  debt 
due  them  from  the  two  Atkinsons. 

If  the  plaintiffs,  therefore,  had  surrendered  the  bill,  even 
on  the  trial,  they  might  have  recovered  upon  the  original  TrW     t 
consideration.    For  the  taking  of  the  note  first  and  then  thePromlMopir 
bill,  did  not  merge  the  original  consideration,  as  a  bond  of  exchange    ( 
would  have  done.    But  as  this  negotiable  bill  is  still  out-£j£*tao,°"     * 
standing,  and  may  be  in  the  hands  of  an  innocent  endorsee  debt  does 
or  holder,  we  are  of  opinion,  from  the  cases,  that  the  plain- that  debt, 
tiffs  cannot  recover,  and  that  the  nonsuit  must  stand.  Holmes  *"  *"  Jj|jJ" 
vs.  De  Camp j  1  Johns.  Rep.  34 — Angel  vs.  Felton,  8  Johns,  gjjjjf  "^  o^ 
Rep.  149— Piniard  vs.  Tackington,  10  Johns.  Rep.  105 — rigi'o*i  debt 
Burdickvs.  Green,  15  Johns.  Rep.  247 — Hughs  vs.  Wheer  JoVered.1*" 
ler,  8  Cbwen's  Rep.  77.    3  Cowen's  Rep.  147.    The  judg- 
ment must  be  affirmed. 

Per  Curfam.  Judgment  of  nonsuit  affirmed. 
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Dae.  1840  STATE  •*.  JAMES  R.  LOVE. 

A  person  may  confess  a  judgment  or  a  recognizance  on  record  to  the 
State  for  a  sum  ot  money,  as  well  as  to  an  individual. 

Therefore  where  A.  was  convicted  on  an  indictment  and  fined,  and  or- 
dered into  the  custody  of  the  sheriff,  and  B.,  in  consideration  that  A. 
should  be  discharged  from  custody,  confessed  a  judgment  to  the  State 
for  the  fine  and  costs,  it  waa  held  that  this  judgment  could  not  after- 
wards be  set  aside. 

This  was  an  appeal  from  a  decision  made  by  his  honor 
Judge  Bailey,  at  the  Fall  Term,  1840,  of  Haywood  Supe- 
rior Court  of  Law,  overruling  a  motion  made  by  the  defend- 
ant to  set  aside  a  judgment  entered  against  him  at  the  prece- 
ding Term  of  that  Court  The  facts  are  stated  in  the  opin- 
ion delivered  in  this  Court  by  Daniel,  Judge. 

The  Attorney  General  for  the  State. 
Francis  for  the  defendant 

Daniel,  Judge.  One  Underwood  was  convicted  (at 
Spring  Term,  1840,  of  Haywood  Superior  Court,)  upon  an 
indictment  for  an  assault  and  battery,  and  was  fined  five  dol- 
lars and  costs.  He  was  committed  to  the  custody  of  the 
sheriff,  until  the  fine  and  costs  were  paid.  The  defendant, 
in  consideration  of  Underwoods  discharge  from  custody,  a- 
greed  to  confess,  and  did  confess,  a  judgment  to  the  State  for 
the  said  sum  and  the  costs  to  be  taxed  by  the  clerk.  On  this 
judgment  b.  fieri  facias  issued.  The  defendant  at  the  next 
term  moved  the  Superior  Court  of  Haywood  to  set  aside  the 
judgment  on  these  grounds:  First,  that  it  was  illegal  or  ir- 
regular to  take  such  a  judgment;  secondly,  that  some  of  the 
officers  of  the  Court  told  the  defendant,  before  he  confessed 
the  judgment,  that  the  costs  would  be  but  815,  when  in  truth 
the  costs  were  235.  The  Court  overruled  the  motion,  and 
the  defendant  appealed. 

We  see  no  reason  why  a  person  may  not  confess  a  judg- 
ment or  recognizance  on  record  to  the  State  for  a  sum  of  mo- 
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ney,  as  well  as  to  an  individual.    The  fine  and  costs  against  *>**•  1840 
Underwood  was  money  due  to  the  State;  and  the  Solicitor  ~" 
(as  its  agent,)  had  the  power,  by  exercising  a  sound  discre- 
tion, to  secure  the  money  due  by  taking  this  judgment. 

Secondly.  It  did  not  appear  that  the  declaration  of  the 
officer  of  the  Court,  that  the  costs  were  but  $15,  was  made 
with  an  intent  to  defraud  the  defendant,  or  that  he  would  not  x 

have  confessed  the  judgment,  if  he  had  known  that  the  costs 
were  $35.  We  see  no  fraud  nor  undue  means  made  use  of 
to  induce  the  defendant  to  enter  up  the  judgment.  There- 
fore the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


BENJAMIN  S.  BRITTAIN  w.  DAVID  McKAY  AND  JOHN 

BATES. 

A  purchaser  of  a  growing  crop  of  coin,  at  an  execution  sale,  most  de- 
clare in  trespass  on  his  personal  chattels,  against  one,  who  tortious)? 
severs  the  corn  from  the  stalks  and  throws  it  on  the  ground. 

A  grant  of  the  vesture  or  herbage  of  land  passes  a  particular  right  in  the 
land  iUelf%  and  for  that  purpose  also  "  a  particular  possession  and  oc- 
cupation" of  the  land  itself.  Such  a  grantee  may  therefore  maintain 
trespass  quart  claiuum /regit  for  any  interruption  of  his  possession. 

But  there  is  a  distinction  between  those  profits,  which  are  the  spontanea 
cms  products  of  the  earth,  and  the  corn,  &c.'  which  are  produced  anna* 
ally  by  labor  and  industty,  and  thence  are  called /menu  indu*riaki. 
The  latter  are,  for  most  purposes,  regarded  as  personal  chattels,  and  a 
■ale  of  them,  while  growing,  is  only  a  sale  of  goods. 

This  was  an  action  of  Trespass,  tried  at  the  Fall  Term, 
1840,  of  Macon  Superior  Court  of  Law,  before  Bailey, 
Judge.  The  declaration  was  for  a  trespass  by  the  defendant 
on  the  personal  property  of  the  plaintiff.  The  facts  were 
these:  The  plaintiff  claimed  under  a  sale  by  Execution  of 
the  standing  crop  of  corn,  which  had  beea  raised  by  the  de- 
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Dec.  1840  fen  don  t  Bates  on  his  own  land.    The  sale  was  regular  and 
Briita'n"  ^e  plaintiff  was  the  purchaser.    The  sale  was  made  on  the 
-    ▼       14th  of  September,  1837.    It  was  proved  that  the  defendant 
McKay   Bates  pulled  down  the  corn  soon  thereafter,  and  swore  the 
plaintiff  should  never  take  it,  that  he  would  kiil  his  driver 
and  team,  it  he  attempted  to  take  it  away;  that  shortly  after 
that  time,  (the  witness  did  not  know  whether  Bates  had  fin- 
ished pulling  the  ccrn,  or  whether  he  was  in  the  field,)  the 
plaintiff  brought  his  wagon  to  haul  the  corn  away.    The 
defendant  McKay,  who  also  claimed  the  corn  under  an  exe- 
cution sale,  rode  up  and  said  that  the  plaintiff  should  not  have 
the  corn,  and  stepped  before  the  team,  and  swore,  if  the  plain- 
tiff took  (he  corn,  he  should  take  it  over  his  dead  body;  but 
agreed  that  he  might  take  a  load  of  oats,  and,  on  his  agreeing 

to  take  the  oats,  suffered  the  plaintiff's  wagon  to  pass  into 
the  field  lor  that  purpose.  The  defendants'  counsel  contend- 
ed that  this  did  not  constitute  a  trespass  on  the  personal 
property;  that  the  defendant  Bates  bad  a  right  to  pull  down 
the  corn,  though  the  plaintiff  had  a  right  to  the  crop  under 
his  purchase  at  execution  sale;  and  that  the-defendant  Mc- 
Kay committed  no  trespass  on  the  property,  he  merely  pre- 
venting the  plaintiff  from  hauling  it  by  threatening  him.  His 
Honor  charged  the  jury  that  if  the  plaintiff's  purchase  of 
the  growing  crop  was  fair,  the  property  in  the  corn  vested 
in  him,  and  he  had  the  right  to  gather  it;  that  the  defendant 
Bates  had  no  more  right  to  pull  the  corn  than  any  other 
man,  and  that,  if  he  did  so,  he  was  a  trespasser;  and  that  if 
tfiey,  irom  the  evidence,  believed  that  the  other  defendant 
McKay  directed,  aided  or  encouraged  him  to  commit  the 
trespass,  he  would  also  be  guilty,  and  the  plaintiff  would 
be -entitled  to  recover  some  damages. 

;  The  jury  found  a  verdict  for  the  plaintiff,  and  assessed 
five  cents  damages.  The  defendants  moved  for  a  new  trial 
on  the  grounds  stated  above,  which  was  refused  by  the  court, 
who  rendered  judgment  for  the  plaintiff.  From  this  judg- 
ment the  defendants  appealed  to  the  Supreme  Court. 

No  counsel  for  the  plaintiff. 
Prancis  for  the  defendants. 


<r  * 
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Gaston,  Judge.    As  the  law  authorises  an  execution  to  Dee.  1840 
be  levied  upon  a  growing  crop  as  a  chattel,  it  must  afford  to  "T*.    p~ 
the  purchaser  a  remedy  against  all,  who  unlawfully  disturb       w 
him  in  the  enjoyment  of  it.     What  that  remedy  should  be,  McKay 
seems  to  have  occasioned  some  perplexity  with  the  courts. 
In  New  York,  it  appears  to  be  fully  settled  that  the  vendee 
of  a  growing  crop  acquires  such  an  exclusive  right  to  the 
possession  of  the  land,  whereon  it  grows,  as  to  make  that 
land  his  close,  until  the  crop  can  be  gathered  and  removed, 
and  that  therefore  he  may  maintain  trespass  quare  clausum 
/regit  against  any  who  enter  thereon,  without  his  leave. 
Stewart  v.  Doughty,  9  Johns.  108 — Austin  v.. Sawyer,  9 
Cowen,  39.    And  this  doctrine  is  avowedly  founded  on  the 
analogy,  which  is  thought  to  prevail,  between  the  interest 
which  is  transferred  by  such  a  sale,  and  that  which  passes 
under  the  grant  of  the  vesture  or  of  the  herbage  of  the  soil. 
Our  researches  and  reflections  have  however  brought  us  to 
a  different  conclusion. 

"  If  a  man  hath  twenty  acres  of  land,  and,  by  deed,  grant 
to  another  and  his  heirs  vesturam  terra  and  maketh  livery 
of  seisin  secundum  /ormam  chartce,  the  land  itself  shall 
not  pass,  because  he  hath  a  particular  right  in  tlje  land;  for. 
thereby  he  shall  not  have  the  houses,  timber,  trees,  mines,. 
and  other  real  things  parcel  of  the  inheritance,  but  he  shall 
have  the  vesture  of  the  land,  that  is,  the  corn,  grass,  under- 
wood, sweepage  and  the  like;  and  he  shall  have  on  action 
of  trespass  quare  clausum  /regit" — Co.  Lit.  4  b.  "  The 
same  law,  if  a  man  grant  herbagium  terra  he  hath  & 
like  particular  right  in  the  land,  and  shall  have  an  ac- 
tion quare  clausum  /regit\  but>  by  grant  thereof,  and 
livery  made,  the  soil  shall  not  pass  as  aforesaid.  If  a 
man  let  to  B.  the  herbage  of  his  woods,  and  after  grant 
all  his  lands  in  the  tenure,  possession  or  occupation  of  B., 
the  woods  shall  pass,  for  B.  hath  a  particular  possession  and 
occupation,  which  is  sufficient  in  this  case" — Co  Lit.  ut  su- 
pra. These  positions  of  Lord  Coke  are  universally  re- 
garded as  laying  down  accurately  the  law  in  relation  to  the  . 
interests,  which  pass  under  a  grant  of  the  vesture,  or  of  the 
herbage  of  land.    A  grant  of  this  kind,  therefore,  doth  pass, 
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1840  not  indeed  the  whole  land,  but  a  particular  right  in  the  lend 
Brittt.     itself— and  for  that  purpose  also,  "a  particular  possession 
T       and  occupation"  of  the  land  itself.    It  passes  to  the  grantee, 
'  **fy    th°  exclusive  right  to  the  use  and  enjoyment  of  these  profits 
as  a  parcel  of  the  land;  of  consequedce,  the  exclusive  right 
to  the  profits  themselves,  and  of  consequence  also,  the  ex- 
clusive possession  thereof,  as  indispensable  to  the  exercise  of 
this  right.    Burt  v.  Moore,  5  Term/330.    Wherever  there 
is  such  an  exclusive  right  to  the  possession,  trespass  quote 
elausum /regit  will  lie,  because  for  that  purpose  the  land  is 
the  close  of  the  possessor.     Wilson  v.  Mackwreth,  3  Bur. 
1826-^ Hoe  v.   Taylor,  Moore  365.    But  the  law  makes  a 
pointed  distinction,  between  those  profits  which  are  the  spon- 
taneous products  of  the  earth  or  its  permanent  fruits,  and 
the  corn  and  other  growth  of  the  earth  which  are  produced 
annually  by  labor  and  industry,  and  thence  are  called /ruc- 
tus  industrials.    The  latter  for  roost  purposes  are  regard* 
ed  as  personal  chattels.    Upon  the  death  of  the  owner  of 
the  land  before  they  are  gathered,  they  go  to  his  executor 
and  not  his  heir.    Upon  the  termination  of  an  estate  of  un- 
certain duration  by  an  act  other  than  that  of  the  lessee,  they 
belong  to  him  as  personal  chattels,  and  do  not  go  over  to  the 
owner  of  the  soil — they  are  liable  to  be  seized  and  sold  un- 
der execution  as  personal  chattels — and  a  sale  of  them  while 
growing,  is  not  a  contract  or  sale  of  land,  or  any  interest  in 
or  concerning  land  under  the  statute  of  frauds,  but  a  sale  of 
goods.    See  Co.  Litt.  55  a.  b.  and  56  a.    Smith  v.  TritL 
1  Dev.  &  Bat.  241 — Evans  v.  Roberts,  5  Barn.  &  Cress. 
Tht  »te  of  829.    (12  E.  C.  U  R.  377.)    Sconell  v.  Baxall,  1  Toung 
Triiu  V*    &•  Jaci  398.    The  vendee  of  the  sheriff,  therefore,  purcha- 
se' •fed'* ses  them  **  Pers°nal  chattels,  not  as  a  parcel  of  the  land,  and 
•ml  appro*  by  the  sale  acquires  no  particular  right  in  the  land  itself, 
whereon  they  are  growing,  nor  any  particular  possession  or 
Occupation  of  the  land.    The  law  unquestionably  annexeth 
to  this  transfer  ot  the  chattels  whatever  is  necessary  for  the 
taking  and  enjoying  thereof;  and  therefore  in  the  language 
of  Littleton,  sect.  68,  he  who  shall  have  the  corn  "  shall  have 
also  free  entry,  egress,  and  regress,  to  cut  and  carry  away 
the  corn."    Lore}  Coke,  commenting  upon  these  words  of  lit- 
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tleton,  adds  "  and  the  law  in  this  case  drivelh  him  not  to  an  Dc- 1849 
action  for  the  corn,  butgiveth  him  a  speedy  remedy  to  enter  ~jT— 
vpon  the  land,  and  lo  take  and  carry  it  away,  and  compel-  Y 
Jeth  him  not  to  take  it  at  one  time,  or  to  carry  it  away  McKay 
before  it  be  ready  to  be  carried;  and  therefore  the  law  giveth  e 
all  wbicif  is.fcorurenient,  viz:  free  entry,  egress,  and  regress 
as  much  as  is  necessary"  Co.  Lit.  56  a.  And  he  further 
remarks  "  If  the  lessee"  (whose  uncertain  term  has  been  put 
an  end  to,  without  his  fault,  and  who  endeavors  to  enter  to 
gather  his  growing  crop)  "  be  disturbed  of  this  way,  which 
the  law  doth  give  unto  him,  he  shall  have  bis  action  upon 
his  case  and  recover  his  damages;  and  this  action  the  law 
doth  give  unto  him,  for,  whenever  the  law  giveth  anything, 
it  giveth  also  a  remedy  for  the  same."  Co.  Lit.  ut  svpra. 
From  this,  the  conclusion  seems  unavoidable  that  the  pur- 
chaser of  the  growing  crop  does  not  become  the  tenant  of  the 
land,  but  acquires  as  incidental  to  that  purchase  a  tempora- 
ry easement  in  nature  of  a  right  of  way  over  the  land.  The 
corn  growing  is  bis  property %  and,  therefore,  he  may  bring 
an  action  for  that—but  the  law  giveth  him  a  mere  speedy 
remedy,  not  a  further  interest  or  property  affecting  the  land 
itself.  The  law  doth  not  make  the  land  his  close,  but  author- 
ises him,  although  it  be  the  close  of  another,  to  make  entry 
thereon  to  obtain  his  property.  And  as  it  giveth  him  this 
right  of  way,  it  will  give  him  compensation  in  damages  in 
an  action  upon  the  case  against  any  one,  who  disturbs  him 
in  the  enjoyment  of  this  right.  This  view  is  in  accordance 
with  that  taken  in  u  very  learned  and  accurate  work,  Wil- 
liams on  Executors,  vol.  1.  page  460,  where  it  is  stated, 
"  When  there  is  a  right  to  emblements,  the  law  gives  a  free 
entry,  egress  and  regress,  as  much  as  is  necessary,  in  order 
to  cut  and  carry  them  away;  but  the  emblements  do  not  give 
a  title  to  exclusive  occupation."  It  has  been  supposed  that 
the  case  of  Crosby  v.  Wadsworth,  6  East.  601,  countenan- 
ces the  doctrine,  that  the  purchaser  ol  a  growing  crop  of 
corn  acquires  an  exclusive  possession  of  the  close,  so  that 
he  may  maintain  trespass  quare  clausvm  f regit.  It  must 
be  admitted  that  the  distinction,  which  we  believe  to  be  the 
true  one,  between  the  transfer  of  a  growing  crop  of  corn, 
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Dec.  1840  and  of  the  growing-  herbage,  was  not  pointedly  taken  in  that 
„  .    .  "case,  but  the  case  did  not  call  for  such  a  distinction.    The 
y       contract  there,  was  for  a  standing  crop  of  mowing  grass  then 
McKay   growing  on  the  vendor's  land,  and  not  of  fructus  industri- 
ales,  and  therefore  was  properly  regarded  as  a  contract  res- 
pecting "an  un severed  portion  of  the  freehold,  and  not 
moveable  goods,  or  personal  chattels."    Lord  Ellekbo- 
rough's  remarks,  6  East.  610.    But  in  the  case  of  Evans 
v.  Roberts,  the  distinction  is  drawn  and  fully  recognized, 
and  thereby,  ks  we  think,  much  of  the  perplexity  and  con* 
fusion,  which  had  been  occasioned  by  not  adverting  to  that 
distinction,  removed  from  the  subject.    Our  opinion  upon 
this  point  is,  that  the  action  is  properly  brought  as  for  a  tres- 
pass on  the  plaintiff's  goods. 

We  see  no  error  in  that  part  of  his  Honor's  instructions, 
which  informed  the  jury,  that  if,  from  the  evidence,  they 
He.  %h©  believed  the  defendant  McKay  directed,  aided,  or  encouraged 
Ids  or  en- the  other  defendant  in  the  commission  of  the  trespass,  he  al- 
aUothfTiB  so  was  liable  as  a  trespasser.  The  Judge  did  not  put  Mc- 
the  «om.    Kay's  guilt  upon  the  ground  of  a  subsequent  assent  to  the 

mission  of  a  #.  »>  i_  i  +       i_     ^   *•      ■ 

treipait,  is  trespass  of  Bates,  as  the  counsel  for  the  defendants  supposes, 
tmpasser.  but  upon  the  ground  of  previous  or  cotemporaneous  direc- 
tion, aid  and  encouragement  Whether  the  evidence  prov- 
ed such  concurrence  was  a  matter  for  the  decision  of  the  ju- 
ry; (or  we  think  there  was  evidence  tending  to  prove  it,  and 
fit  for  their  consideration. 

Per  Curiam.  Let  the  judgment  be  affirmed. 


» 
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RICHARD  H.  BONNER  w.  ELKANAN  W.  LATHAM.        Dee.  1840 


A  gtanior  by  a  deed,  dated  in  1853,  conveyed  a  certain  slave  to  her  son- 
in-law  B.  and  his.  wife  T.  till  her  grand-daughters  M.  and  S.  attain- 
ed the  full  age  of  twenty-one  years  or  married;  and  if  B.  died  before 
the  expiration  of  that  period,  living  his  wife,  then  the  right  to  vest 
In  her  until  the  age  of  twenty-one  years  or  the  marriage  of  M.  and 
S.;  if  the  said  T.  died  before  her  hnsosnd,  then  the  whole  property  to 
^est  in  the  said  M„  and  S.  to  be  equally  divided  between  them  as  ten- 
ants in  common,  and  from  and  after  the  foil  age  of  tweoty-one  years 
or  the  marriage  of  the  said  M.,  then  the  one  half  of  the  said  proper- 
ty to  be  equally  divided  and  delivered  to  the  said  M.,  her  heirs,  &c. 
and  after  the  full  age  of  twenty-one  years  of  marriage  of  S.  the  oth- 
er half  of  safd  property  to  be  divided  and  delivered  to  her,  her  heirs, 
&c;  and  if  either  M.  or  8.  should  die  without  leaving  lawful  issue, 
in*  property  to  go  to  the  survivor;  and  if  both  die  without  leaving  law- 
,fol  issue*  then  to  return  to  the  grantor.  Held  by  the  Court,  that,  as 
the  limitations  in  the  deed,  by  force  of  the  act  of  Assembly,  (Rev. 
StaL  c.  37,  8.  22,)  must  be  construed  as  an  executory  devise  in  a 
last  will  would  be,  the  grand-daughter  M.,  on  her  marriage,  became  a 

.  tenant  in  common  with  the  sonata-law  B.,  though  the  other  grand- 
daughter S.  was  etill  under  age  and  unmarried. 

This  was  an  action  of  detinue,  brought  to  recover  a  negro 
man  named  Toby,  and  tried  nt  the  Fall  Term,  1840,  of 
Beaufort  Superior  Court  of  Lav,  before  his  Honor  Judge 
Dick.  The  facts  of  the  case  as  agreed  on  by  the  parties, 
were  as  follows: 

One  Sarah  Winburn,  on  the  15th  of  October,  1833,  con- 
veyed the  negro  Toby,  among  other  slaves,  to  one  Nathan 
Brown  and  his  wife  Temperance,  and  to  Mary  F.  Wilkius 
and  Sarah  h  Wilkins,  for  the  purposes  set  forth  in  the  said 
deed,  a  copy  of  which  is  hereto  attached  and  made  a  part  of 
this  case.  It  was  admitted  that  Nathan  Brown  sold  and  con- 
veyed the  said  negro  Toby  to  the  plaintiff  in  this  action.  It 
was  further  admitted  that  the  defendant  intermarried  with 
Mary  F.  Wilkins,  before  she  arrived  at  twenty-one  years  of 
age;  that,  after  the  defendant's  marriage  as  aforesaid,  he  got 
the  negro  Toby  into  his  possession,  and  had  him  in  his  pos~ 
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Dec.  1840  session  at  the  time  this  action  was  brought.     It  was  further 
Bo  oe  ~  admitted  that  Sarah  J.  Wilkins  was  under  twenty-one  years' 
▼       of  age  and  unmarried  at  the  time  this  action  was  brought, 
Latham.  an(j  that  ^  ^as  gjnce  married;  an(}  that  Nathan  Brown  and 

his  wife,  and  Mary  F.  Latham  and  Sarah  Jane  are  all  now 
living.  The  plaintiff  in  this  suit  claimed  the  absolute  pro- 
perty in  the  negro  Toby  under  his  purchase  from  Brown,  as 
before  stated. 

The  deed  referred  to  from  Sarah  Winburn,  is  in  these 
words: 

"  Know  all  men  by  these  presents,  that  I,  Sarah  Winburn, 
of  the  county  of  Martin  and  State  of  North  Carolina,  for  the 
natural  love  and  affection  which  I  have  and  do  bear  for  and 
towards  my  daughter  Temperance  Brown  and  my  two  grand 
daughters  (namely)  Mary  Frances  Wilkins  and  Sarah  Jane 
Wilkins,  and  for  their  better  maintenance  and  preferment  in 
life,  and  also  for  and  in  consideration?  of  the  sum  often  shil- 
lings to  me  in  hand  paid  before  the  execution  of  these  pre- 
sents by  said  Mary  Frances  Wilkins  and  Sarah  Jane  Wil- 
kins, the  receipt  whereof  I  do  hereby  acknowledge,  have 
given,  granted,  bargained  and  sold,  aliened  and  confirmed, 
and  by  these  presents  do  give,  grant,  bargain,  sell,  alien  and 
confirm  unto  Nathan  Brown  and  his  wife  Temperance,  un« 
till  the  full  age  of  twenty-one  years  or  the  marriage  of  said 
Mary  Frances  Wilkins  and  Sarah  Jane  Wilkins,  children  of 
James  Wilkins,  dee'd,  and  my  grand-children,  whichever 
may  first  happen}  but  if  the  said  Nathan  Brown  shall  die 
before  his  said  wife  Temperance  and  during  their  being  un- 
married or  under  twenty-one  years  of  age,  that  his  right  there- 
in shall  cease  and  the  same  shall  be  vested  in  the  said  Tem- 
perance until  the  full  age  of  twenty-one  years  or  the  marriage 
of  said  Mary  Frances  Wilkins  and  Sarah  Jane  Wilkins;  but 
if  the  said  Temperance  shall  die  before  said  Nathan,  then 
the  whole  property  and  estate  shall  vest  in  the  *aid  Mary 
Frances  Wilkins  and  Sarah  Jane  Wilkins,  their  heirs  and  as- 
signs, to  be  equally  divided  between  them  as  tenants  in  com- 
mon; and  from  and  after  the  full  age  of  twenty-one  years  or 
the  marriage  of  the  said  Mary  Frances  Wilkins,  then  the 
one  half  of  the  sard  properly  and  estate  to  be  equally  divided 
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and  delivered  unto  the  said  Mary  Frances  Wilkins,her  heirs  &**•  1840 
and  assigns  forever;  and  from  and  after  the  full  age  or  mar-  "1!  "" 
riage  of  said  Surah  Jane  Wilkins,  then  the  other  half  of  the  * 
said  estate  or  property  to  be  divided  and  delivered  unto  the  Lttbanu 
said  Sarah  Jane  Wilkins,  her  heirs  and  assigns  forever;  and 
if  either  of  my  said  grand-children  shall  die  without  leaving 
lawful  issue  of  her  body  living  at  the  time  of  her  death, 
then  and  in  that  case  the  part  or  share  of  her  so  dying  shall 
go  to  be  vested  in  the  surviving  granddaughter,  her  heirs 
and  assigns  forever.  In  case  the  survivor  of  them  shall  die 
without  leaving  lawful  issue  of  her  body  at  the  time  of  her 
death,  then  the  whole  of  said  property  given  her  herein  and 
accrued  to  her  by  survivorship,  shall  be  vested  in  and  go  ttf 
me  the  grantor  aud  to  my  heirs  and  assigns,  the  following 
property,  both  real  and  personal,  to  wit:  a  certain  tract  ot 
parcel  of  land,  lying  and  being  in  the  cotinty  of  Martin  and 
State  of  North  Carolina,  described  in  a  deed,&c«  [Here  the 
land  is  described.]  Also  the  following  negro  slaves,  to  wit: 
[naming  the  slaves]  to  have  and  to  hold  the  said  land  and 
slaves,  with  all  the  improvements  and  appurtenances  to  the 
said  land  belonging  in  manner  before  mentioned.  And  it  is 
understood  and  agreed  between  the  said  grantor  Sarah  and 
the  said  Nathan  Brown,  that  the  said  Nathan,  during*  his* 
term  in  said  property,  is  bound  to  school  and  clothe  the  said* 
Mary  Frances  Wilkins  and  Sarah  Jane  Wilkins,  at  his  own 
expense  to  the  value  of  the  profits  of  said  property,  hut  sub- 
ject to  no  account  for  the  profits  or  use  and  occupation  of  the 
same  during  said  time  unto  any  one  whatever,  nor  for  his 
failure  to  so  school  and  clothe  them;  but  he  shall  be  liable 
to  account  tor  the  profits,  use  and  occupation  of  the  proper- 
ty  after  the  respective  age  of  twenty-one  years  or  the  marriage 
of  said  two  grand-daughters  or  children  of  said  grantor.  Iu 
witness  whereof,  the  said  grantor  hath  hereunto  set  her  hand 
and  seal,  this  the  ISth  day  of  October,  A.  D.  1833. 

Sarah  Winbuun,  |Sea!.J 
Witness, 

Matthew  Shaw." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  found 

the  value  of  the  negro  Toby  to  be  one  thousand  dollars,  and- 

9 
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Pec  X840  assessed  damages  for  the  detention  up  to  the  time  of  trial  to 
Bonn«r  three  hundred  and  fifty  dollars,  subject  to  the  opinion  of  the 
▼       Court  whether  the  plaintiff  could  maintain  this  action.  The 
atham.  q^^  being  of  opinion  that  the  plaintiff  could  not  recover, 
ordered  the  above  verdict  to  be  set  aside  and  a  nonsuit  enter- 
ed; from  which  judgment  the  plaintiff  prayed  for  and  obtain- 
ed an  appeal  to  the  Supreme  Court. 

No  counsel  for  the  plaintiff. 
Badger  for  the  defendant 

Daniel,  Judge,  If  the  limitations  in  a  deed  of  slaves 
were  contained  in  a  last  will,  and  would  be  good  as  an  exe- 
cutory devise,  they  shall  be  good  and  effectual  in  the  deed 
as  a  remainder.  Rev.  Stat.  c.  37,  s.  22.  The  plaintiff  had 
but  the  interest  of  Brown  in  the  slave  under  the  deed  of  Sa- 
rah Winburn.  To  ascertain  what  that  interest  was,  it  may 
.  be  necessary  to  divide  the  deed  into  five  branches.  First,  the 
settlor,  by  the  deed,  gave  the  slave  to  her  son-in-law  Brown 
and  his  wife  Temperance,  until  the  iull  age  or  marriage  of 
Mary  and  Sarah  Wilkins,  which  may  first  happen.  Secondly: 
But  if  Brown  shall  die  before  his  wife  and  "during  their  be- 
ing unmarried  or  under  twenty-one  years  of  age,"  then  the 
right  shall  vest  in  the  wife  of  Brown,  until  the  full  age  ot 
twenty-one  years  or  the  marriage  of  Mary  and  Sally  Wil- 
kins. Thirdly:  But  if  the  wife  should  die  before  her  hus- 
band, then  the  whole  property  shall  vest  in  the  said  Mary 
and  Sarah  Wil kins,  their  heirs  and  assigns,  to  be  equally  di- 
vided between  them  as  tenants  in  common.  Fourthly:  "And 
from  and  after  the  full  age  of  twenty-one  years  or  the  mar- 
riage of  Mary  F.  Wilkins,  then  the  one  half  of  the  said 
property  and  estate  to  be  equally  divided  and  delivered  to 
her  and  her  heirs  forever."  As  to  the  other  moiety,  it  is  giv- 
en to  Sarah  J.  Wil  kins  in  the  same  terms.  Fifthly:  Brown 
is  made  liable  to  account  for  the  profits  of  the  estate  only 
"  after  the  respective  age  of  twenty-one  years  or  the  mar- 
riage" of  the  grand-daughters  of  the  settlor. 

The  plaintiil  contends  that  Brown  was  entitled  to  the  ex- 
clusive interest  in  the  slave  until  Mary  and  Sarah  both 
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married,  or  both  should  arrive  to  the  age  of  twenty-one  years,  Dec.  1840 
or  one  should  marry  and  the  other  arrive  to  the  age  of  twen-    Bonnef 
ty-one  years.     Both  of  the  girls  had  not  married  at  the  date       v 
of  the  writ.    Sarah  then  was  single  and  under  age.  Latham. 

From  reading  the  whole  deed,  and  particularly  the  fourth  One  ttaut 
and  fifth  branches  of  it,  the  intention  of  the  settlor  seems  tOo^^SS 
be  apparent,  that  on  the  event  of  either  of  her  grand-daugh-^01^^ 
ters  marrying  or  arriving  at  age,  one  half  of  the  property  n« fop  ■«* 
should  immediately  vest  in  such  grand-daughter.      The  es-g»i0it  hu 
tate  was  not  intended  to  remain  in  Brown  and  wife  until  °°-teM,lt* » 
both  the  girls  married.      The  grantor  was  making  a  provi- 
sion for  each  of  the  girls,  to  take  effect  at  such  time  as  they 
or  either  of  them  might  reasonably  want  it.      We  are  of  o- 
pinion  that,  at  the  date  of  the  writ,  the  defendant  was  tenant  Theetteiof 
in  common-  of  the  slave  with  the  plaintiff.      One  tenant  in  c«mpbeii.* 
common  cannot  maintain  detinue  against  his  co-tenant  to  re-jfjftf  •£ 
cover  the  possession  of  the  chattel  so  held  in    common.^"*^"" 
Campbell  v.  Campbell,  2  Mur.  Rep.  65.     Lncas  v.  Was-  398*.    cited 
son,  2  Dev.  Rep.  398.     The  judgment  must  be  affirmed.     3.  i»roT* 

Per  Curiam.  Judgment  affirmed. 


tT8  IN  THE  SUPREME  COURT 


Dae.  1840      DQE  ON  DEMISE  of  JOHN  WALL  vs.  JOHN  HINSON. 

This  court  will  presume  the  judgment  of  the  court  below  to  have  bees 
sight,  unless  error  be  shewn;  and  ii  is  the  duty  of  the  appellant  to 
furnish  the  court  with  the  means  of  ascertaining  such  error. 

Surprise  on  the  tiial  furnishes  no  ground  for  the  interference  of  thia 
court.  That  is  a  matter  for  the  consideration  of  the  court  below  oo  a 
motion  for  a  new  trial. 

This  action  of  Ejectment  was  tried  q£  Fall  Term,'  1839, 
of  Anson  Superior  Court,  before  his  honor  Judge  Toomer, 
when  a  verdict  was  rendered  for  the  plaintiff.  A  motion  on 
the  part  of  the  defendant  for  a  new  trial  was  overruled,  and 
judgment  pronounced  by  the  court  for  the  plaintiff,  from 
-which  the  defendant  appealed.  The  case  is  stated  by  the 
court  in  delivering  their  opinion. 

Winston  and  Strange  for  the  plaintiff. 
*  JUendenhall  for  the  defendant 

Gaston,  Judge.  The  case  made  out  for  this  court,  which 
is  to  be  regarded  in  the  nature  of  the  appellant's  Bill  of  Ex- 
ceptions, states  that  the  defendant  gave  in  evidence  a  deed  of 
bargain  nnd  sale  of  the  land  in  dispute,  executed  to  him  by 
Sarah  Martin,  who  had  a  life  estate  therein,  on  the  26th  of 
April,  1S2S,  "a  copy  whereof  is  attached  and  made  a  pan 
of  the  case,"  nn4  also  a  deed  containing  a  contract  of  lease, 
written  on  the  same  sheet  of  pnper  and  bearing  the  same 
date,  executed  by  him  to  the  said  Sarah,  "  a  copy  of  which 
is  also  attached  and  made  a  part  of  the  case."  But  no  copy 
of  either  of  the  deeds  is  attached,  nor  is  there  any  other  des- 
cription of  either  of  them,  or  any  statement  of  their  contents. 
In  the  hope  of  obtaining  a  more  complete  transcript,  we  is- 
sued a  certiorari;  but  the  return  in  no  manner  supplies  these 
defects.  As  therefore  we  are  to  presume  the  judgment  be- 
low right,  until  error  is  shewn,  and  as  it  is  the  duty  of  the 
appellant  to  furnish  us  with  the  means  of  ascertaining 
whether  error  does  or  does  not  exist,  we  feel  ourselves  bound 
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to  understand  the  deeds  referred  to,  as  warranting  the  opera-  Dec.  1840 
tion  and  construction,  which  the  court  below  gave  to  them>     w  .. 
unless  such  operation  and  construction  could  not  legally  be       ? 
attributed  to  deeds  of  that  character.  Himwn. 

The  case,  then,  as  it  appears  on  the  trial,  was  that  Sarah 
Martin,  the  tenant  for  life,  duly  conveyed  her  estate  to  the 
defendant,  who  immediately  thereafter  leased  the  premises 
to  the  said  Sarah;  that  the  said  Sarah's  interest  in  the  land 
wis  duly  levied  upon  and  sold  under  execution,  and  convey- 
ed to  the  lessor  of  the  plaintff.  There  was  a  controversy 
between  the  parties,  whether  the  conveyance  to  the  defend- 
ant by  Sarah  Martin  was  not  fraudulent  and  void  agaiilst 
the  plaintiff,  claiming  under  one  of  her  creditors;  but  the 
plaintiff  insisted,  however  that  might  be,  he  was  entitled  to 
recover,  because,  if  that  conveyance  was  valid,  the  lessor  of 
the  plaintiff  had  acquired  Sarah's  interest  under  the  lease 
from  the  defendant.  And  his  Honor  so  instructed  the  jury. 
If  the  lease  were  a  valid  one,  and  the  term  thereby  granted 
had  not  expired,  clearly  this  instruction  was  just.  We  see 
nothing  to  shew  that  the  term  had  expired.  The  case  does 
not  set  forth  that  such  an  objection  was  raised.  Nor  do  we 
see  any  objection  raised  to  the  validity  of  the  lease  on  the 
trial.  It  was  indeed  contended,  on  the  motion  for  a  new 
trial,  that  the  lease  was  invalid,  because  it  did  not  appear  to  The  refimi 
have  been  proved  and  registered,  as  is  required  by  law  for  -»i  cannot 
the  conveyance  of  lands.  The  refusal  of  a  new  trial  can-  ^/J^*^ 
Dot  be  assigned  for  error.  That  motiop  was  addressed  to 
the  $ound  discretion  of  the  Judge,  and  it  was  for  him  to  say 

'  ^^  .A.  l#aM  Af 

whether  he  would  listen  to  an  objection,  which  had  not  been  u()d  tor  a 
raised  on  the  trial,  and  which  was  made  to  the  validity  of  an  JJJ^  ^ 
instalment  by  the  party,  who  had  himself  introduced  it —  ■«  *«  rcg* 
Besides  if  the  lease  were  for  a  term  of  years,  registration  is 
pot  necessary  to  its  validity. 

The  alleged  surprise  on  the  plaintiff  as  to  the  legal  effect 
of  the  lease  is  a  matter  ot  which  we  can  take  no  notice, 
(Lindsay  v.  Lee,  1  Dev.  464,)  and  the  question,  respecting  L^dST^ 
the  admissibility  in  evidence  of  the  report  of  the  commission-  J-j*.  i  p**. 
era  to  the  County  Court  of  Anson  upon  the  state  of  Sarah  »mi'approv- 
Martiu's  accounts,  as  the  administratrix  of  her  deceased  hus-ed* 
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Dec.  1840  j)an(jj  become  wholly  immaterial,  unless  the  defendant  can 
shew  that  the  Judge  erred  in  instructing  the  jury  to  find  for 
the  plaintiff,  although  Sarah  Martin's  conveyance  to  the  de- 
fendant were  bona  fide.    The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


AMBROSE  MINGA  t».  JULIUS  H.  ZOLLIC OFFER. 

An  original  attachment  cannot  Usue  in  this  State  for  any  cause  of  ac- 
tion arising  from  tort%  bat  only  for  those  founded  on  contract. 

This  was  a  case  brought  from  Halifax  Superior  Court  of 
Law  on  an  appeal  by  the  defendant  from  the  decision  of  his 
honor  Judge  Hall,  made  at  Fall  Term,  1840.  The  plain- 
tiff sued  out  an  original  attachment  against  the  defendant 
and  declared  against  him  (in  the  usual  form)  for  an  assault 
and  battery,  alleged  to  have  been  committed  by  the  defend- 
ant upon  the  person  of  the  plaintiff  The  defendant  hav- 
ing appeared  and  replevied,  moved  to  quash  the  writ  or  dis- 
miss the  suit,  on  the  ground  that  the  attachment  was  not  a 
proper  suit  or  process  to  be  sued  out  on  the  cause  of  action 
set  forth  in  the  plaihtiff's  declaration.  But  the  presiding 
Judge,  being  of  opinion  that  the  attachment  was  a  proper 
process  in  this  case,  and  was  rightfully  sued  out,  overruled 
the  defendant's  motion  and  ordered  him  to  plead  to  the  ac- 
tion, from  which  order  he  prayed,  and  his  Honor  allowed 
an  appeal  to  the  Supreme  Court. 

B,  F.  Moore  and  Whitaker  for  the  plaintiff. 
Badger  and  Daniel  for  the  defendant. 

Gaston,  Judge.    The  provisions  in  our  act  of  Assembly, 
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in  relation  to  the  remedy  by  original  attactment,  purport  to  Dee.  1840 
be  directed  against  absconding  or  non-resident  debtors*—  ... 
The  case  set  forth  in  the  1st  section  Rev.  Stat.  c.  6,  is  "  that  T 
a  person  indebted"  hath  removed  or  is  removing  himself  out  Wlloofc 
of  the  county  privately,  or  so  conceals  himself  that  the  or- 
dinary process  of  law  cannot  be  served  on  "  such  debtor." 
That  provided  for  in  the  second  is,  when  a  person,  who  shall 
be  an  inhabitant  of  any  other  government,  so  that  he  cannot 
be  personally  served  with  process,  "  shall  bd  indebted"  to 
any  person  or  resident  of  this  State.  The  cases  referred  to 
in  the  13th  are  those,  where  by  law  a  justice  -hath  jurisdic- 
diction,  and  complaint  is  made  on  oath  that  any  person  hath 
removed  or  is  removing  himself  out  of  (be  county  private- 
ly, or  so  absconds  or  conceals  himself  that  the  ordinary  pro- 
cess of  law  cannot  be  served  "  on  such  debtor,"  or  that 
"such  debtor"  is  an  inhabitant  of  another  government.  It 
is  true  that  where  these  sections  prescribe  the  oath  in  regard 
to  the  existence  and  extent  of  the  debt,  they  use  the  terms 
"  debt  or  demand;"  but  it  would  seem  clear  that  these  are 
regarded  as  expressing  claims  of  the  same  kind,  for  in  the 
form  of  the  attachment,  given  in  the  4th  section,  it  is  recited 
that  "  A.  B.  (or  A.  B,  agent,  attorney  or  factor  of  C.  D.)  hath 
complained  on  oath  that  E.  F.  is  justly  indebted  to  him  (or 
the  said  C.  D.)  the  amount  of  &c,"  and  the  mandate  is  to  at- 
tach so  much  of  the  estate  of  the  said  E.  F.  as  shall  be  of 
value  sufficient  "  to  satisfy  the  said  debt  and  costs."  Now 
neither  in  common  parlance  nor  in  legal  proceedings  is  a 
mere  wrong-doer  designated  as  a  debtor,  nor  his  responsibili- 
ty for  the  wrong  classed  under  the  denomination  of  debts. 
Debts  are  the  creatures  of  contract,  and  the  language  of 
these  acts  must  be  exceedingly  strained  to  bring  within  their 
operation  claims  arising  not  from  contract  but  from  tort.. 

We  are  all  convinced  that  cases  not  of  contract,  were  not 
intended  to  be  embraced  within  these  enactments.  It  is 
manifest  that  the  debts  or  demands  contemplated  were  sup- 
posed capable  of  being  ascertained  with  such  precision  that 
the  amount  due  thereon  could  be  verified  by  the  oath  of  "  the 
plaintiff,  his  agent,  attorney  or  factor."  It  would  not  be  a 
little  absurd  to  suppose  that  the  plaintiff  should  be  required 
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Dee.  1840  to  swear  to  the  amount  due  him  because  of  an  assault,  or  of 
~Minff*~  defamatory  words,  or  of  a  malicious  prosecution  or  any  oth- 
v  er  personal  injury,  which  is  incapable  of  being  weighed  in 
ZolUcoffer  pecuniary  scales;  but  we  can  scarcely  think  with  gravity  of 
"his  agent,  attorney  ot  factor"  being  received  to  state  the  ac- 
count and  swear  to  the  true  sum  due  thereon.  Besides, 
if  we  must  understand  the  term  debtor,  when  describing  the 
object  of  the  attachment,  sufficiently  comprehensive  to  take 
in  all  persons^  against  whom  civil  suits  may  be  instituted, 
how  can  we  refuse  to  give  the  same  meaning  to  the  same 
term  in  the  same  statute,  where  the  debtors  of  the  defendant 
are  directed  to  be  summoned  to  answer  for  what  may  be  due 
from  them  to  the  defendaut?  He,  who  has  committed  a 
wrong,- is,  m  the  eye  of  reason,  just  as  well  qualified  as  he 
who  has  received  it,  to  declare  on  oath  the  just  amount  of 
compensation  due  therefor;  and  if  those  who  have  violated 
the  plaintiff's  rights  are  his  debtors,  so  those  who  have  vio- 
lated the  personal  rights  of  the  defendaut  are  his  debtors  al- 
so. We  believe,  however,  no  one  has  yet  thought  that  a 
garnishee  was  to  answer  for  his  torts  against  the  defendant. 
The  present  case  does  not  require  of  us  to  say  whether  a 
judicial  attachment,  founded  upon  a  return  of  non  est  in- 
ventus  to  an  original  writ  sued  out  against  the  defendant, 
will  lie  in  a  case  not  arising  on  contract— (see  Rev.  Stat.  c# 
31,  s.  56,  and  c.  6,  s.  12,)  and  therefore  we  forbear  from  ex- 
pressing any  opinion  upon  it. 

It  is  to  be  certified  to  the  court  below  that  this  court  is  of 
opinion  that  the  attachment  was  not  a  proper  process  to  be 
sued  out  by  the  plaintiff  in  this  case,  and  that  the  writ  ought 
to  be  quashed. 

Per  Curiam.  Judgment  accordingly. 
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JOHN  A.  SMITHWICK  n.  ELIZABETH  BIGGS  &al.         Deo.  1840 

A  testator,  after  bequeathing  certain  negroes  to  his  wife  for  life,  or  dar- 
ing widowhood,  bequeaths  as  follows:  "  I  wish  for  the  negroes  lent  to 
my  wife,  if  they  do  not  behare,  to  be  hired  oat  1  also  wish  for  all 
the  negroes  not  given  to  be  hired  oat  as  soon  as  they  will  bring  any 
thing.  And  after  the  death  of  my  wife  or  marriage,  I  want  all  my 
property  not  given  away  to  be  equally  divided  among  my  girls." 
The  negio  for  which  this  action  was  brought,  was  one  of  those  di- 
rected to  be  hired  oat.  Held  that  the  daughters  had  only  an*  interest 
in  remainder  after  the  death  or  marriage  of  the  widow,  and  that  there- 
fore the  plaintiff,  who  claimed  under  a  conveyance  from  the  husband 
of  one  of  the  daughters,  could  not  bring  trover  for  the  negro  during 
the  lifetime  of  the  widow,  or  while  she  remained  unmarried. 

This  was  an  action  of  Trover  for  the  conversion  of  a  ne- 

« 

gro  woman  named  Anesley,  tried  at  the  Fall  Terra,  1S40, 
of  Martin  Superior  Court,  before  his  honor  Judge  Hall. 
Upon  a  case  agreed,  the  court  decided  that  the  plaintiff's  ac- 
tion could  not  be  sustained;  whereupon  he  submitted  to  a 
nonsuit-find  appealed  to  the  Supreme  Court.  The  facts  of 
the  case  arc  stated  in  the  opinion  of  the  court. 

Badger  for  the  plaintiff. 
Biggs  for  the  defendants. 

Daniel,  Judge.  This  was  an  action  of  Trovfer  to  recov- 
er the  value  of  a  slave,  named  Anesley.  Plea,  not  guilty. 
In  the  year  1824,  Noah  Perry  made  his  will,  and  after  sev- 
eral other  devises  and  legacies,  devised  lands  and  three 
slaves  (James,  Hannah  and  Dempsey)  to  his  wife  Molly  Per- 
ry for  life  or  widowhood.  TheA  comes  this  clause  in  the 
will:  "  I  wish  for  the  negroes  lent  to  my  wife,  if  they  do  not 
behave,  to  be  hired  out.  I  also  wish  for  all  the  negroes  not 
given  to  be  hired  ont  as  sobn  as  they  will  bring  any  thing. 
And  after  the  death  of  my  wife  or  marriage,  I  want  all  my 
property  not  given  away  to  be  equally  divided  among  all  my 
j?irls."  Anesley  is  one  of  the  slaves  directed  to  be  hired  out. 
The  testator  did  not  direct  how  the  hires  of  the  young  ne- 

10 
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Dec  1840  groes  should  be  disposed  of.    The  defendant  is  the  daugh- 

Smiihwick ter  °^  t'ie  testator>  anc* wns  l'ie  w^e  °f  J°&eph  Biggs.    In  the 
r       year  1830,  Joseph  Biggs  by  deed  conveyed  to  the  plaintiff 

Bim  «  his  undivided  part  of.  the  negroes  willed  to  his  wife  by  No- 
ah Perry  after  the  death  ot  Molly  Perry,  the  widow."  Jo- 
seph Biggs  died  in  the  year  1832.  In  the  year  1837,  the 
widow,  executor  and  daughters  of  Noah  Perry,  by  a  parol 
agreement,  divided  the  said  property,  and  the  slave  Anesley 
fell  to  the  defendant.  She  took  her  into  her  possession  and 
converted  her  to  her  own  use,  before  the  date  of  the  plain- 
tiff's writ.  Molly  Perry,  the  widow  is  yet  alive.  The  court 
was  of  the  opinion  that  the  plaintiff  could  not  recover.  He 
Was  nonsuited  and  appealed* 

That  the  testator  did  not  contemplate  a  present  and  an 
immediate  bequest  to  his  daughters  of  the  young  negroes,  is 
to  be  collected  from  these  words  in  his  will,  to  wit:  "  I  also 
wish  for  all  the  negroes  not  given  to  be  hired  out  as  soon  as 

-  they  will  bring  any  thing."  And  afterwards  he  proceeds 
and  say*  "  I  want  all  my  property  not  given  away  to  be  e- 
qually  divided  among  my  girls."  We  ask  when?  The  tes- 
tator answers  "  after  the  death  or  marriage  of  my  wife."  The 
remainder  in  the  three  negroes  given  to  his  wife  forlife  com- 
poses a  part  of  the  property  not  given  away.  The  daugh- 
ters of  course  had  but  an  interest  in  remainder  in  that  por- 
tion ot  the  property.  And  we  think  that  the  testator  has 
made  a  bequest  only  m  futuro  to  his  daughters  of  the  young 
negroes;  for,  as  to  them,  the  daughters  can  claim  by  no  oth- 
er words  in  the  will  than  those  just  mentioned.  It  is  quite 
unnecessary  for  us  to  decide  whether  the  widow  took  a  life 
estate  by  implication  in  the  young  negroes,  or  whether  the 
executor  wat  to  receive  the  hires  during  the  life  of  the  wid- 
ow for  the  next  of  kin.  It  seems  to  be  clear  that  the  daugh- 
ters bad  no  right  to  the  possession  of  the  young  negroes  (of 
whom  Anesley  is  one)  until  the  death  or  marriage  of  their 

.  mother.  Joseph  Biggs,  by  his  deed  in  1830,  conveyed  noth- 
ing more  than  this  ulterior  interest  of  his  wife.  In  1837 
Anealey  came  to  the  defendant,  not  by  force  of  the  bequest 
in  her  father's  will,  but  by  the  parol  assignment  of  the  tem- 
porary interest,  which  was  either  in  the  widow  of  the  testa- 
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lor  or  his  executor.    The  time  has  not  arrived  for  the  plain*  Deo.  l8*o 
tiff  to  claim  under  his  deed.    The  judgment  must  be  af-         ' 
firmed. 

Per  Curiam.  Judgment  of  nonsuit  affirmed. 


ROWLAND  MAYO  «t.  WILLIAM  A.  BLOUNT. 

It  is » sound  rale  in  the  construction  of  a  deed  that  a  perfeot  description, 
which  folly  ascertains  the  corpus,  is  net  to  he  defeated  b y  the  addition 
of  a  farther  and  false  description. 

Bat  the  Court  has  no  right  to  strike  oat  one  part  of  the  description  more 
than  another,  unless  the  part  retained  completely  fits  the  subject  claim- 
ed, and  the  rejected  part  does  not;  and  unless,  farther,  it  appear  that 
the  whole  description,  including  the  part  sought  to  be  rejected,  •#  op» 
pticabU  f  no  other  thing.  It  must  be  shewn,  at  least  to  the  degree  of 
moral  probability,  that  there  is  ne  corpus  that  wiU  answer  the  descrip- 
tion in  e?ery  particular. 

This  was  an  action  of  Trespass  quart  clausum  fregit^ 
tried  at  Fall  Term,  1840,  of  Beaufort  Superior  Court  of  Law, 
before  his  honor  Judge  Dick,  when  the  plaintiff  was  non- 
suited and  appealed  to  the  Supreme  Court  The  facts  are 
stated  in  the  opinion  of  the  Court. 

J.  H.  Bryan  for  the  plaintiff. 
Badger  for  the  defendant. 

Ruff  in,  Chief  Justice.  This  is  an  action  of  trespass 
quare  clausum  /regit,  and  was  tried  on  the  general  issue. 
The  plaintiff  claimed  under  a  deed  to  himself  from  William 
S.  Rowland,  dated  December  13th,  1828.  In  it  the  land  is 
thus  described:     "  A  certain  tract  of  land  in  the  county  of 
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Dee.  1840  Beaufort,  on  the  south  side  of  Pamptico  river,  and  west  side 

M         of  D.  creek,  and  on  or  near  the  upper  Cypres?  Swamp,  a 

y       branch  of  South  D.  creek,  it  being  part  of  a  tract  of  land 

Blount    formerly  belonging  to  the  estate  of  John  Rowland,  deceased, 

which  fell  to  me  by  heirship  by  the  death  of  my  mother." 

For  the  purpose  of  identifying  the  land  conveyed,  and 
shewing  that  the  locus  in  quo  was  a  part  of  it,  the  plaintiff 
gave  in  evidence  a  patent  to  John  Rowland,  issued  in  1794, 
for  a  tract  of  land  described  thus:  "  Two  hundred  acres  ly- 
ing in  our  county  of  Beaufort,  on  the  south  side  of  Pampti- 
co  river,  beginning  at  a  sweet-gum  in  Douge's  third  line  on 
or  near  the  Cypress  swamp,  a  branch  of  South  Dividing 
creek,  thence  west  100  poles  to  a  gum;  thence  south  320 
poles  to  a  holly;  thence  east  100  poles  to  a  red  bay;  thence 
to  the  beginning."  And  also  proved,  that  John  Rowland 
died,  leaving  two  children,  William  S.  and  Mary;  to  whom 
the  granted  land  descended  as  the  heirs  at  law  of  the  paten- 
tee. 

Upon  that  evidence  the  defendant  insisted,  that,  although 
the  locus  in  quo  was  a  part  of  the  tract  described  in  the  pa- 
tent, yet  that  it  did  not  appear  that  the  deed  to  the  plaintiff 
covered  it.  Of  that  opinion  was  the  Court;  and  the  plain- 
tiff submitted  to  a  nonsuit  and  appealed. 

It  is  possible  the  deed  was  intended  to  cover  the  granted 
land  or  an  undivided  moiety  of  it,  and  that  the  plaintiff 
might  have  shewn  facts  which  would  have  authorised  that 
construction.    But,  with  his  Honor,  we  think  be  did  not  do 
so  on  the  trial.    The  onus  was  on  the  plaintiff  to  prove  such 
fapts  as  would  point  the  description  to  the  land  he  claims  un- 
der it.     He  insists,  that  he  has  done  so,   although  he  does 
not  shew  that  the  locus  in  quo  descended  to  W.  S.  Rowland 
from  his  mother,  or  upon  hex  death;  because,  as  he  says,  the 
land  is  sufficiently  described  without  that,  and  it  may,  there- 
fore, be  struck  out.    It  is  admitted  to  be  a  sound  rule  of  con- 
struction, that  a  perfect  description,  which  fully  ascertains 
the  corpus,  is  not  to  be  defeated  by  the  addition  of  a  farther 
tLdfrlse  description.    But  we  doubt  whether  there  js  in  this 
case  any  such  perfect  description  as  will  identify  the  subject 
of  the  deed  with  thaj,  of  |he  patent.       The  deed  says,  the 
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land  formerly  belonged  to  John  Rowland;  but  it  does  not  re-  D**-  it>*0 
fer  to  the  patent  as  the  means  by  which  he  acquired  title* 
and  the  plaintiff  gave  no  evidence  that  the  patentee  owned  no       v 
other  land  that  would  answer  to  the  other  calls,  namely,  as  Blount, 
lying  on  the  south  side  of  Paroptico  and  on  the  swamp.  The 
deed  gives  no  corners,  courses,  nor  distances,  nor  qnantity  e- 
ven;  but  only  the  streams,  and  the  channels  through  which 
the  bargainor  derived  his  title.    The  reference  merely  to  the 
water  courses  is  too  uncertain  as  a  description,  to  identify 
this  as  the  land,  unless  there  be  evidence  to  render  it  at 
least  probable  that  John  Rowland  has  no  other  land  on  those 
streams.    But  even  in  the  reference  to  the  streams,  the  two 
instruments  do  not  agree.      The  grant  says,  that  the  begin-  \ 

ning  sweet-gum  is  "  on  or  near  the  upper  Cypress  swamp,  a 
branch  of  South  Dividing  creek,"  without  designating  on 
which  side  of  that  creek  the  land  lies:  whereas  the  deed,  af- 
ter mentioning  that  the  land  to  be  conveyed  by  it  lies  on  the 
south  side  of  Pamptico  river,  interpolates  in  the  description 
the  words  "  and  on  tt?e  west  side  of  the  D.  creek."  Evi- 
dence might  have  made  it  appear  that  the  land  mentioned  in  - 
the  patent  is  on  the  west  side  of  Dividing  creek;  but  no  such 
evidence  was  given,  and  it  may  lie  on  the  east  side.  The 
difference  in  the  descriptions  shews,  that  the  two  tracts  may 
be  different;  and  their  identity  cannot  be  presumed,  when 
there  is  such  a  dissrepancy  in  the  terms  of  description. 

It  is  thus  seen  that  the  plaintiff  was  under  the  necessity  of 
resorting  to  the  residue  of  the  description  in  his  deed,  namely, 
that  the  land  had  belonged  to  the  bargainor's  father  and  fell 
to  him  by  descent  from  his  mother  or  at  her  death.  Now, 
we  have  no  right  to  strike  out  one  part  of  this  description 
more  than  another  part,  unless,  as  has  been  already  said,  the 
part  retained  completely  fits  the  subject  claimed,  and  the  re- 
jected part  does  not;  and  unless,  farther,  it  appear  that  the 
-whole  description,  including  the  part  sought  to  be  rejected,  is- 
applicable  to  no  other  thing.  For  it  may  be  that  one  pail 
of  the  description  will  suit  several  distinct  things;  while  the 
whole  will  embrace  only  a  single  thing,  That  single  thing 
is  the  subject  of  the  conveyance,  if  it  can  be  found;  and  no 
other  can  be  deemed  the  subject,  until  it  be  shewn,  at  least 
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Dec.  1840  to  the  degree  of  moral  probability,  that  there  is  no  corpus 

""7[         that  will  answer  the  description  in  every  particular.    Proc- 

V°    tor  v.  Pool,  4  Dev.  370.     Belie  v.  Love,  1  Dev.  &  Bat  65. 

Blount.    Now,  it  may  be,  that  John  Rowland  owned  other  land,  and 


TKe  nm   made  a  will  devising  it  to  bis  wife,  who  died  intestate,  and 
?Ifpooior4^rom  wh°m  **  descended  to  the  son  and  daughter;  or  that  the 
Jfer.  W,   iather  devised  for  life  to  the  wife,  without  more,  and  that,  up* 
C!  Lore,  i  on  her  death,  the  land  fell  into  possession  of  the  children  by 
oTrted*'  descent  from  the  father.    It  laid  on  the  plaintiff  to  offer  some 
and  appror- evidence  to  rebut  such  probabilities:  not  that,  in  themselves, 
they  are  probabilities,  but  that  they  are  created,  as  applicable 
to  this  case,  by  the  language  of  the  deed;  and,  therefore,  they 
ought,  in  some  degree  at  least,  to  have  been  answered.      In 
other  words,  we  cannot  strike  out  of  the  deed  any  part 
of  the  description  which  is  not  made  to  appear  false;  and 
while  these  words  ace  retained  in  this  deed,  we  must  say,  up- 
on the  evidence  given,  that  this  locus  in  quo  does  not  appear 
to  be  embraced  by  it. 

Pee  Curiam.  Judgment  below  affirmed. 


YOUNG  BRISEND1NE  t*.  THOMAS  MARTIN. 

• 

Where  a  surety  brings  an  action  of  assumpsit,  for  money  paid  for  the 
nee  and  at  the  request  of  the  defendant,  against  his  co-surety,  to  ob- 
tain contribution,  it  is  not  sufficient  for  him  to  shew  that  he  has  given 
his  note  for  the  debt  due  by  the  principal,  and  that  the  same  has  been 
accepted  by  the  creditor  as  a  payment  and  discharge  of  the  debt* 

To  entitle  him  to  recover  In  this  actjon,  he  mast  prove  an  actual  pay- 
ment in  money,  or  in  money's  worth,  such  as  bank  notes,  the  note  of 
of  a  third  person,  or  a  horse  or  the  like,  which  is  valuable  in  itself  to 
the  surety  who  parts  with  it. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
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to  recover  contribution  of  the  defendant  as  his  co-surety.  Dee.  1840 
The  case  was  tried  at  Pall  Term,  1840,  of  Rutherford  Stipe-  B  .      . 
rior  Court  of  Law,  before  his  honor  Judge  Bailey.      Seve-       y 
ral  points  were  raised  ou  the  trial,  by  the  defendant's  counsel!  Martin, 
which  it  is  unnecessary  to  state,  as  only  one  was  decided  by 
this  court,  that  being  fatal  to  the  plaintiff's  action.      Under 
the  charge  of  the  Judge  below,  the  jury  found  a  verdict  for 
the  plaintiff— -a  new  trial  was  moved  for  and  refused,  and 
from  the  judgment  the  defendant  appealed  to  the  Supreme 
Court 

Saunders  and  Hoke  for  the  plaintiff 
Bynum  for  the  defendant. 

Ruffin,  Chief  Justice.    The  plaintiff,  the  defendant  and 
David  Nowland  were  the  joint  sureties  of  John  C.  Elliot,  as 
the  administrator  of  James  Hoard,  deceased.    Elliot  died  in- 
solvent and  indebted  to  the  estate;  and  administration  de  bo- 
nis non  was  granted  to  the  present  plaintiff.      The  next  ot 
kin  of  Hoard  filed  their  bill  in  the  Court  of  Equity,  and  ob- 
tained a  decree  against  the  present  plaintiff  and  Nowland 
for  the  balance  due  from  Elliot;  and  issued  an  execution, 
which  was  returned  "  satisfied."  The  mode  in  which  it  was 
satisfied  was  this:  The  present  plaintiff  gave  to  the  creditor 
his  note,  with  a  surety,  for  one  half  of  the  sum;  and  the  cre- 
ditor accepted  the  same  in  satisfaction;  and  Nowland  settled 
the  other  half.    This  action  of  assumpsit,  for  money  paid  to 
the  use  of  the  defendant  and  at  his  request,  was  then  brought 
to  obtain  contribution  from  him. 

On  the  trial,  the  counsel  for  the  defendant  objected,  a- 
mongst  other  things,  that  this  action  would  not  lie,  as  the 
plaintiff  had  only  given  his  note  for  the  money.  But  the 
Court  held  that  to  be  such  a  payment  as  would  enable  the 
plaintiff  to  maintain  the  action. 

There  has  been  a  tendency  towards  relaxing  the  strict 
rale,  which  requires  the  party  to  pay  money,  before  he  can 
bring  an  action  lor  money  paid.  It  is,  indeed,  established, 
that  money's  worth,  as  bank  notes,  a  horse  parted  from  at  an 
agreed  price,  or  the  like,  are  to  be  looked  upon  as  money, 
for  the  purposes  of  an  action  of  this  kind.     In  New  York, 
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Dec.  1840  it  has,  moreover,  been  held,  that  if  a  surety  give  a  note  and 

B  iModi  0  l^e  cre^tor  nccept  it  in  satisfaction,  and  give  a  discbarge  of 
t       the  original  debt,  it  is  sufficient  to  give  the  surety  his  action 
Martin,    against  the  principal.     WUherly  v.  Mann,  11  John.  Rep. 
518.     That  case  has  been  followed  by  so  many  others,  that 
the  doctrine  may  be  considered  as  tattled  in  that  State.      In 
some  cases,  doubtless,  it  may  promote  convenience  and  per- 
haps justice.       When  this  case  "was  first  opened  to  us,  we 
were  favorably  inclined  towards  it,  upon  the  ground  that 
the  plaintiff  was  conclusively  bound  for  the  money,  and  that 
the  defendant  was  discharged  from  his  former  liability,  and 
so  had  all  the  benefit  of  a  payment.    It  struck  us,  therefore, 
that  he  ought  not  to  say,  the  plaintiff  had  not  paid  the  mo- 
ney.    But  we  believe,  upon  consideration,  that,  having  re- 
gard to  the  distinctive  principles  of  actions,  we  are  obliged 
to  hold,  that  (he  plaintiff  has  not  entitled  himself  to  this  ac- 
.  tion  as  yet.      In  the  instances    of   bank    notes,  property, 
or  even  passing  a  bill  or   note  made  by  a  third  person 
and  belonging  to  the  surety,  the  party  parts  from  a  thing  that 
is  valuable  in  itself.     But  when  he  gives  his  own  bond  or 
note,  he  is,  in  fact,  nothing  out  of  pocket  until  he  pays  it 
He  has  merely  given  a  new  security  for  the  debt,  and  may 
never  pay  it.      The  discharge  of  the  principal  from  the  ori- 
ginal demand  is  not  sufficient  to  support  the  action;  foi  that 
applies  equally  to  a  voluntary  release  given  by  the  creditor  at 
the  instance  of  the  surety,  and  in  that  case  the  action  certain- 
ly would  not  lie.     Now,  there  are  many  ways  in  which  it 
may  happen  that  the  present  plaintiff  may  escape  from  pay- 
ing this  debt.    He  may  not  be  called  on  for  it  by  the  creditor; 
or  he  may  become  insolvent;  or  his  note  may  be  void,  as 
founded  on  or  connected  with  an  usurious  contract,  for  ex- 
ample: so  that  it  is  quite  possible  he  may  evade  the  payment. 
While  that  is  so,  however  the  parties  may  have  treated  the 
note  in  giving  and  receiving  it,  the  law  cannot  deem  it  equi- 
valent to  money.    The  plaintiff  is,  as  yet,  none  the  poorer  by 
the  defendant,  and  until  he  Shall  be,  we  think  the  action  for 
money  paid  cannot  lie.      It  is  against  elementary  principles 
that  it  should.    If,  indeed,  there  had  been  with  us  a  series  of 
adjudged  cases,  as  in  New  York,  or  even  one  judgment  of 
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this  Court,  we  should,  probably,  have  been  willing,  if  not Dec- 1840 
felt  ourselves  bound,  to  follow  the  precedent.    But  we  do  not  jp     TT" 
know  of  any  such  case,  and  we  do  not  feel  authorised,  a-       y 
gainst  principle,  to  make  the  precedent.'    At  one  time  it  was  Martin, 
held  by  Lord  Kenton,  at  Nisi  Prius,  and,  it  would  seem, 
also  by  the  Court  of  King's  Bench,  that  a  promissory  note 
of  the  party's  owe,  if  taken  in  payment,  might  be  consider- 
ed as  money.    Barclay  v.   Gooch,  2  Esp.  N.  P.  Rep.  571. 
But  that  case  has  not  been  followed;  and  whenever  it  has 
been  since  mentioned,  it  has  been  disapproved.    It  was  ques- 
tioned and  disregarded  in  Taylor  v.  Higgins,  3  East.  169. 
In  Maxwell  v.  Jameson,  2  Barn,  and  Alder.  51,  the  surety 
took  up  the  note  of  his  principal  by  giving  his  own  bond  to 
the  creditor;  but  he  was  not  allowed  to  recover  for  money 
paid.    In  that  case,  the  Court  considered  Barclay  v.  Gooch 
and  Taylor  v.  Higgins  inconsistent  with  each  other,  and 
therefore  followed  the  last,  especially  as  it  was  consistent 
with  principle.     For  these  reasons,  we  think  the  judgment 
erroneous,  and  it  must  be  reversed,  and  a  venire  de  novo 
awarded. 

Per  Curiam.  Ji^gment  accordingly. 


11 
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Dee.  1840  ERASMUS  D.  WOLFE  m.  SAMUEL  FLEMING. 

Probably  if  there  bean  explicit  acknowledgment  of  a  debt,  and  a  dis- 
tinct admission  thai  it  has  not  been  paid  but  still  exists,  and  nothing 
more  be  said  about  the  mode  or  time  of  payment  as  proposed  by  the 
debtor,  or  of  his  objection  to  pay  upon  the  ground  of  the  statute  of 
limitations,  or  some  other  defence,  then  such  unqualified  admissions 
might  go  to  the  jury  as  evidence  of  a  new  promise.  But  if  the  lan- 
guage of  the  party  be  so  vague  and  indeterminate,  as  not  in  itself  to 
amount  to  a  promise,  or  to  satisfy  the  mind,  either  from  its  own  terms 
or  something  referred  to,  what  the  party  meant  to  engage,  there  is 
nothing  to  repel  the  statute  of  limitations. 

To  repel  the  bar  created  by  this  statute,  the  words  ought  not  to  leave 
the  meaning  in  doubt,  but  should  clearly  indicate  the  intention  to  as- 
sume or  to  renew  the  obligation  for  the  debt. 

'Where  it  was  proposed  to  the  defendant  that  if  he  would  pay  the  princi- 
pal, the  interest  should  be  forgiven,  and  he  declined  the  proposition, 
and  in  torn,  requested  the  witness  to  boy  the  debt  (which  was  about 
$655  principal,  and  about  $180  intereat)  for  $500,  and  expressed  the 
opinion  that  the  creditor  would  accept  that  sum,  held  that  these  words 
did  not  take  the  case  out  ot>  the  statute  of  limitations.  This  language 
imports  more  an  offer  to  compromise,  than  a  promise  to  pay  the  debt. 

This  was  an  action  of  Assumpsit  for  goods  sold  and  de- 
livered, tried  at  Fall  Term,  1839,  of  Burke  Superior  Court 
of  Law,  before  his  honor  Judge  Pearson.  The  pleas  were 
the  general  issue  and  statute  of  limitations.  The  plaintiff 
proved  the  delivery  of  the  goods,  and  that  the  price  agreed 
on  was  $655  10-100  to  be  paid  in  April,  1832.  The  writ 
was  issued  24th  April,  1837.  The  plaintiff  read  three  let- 
ters of  the  defendant,  apologizing  for  not  having  paid  sooner, 
and  professing  a  perfect  willingness  to  pay  &c.  The  last 
letter  was  dated  in  October,  1833,  asking  indulgence  until 
December,  and  promising  to  pay  at  that  time.  The  plaintiff 
then  tailed  Mr.  McKesson,  who  swore  that,  sometime  in  the 
year  1836,  at  the  request  of  the  plaintiff,  he  called  upon  the 
defendant  and  stated  to  him  "that  he  was  authorized  by  the 
plaintiff  to  propose  to  him,  that,  if  he  would  pay  the  princi- 
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pal,  the  interest  would  be  forgiven."   The  defendant  replied,  Dec.  1849 
"  I  wish  you  would  buy  the  debt  for  me  for  $500:  I  think    w  lf 
by  your  stating  that  it  is  a  hard  case,  he  will  agree  to  lake.      ▼ 
that  sum."    The  witness  promised  to  inform  the  plaintiff  W«iiig. 
of  the  defendant's  proposition,  and  the  conversation  ended. 
The  plaintiff  here  closed  his  case  and  the  defendant  offered 
no  evidence. 

The  court  instructed  the  jury  that  if  they  believed  the  ev- 
idence, they  would  find  the  general  issue  in  favor  of  the 
plaintiff,  but  that  they  must  find  the  plea  of  the  statute  of 
limitations  in  favor  of  the  defendant;  for  to  take  a  case  out 
of  the  statute  of  limitations,  there  must  be  a  promise  to  pay, 
either  express  or  implied;  that  in  this  case  there  was  no  evi- 
dence ot  an  express  promise,  and  the  evidence,  if  true,  did 
not  establish  a  state  of  facts,  from  which  the  law  would  im- 
ply a  promise.  There  was  a  verdict  for  the  defendant,  and 
the  plaintiff's  counsel  obtained  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection  by  the  court  This  rule  upon  argu- 
ment was  overruled,  and  judgment  rendered  for  the  defend- 
ant, from  which  judgment  the  plaintiff  appealed  to  the  Su- 
preme Court. 

No  counsel  for  the  plaintiff. 
Saunders  for  the  defendant. 

Ruff  in,  Chief  Justice.  Although  the  facts  stated  in  the 
record  are  not  precisely  the  same,  nor  as  strong  as  they  were 
when  the  case  was  formerly  before  us,  4  Dev.  &  Bat  129, 
yet  we  concur  with  his  Honor  in  thinking,  that  enough  does 
not  appear  to  take  the  case  out  of  the  statute  of  limitations, 
according  to  the  former  decisions. 

The  whole  question  turns  on  the  testimony  ot  the  witness 
(McKesson,)  who  testified  for  the  plaintiff  on  both  trials. 
Not  the  least  remarkable  circumstance  in  the  case  is  the  dif- 
ference in  the  statements  of  that  person's  testimony  upon 
the  two  trials.  On  the  first  he  is  made  to  say,  that  the  de- 
fendant refused  to  pay  the  debt;  and  moreover,  that,  after 
offering  to  pay  $500,  the  defendant  declared,  that,  if  the 
plaintiff  would  not  take  that  sum,  he  would  pay  no  more, 
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Dso.  1840  and  would  plead  the  statute  of  limitations.    We  thought 

"Wolfe    c^ear^7i  *h&t 8UC^  refusal  to  make  payment  and  express  reli- 

y       ance  on  the  statute,  repelled  all  idea  of  a  promise  to  pay. 

Flaming.  fpj)e  wjtDess  noxr  omjts  ^i  tj,at  he  then  said  on  the  subject 

of  the  defendant's  express  refusal  to  pay,  and  of  his  plead* 
ing  the  statute.  Perhaps  few  circumstances  could  more 
strikingly  exemplify  and  illustrate  the  correctness  of  the 
rules  adopted  by  us,  than  these  discrepancies.  They  show 
the  propriety  of  requiring  something  more  than  language, 
which,  by  straining,  may  be  made  to  mean  an  acknowledg- 
ment of  the  debt;  something  explicit  and  unequivocal,  that 
might  not  have  been  intended  in  one  sense  by  the  speaker, 
and  understood  or  misunderstood  in  another  sense  by  the 
witness.  Hence  we  have  thought  it  proper  at  different  times 
to  say  «that  no  acknowledgment  is  sufficient,  unless  it  fur- 
nish a  plain  inference,  that  the  defendant  thereby  intended  to 
engage  to  pay  the  debt:"  "  that  it  ought  to  be  such  an  ac- 
knowledgement as  would  be  evidence  to  sustain  an  action 
on  it  as  a  special  promise:"  "  that  besides  acknowledging  the 
debt  to  have  been  contracted,  and  that  it  is  not  paid,  there 
ought  to  be  something  to  indicate  an  existing  willingness  or 
intention  to  pay  or  to  remain  bound;"  expressions  varying, 
indeed,  in  the  terms  used,  but  of  the  same  import  and  mean- 
ing. Probably,  if  there  be  an  explicit  acknowledgment  of 
a  debt,  and  a  distinct  admission  that  it  has  not  been  paid  but 
still  exists,  and  nothing  more  be  said  about  the  mode  or  time 
of  payment  as  proposed  by  the  debtor,  or  of  his  objection  to 
pay  upon  the  ground  of  the  statute  or  some  other  defence, 
then  such  unqualified  admissions  might  go  to  the  jury  as  ev- 
idence of  a  new  promise.  But  if  the  language  of  the  party 
be  so  vague  and  indeterminate  as  not,  in  itself,  to  amount  to 
n  promise,  or  to  satisfy  the  mind,  either  from  its  own  terms 
or  something  referred  to,  what  the  party  meant  to  engage, 
we  think  there  is  nothing  to  repel  the  statute.  In  the  case, 
as  now  appearing,  it  is  not  pretended  that  there  is  an  express 
promise  to  pay.  Neither  do  we  think  there  is  a  fair,  much 
less  a  plain  inference  or  implication  of  a  promise.  The  wit- 
ness proposed  to  the  defendant,  that,  if  he  would  pay  the 
principal,  the  interest  should  be  forgiven.    That  was  not 
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accepted  by  the  defendant;  bnt  he,  in  turn,  requests  the  wit*  Deo.  1840 
ness  to  buy  the  debt  for  $500,  and  expresses  the  opinion,  the  "7777  ~ 
creditor  will  take  that  sum.    It  cannot  be  reasonably  assum-       y 
ed,  after  the  detendant  had  declined  availing  himself  of  the  Fleming, 
first  proposition,  so  favorable  to  him,  that  immediately  be 
should  intend  by  his  own  proposition  to  acknowledge  and  as- 
sume the  whole  debt,  principal  and  interest,  or  indeed  any 
part  of  it,  except  upon  the  footing  of  his  new  and  condition- 
al offer,  which  has  not  been  accepted  on  the  other  side. 
The  language  of  the  defendant  purports  to  be  in  the  nature 
of  a  proposition  of  compromise,  and  of  his  desire  that  the 
witness  should  befriend  him  in  buying  his  peace,  rather  than 
an  acknowledgment  of  his  legal  obligation  and  willing. 
ness  to  pay  the  debt  in  question.    But  to  repel  the  bar  of  the 
statute  the  words  ought  not  to  leave  the  meaning  in  doubt, 
but  should  plainly  indicate  the  intention  to  assume  or  renew 
the  obligation  for  the  debt. 

Per  Curiam.  Judgment  below  af$rmed. 


■^v" 


DEN  EX  DEM.  DAVID  G.  FLANNIKEN  w.  DAVID  LEE. 

Id  this  action  of  ejectment,  the  only  question  was  at  to  whether  the  de- 
fendant was  in  possession  of  the  premises  at  the  time  oi  the  institution 
of  the  suit.  It  appeared  that  several  years  before  the  suit  commenc- 
ed the  defendant  had  possessed  a  building,  which  was  intcrtecied  by 
the  line  between  him  and  the  lessor  of  the  plaintiff.  The  building 
had  two  rooms,  one  of  which  was  a  corn-crib,  which  was  on  the  land 
of  the  lessor  of  the  plaintiff,  and  which,  hating  an  outer  door,  was  kept 
locked  by  the  defendant,  who  was  requested,  but  refuse^  to  remote  the 
building  to  his  own  side  of  the  line.  Held  that  under  these  circumstan* 
ces,  if  the  defendant,  at  the  time  the  action  was  brought,  kept  the 
crib  locked  op,  this  was  such  a  possession  by  him  as  warranted  the 
plaintiff's  action. 

It  is  the  doty  of  the  appellant  to  the  Supreme  Court  to  see  the  ease  so 
made  out  as  distinctly  to  present  the  points  upon  which  the  judgment 
below  is  sought  to  be  reviewed. 

This  was  an  action  of  Ejectment,  tried  at  Spring  Term, 
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Dee.  l&o  1839,  before  Nash,  Judge,  when  there  was  a  verdict  for  the 
Zj     ™~  plaintiff  under  the  charge  of  the  Court,  a  new  trial  moved 
v        for  and  refused,  judgment  for  the  plaintiff  and  an  appeal  to 
Lee.     the  Supreme  Court.      The  facts,  so  far  as  they  regard  the 
point  submitted  to  this  Court,  are  stated  in  the  opinion  de- 
livered. 

• 

Hoke  and  Saunders  for  the  plaintiflL 

Alexander  and  Barringer  for  the  defendant. 

Gaston,  Judge.  This  was  an  action  of  Ejectment.  There 
was  a  verdict  for  the  plaintiff,  and  a  judgment  accordingly, 
and  the  defendant  appealed  to  this  Court.  Upon  the  trial  of 
the  eause,  it  was  much  controverted  whether  the  dividing 
line  between  the  lessor  of  the  plaintiff  and  the  defendant 
ran  north  sixty-four  degrees  east,  or  north  sixty-one  east.  If 
the  former  were  the  true  course,  it  was  admitted  that  the 
plaintiff  was  entitled  to  a  verdict.  But  if  the  latter  were  the 
true  course,  then  the  right  of  the  plaintiff  depended  upon 
the  fact  whether  the  defendant,  at  the  institution  of  the  ac- 
tion, was  in  possession  on  the  plaintiff's  side  of  the  line.  No 
objection  has  been  taken  to  the  correctness  of  the  instruc- 
tions given  to  the  jury  in  relation  to  the  first  question,  but  it 
is  insisted  that  the  instructions  upon  the  second  were  erro- 
neous. 

From  the  case  stated,  we  collect  the  circumstances,  bear- 
ing upon  the  question  of  possession,  to  be  these:  Several 
years  before  the  institution  of  the  suit,  the  defendant  had 
possessed,  as  a  part  of  his  homestead,  a  certain  building  which 
is  intersected  by  the  line  No.  61  east.  It  was  a  building* 
with  two  apartments,  one  of  which  he  had  used  as  a  cotton 
house,  and  the  other  as  a  corn-crib.  There  was  a  partition  be- 
tween the  two  rooms,  and  each  had  an  external  door.  While 
the  defendant  was  thus  in  possession,  a  Mr.  Chambers  pur- 
chased the  land  of  the  lessor  of  the  plaintiff,  but  did  not 
perfect  his  legal  title  thereto.  The  apartment  called  the  corn- 
crib  then  actually  contained  the  defendant's  corn,  and  was 
kept  locked  by  him,  but  the  other  aparment  was  empty  and 
the  door  unfastened.      The  defendant  asked  and  obtained 
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permission  from  Chambers  to  continue  the  possession  of  the  Dee.  1840 
crib,  until  the  corn  then  in  it  should  be  all  used.  This  was  ~  „ 
accordingly  done,  and  afterwards  Chambers  required  of  the  t 
defendant  to  remove  the  building  unto  the  defendant's  side  of  Lee* 
the  line.  The  defendant  refused  to  do  so,  and  some  time  af- 
terwards the  action  was  brought.  The  Judge's  instruction 
to  the  jury  was,  that  if  the  crib  was  on  the  plaintiff's  side  of 
the  line,  and  the  defendant,  when  the  action  was  brought, 
kept  the  same  locked  up,  this  was  such  a  possession  by  him, 
as  warranted  the  plaintiff's  action.  In  this  instruction  we 
do  not  see  any  error.  The  requisition  on  the  defendant  to 
remove  the  building  unto  his  side  of  the  line,  was  at  once  a 
manifestation  that  Chambers,  then  representing  the  lessor  of 
the  plaintitij  regarded  it  as  the  defendant's  building,  and  also 
a  notification  that  possession  by  him  over  the  line  was  no 
longer  to  be  allowed.  If  the  defendant  had  refused  upon 
the  ground  that  he  disclaimed  ownership  of  the  building  or 
of  that  part  of  the  building  not  within  his  own  limits,  the 
case  we  presume  would  have  so  stated.  But  a  general  refu- 
sal, accompanied  by  the  subsequent  exercise  of  dominion, 
can  be  reasonably  regarded  in  no  other  light  than  as  claim- 
ing the  building,  and  claiming  that  it  should  remain  where 
it  stood.  One  of  the  usual  modes  of  manifesting  occupation 
of  a  house,  is  by  the  keeping  of  its  keys;  and  occupation  un- 
der a  claim  of  right  is  possession. 

We  admit  that  the  case  is  not  so  distinctly  stated,  that  we 
can  be  quite  sure  that  we  do  not  misunderstand  some  of  its 
circumstances.  In  one  part  of  it  the  entire  building  is  called 
a  crib,  and  in  other  parts  the  designation  is  confined  to  the 
room  wherein  corn  was  kept,  and  thereby  some  ambiguity 
is  necessarily  created  If  by  reason  of  this  ambiguity,  we 
have  been  led  into  any  misapprehension,  it  is  the  misfortune 
or  fault  of  the  appellant,  whose  duty  it  is  to  see  the  case  so 
made  out  as  distinctly  to  present  the  points  upon  which  the 
judgment  below  is  sought  to  be  reviewed^  Until  we  see  er- 
ror in  the  judgment  we  presume  it  right. 

The  judgment  of  the  Superior  Court  is  affirmed  with 
costs. 

Per  Curiam.  Judgment  accordingly. 
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Dee.  1840  WILLlAM  RICHARDSON  AND  THE  EXECUTORS  OF  JOHN 
WALL  of.  EDMUND  JONES  &  al. 

Where  a  bond  is  given  to  "A.  and  B.  and  other  obligees,"  to  be  paid  to 
the  said  ••  A*  and  B."  an  action  for  the  breach  of  this  bond  cannot  be) 
brought  in  the  name  of  A.  and  B.  alone,  without  joining  the  others  or 
shewing  that  A.  and  B.  are  the  surviving  obligees. 

A  payment  to  A.  and  B.  would  disoharge  the  obligation;  but  if  payment 
is  not  made,  the  suit  mast  be  brought  in  the  name  of  the  parties,  with, 
whom  the  obligation  was  contracted. 

This  was  an  action  of  debt,  tried  at  Spring  Term,  184Q, 
of  Rutherford  Superior  Court  of  Law,  before  Bailey,  Judge, 
in  which  the  plaintiff,  submitting  to  the  opinion  of  the 
Court,  was  nonsuited,  and  appealed  to  the  Supreme  Court. 
The  facts  are  stated  by  the  Judge  who  delivered  the  opinion 
of  the  Court. 

Saunders  for  the  plaintiff. 
Bynum  for  the  defendant. 

Daniel,  Judge.  This  was  an  action  for  debt  on  a  spe- 
cialty: plea,  non  est  factum.  The  plaintiffs  declared  on  a 
bond  dated,  on  the  16th  April,  1823,  for  the  sum  of  £3,500, 
made  and  executed  to  William  Richardson  and  John  Wall, 
as  obligees.  On  the  trial,  the  plaintiffs,  to  support  their  de- 
claration, offered  in  evidence  a  bond  for  the  same  sum  and 
date,  but  executed  by  the  defendants  to  the  said  William 
Richardson  and  John  Wall,  Esqrs:  "  and  the  rest  of  the  jus- 
tices assigned  to  keep  the  peace  for  Rutherford  county,"  "  to 
be  paid  to  the  said  William  Richardson  and  John  Wall." 
The  reading  of  this  bond  in  evidence  was  objected  to,  as  it 
appeared  to  be  a  bond  given  to  more  joint  obligees,  than  the 
one  declared  on  professed  to  be.  The  court  rejected  the  ev- 
idence; and  the  plaintiffs  were  nonsuited  and  appealed. 

If  the  obligors,  on  a  breach  of  the  bond,  had  paid  to 
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Richardson  and  Wall,  it  would  have  been  a  good  satisfac-  Dec.  184^ 
tion  and  discharge.    But  if  the  obligors  failed  to  pay  as  it  is 
alleged  they  did,  then  the  instrument  offered  in  evidence  in-      8oa 
forms  us  that  the  obligors  have  contracted,  under  their  seal,       T 
with  several  other  obligees  besides  Richardsoif  and   Wall. 
Those  other  obligees  are  not  made  parties  plaintiffs  in  the  de- 
claration; nor  is  there  any  averment  in  the  declaration  that 
they  are  dead,  so  as  to  enable  Richardson  and  Wall  to  sue  as 
survivors.    In  actions  ex  contractu,  the  omission  to  join  as 
plaintiffs  in  the  writ  and  declaration  all  those  that  ought  to 
be  joined,  (viz.  all  the  obligees  who  are  alive,)  may  be  taken 
advantage  of  on  the  trial  under  the  general  issue.  The  con-  . 
tract  and  obligation  were  made  to  others  besides  Richardson  ex  ctntrao 
and  Wall.      The?  words  in  the  contract  "  to  be  paid  to  the  tion>€to  *" 
aaid  Richardson  and  Wall,"  do  not  restrict  the  legal  force  of  ™*J"  **• 

7  n  proper 

the  deed  to  those  two  only;  but  as  the  contract  is  made  joint-  pkiotiffs 
ly  with  all  the  named  obligees,  all  must  join  as  plaintifls  in  \m  adtmnl 
the  action.       The  plaintiffs  could  have  averred  in  their  de-JJ^^^j 
claration,  who  were  justices  at  the  date  of  the  bond  and  ***** 
have  made  them  parties  plaintifls.     And  they  could,  and 
ought  to  have  averred  the  death  of  any  of  the  obligees,  if  a- 
ny  had  died  since  the  date  of  the  bond,  to  enable  the  survi- 
vors to  sue  and  maintain  the  action.     The  bond  offered  in 
evidence,  was  a  different  one  from  that  described*  in  the  de- 
claration, and  it  was  properly  rejected  by  the  Court.      The 
judgment  must  be  affirmed. 

Per  Curiam.  Judgment  below  affirmed. 
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Dee.  1640  SAMUEL  MITCHELL  AND   IRV1N    DONNELL,  Exeeutore  of 

PATRICK  MoGIBONEY,  «t.  PETER  ADAMS. 

The  Court  of  Probate  may  accept  the  renunciation  of  an  executor  at  any 
tine  before  be  haa  intermeddled  with  the  effect*  of  hie  testator,  e? en 
after  he  has  proved  the  will.  So  of  the  excutor  of  an  executor  as  to 
the  first  will. 

Where  A.  died  leaving  a  will,  appointing  B.  hia  executor,  and  B.,  after 
proving  the  will,  died  leaving  C.  and  D.  his  executors,  who  accepted 
the  trusts  of  the  latter  will,  and  qualified  as  executors  thereof,  but 
without  at  the  time  renouncing  as  to  the  first  will,  but  they  never  in- 
termeddled with  the  effects  of  the  first  testator  held  that  the  Court  of 
Probate  had  the  power,  years  afterwards,  to  accept  their  renunciation 
as  to  the  first  will,  and  grant  administration  cum  tetlamenU  annexe. 

Held  further,  that  these  acts,  being  within  the  power  and  jurisdiction  of 
the  Court  of  Probate,  could  not  be  incidentally  or  collaterally  impeach- 
ed in  any  other  Court,  bat  could  only  be  attacked  upon  an  applica- 
tion to  the  Court  of  Probate  to  revoke  the  letters  of  administration  and 
recall  the  executors. 

This  was  an  action  on  the  case,  tried  before  his  honor 
Judge  Nash,  at  the  Fall  Term,  1840,  of  Guilford  Superior 
Court.  The  plaintiffs  declared  as  executor*  of  Patrick  Mc* 
Giboney,  to  recover  a  sum  of  money  received  by  the  defend- 
ant to  the  use  of  the  plaintiffs  as  executors.  The  defendant, 
among  other  things,  pleaded  specially  ftthat  the  plaintiffs  have 
renounced  as  executors  of  Patrick  M'Giboney,  and  that  admin- 
istration on  his  estate  has  been  granted  to  one  David  McGib- 
oney,  to  whom  the  defendant  has  tendered  the  money,  but 
he  has  refused  to  receive  it."  To  the  several  pleas  there 
was  a  general  replication,  and  on  the  trial  the  plaintiffs,  in 
submission  to  the  opinion  of  the  Court,  suffered  a  nonsuit, 
and  appealed  to  this  Court  The  following  is  a  statement  of 
the  case: 

Patrick  McGiboney  died,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate,  and  John  Cunningham, 
the  executor,  duly  qualified  as  such.      John  Cunningham 

a  last  will  and  testament,  and  the  plaintiffi,  the 
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executors  therein  named,  proved  the  same  and  were  duly  Dee.  i«40 
qualified,  and  duly  administered  the  effects  of  this  testator.  M<  .  fl 
At  the  time  the  phintifls-  so  qualified  as  the  executors  of  John    et  a). 
Cunningham,  it  was  not  known  to  them  or  any  other  person       T 
that  there  was  any  estate  of  Patrick  McGiboney  remaining 
unadministered  by  his  executor,  John  Cunningham.    Some 
years  afterwards,  it  was  discovered  that  there  was  property  to 
be  administered.    Whereupon  the  plaintiffs,  without  ever  in- 
termeddling with  said  property,  went  into  Court  and  renoun- 
ced their  right  to  execute  the  will  oi  Patrick  McGityoney, 
and  the  Court,  with  their  knowledge  and  consent,  appointed  ' 
David  McGiboney  administrator  de  bonis  non  with  the  will 
annexed  of  the  said  Patrick.     The  testator,  Patrick  McGib- 
oney, had  been  a  soldier  of  the  revolution,  and,  under  the 
acts  of  Congress,  became  entitled  to  a  considerable  sum  of 
money;  and  to  collect  it,  the  administrator  appointed  the  de- 
fendant his  agent,  who  had  accordingly  done  so;  and  this  ac- 
tion was  brought  to  recover  it  from  him,  it  being  at  the  time 
the  action  was  brought  still  in  his  hands.      A  recovery  was 
claimed  for  the  plaintiffs  upon  the  ground  that  they  were 
the  legal  representatives  of  Patrick  McGiboney,  their  renun- 
ciation being  of  no  effect  and  the  letters  of  administration 
granted  to  David  McGiboney  consequently  void.    The  Court 
ruled  that  an  executor  of  an  executor  may  qualify  and  take 
upon  himself  the  executorship  of  the  latter  will  and  refuse  to 
execute  the  will  of  the  first  testator,  and  that  the  County 
Court  of  Guilford  had  jurisdiction  to  accept  the  renunciation 
of  the  plaintiffs,  and  to  appoint  an  administrator  de  bonis 
non  with  the  will  annexed,  upon  the  estate  of  Patrick  Mc- 
Giboney; and  that,  as  they  had  so  done,  and  such  adminis- 
tration was  still  in  existence,  not  revoked  nor  reversed,  the 
plaintiffs  could  not  recover  in  this  action. 

J.  T.  Morehead  for  the  plaintiff. 
Ghraham  and  Bryan  for  the  defendants. 

Rvffin,  Chief  Justice.  It  is  quite  certain  that  an  execu- 
tor cannot  refuse  the  office  in  part  and  undertake  it  in  part; 
but  if  he  enter  on  the  duties,  he  is  compellable  to  go  through 
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Dee.  1840  with  them.      But  this  is  only  true  in  respect  of  all  the  bnr- 

Mitchell  (*eos  *mP°sed  on  bim  by  the  same  will.  For,  if  he  be  the 
ei  al.  executor  of  one  who  was  the  executor  of  a  prior  testator,  be 
v  may  take  upon  himself  the  administering  of  the  will  of  his 
immediate  testator,  and  refuse  the  other.  Hayton  and  Wolfe, 
Cro.  Jac.  614.  Shep.  Touch.  464.  The  executorship  of 
both  wills  is  not  therefore  one  and  the  same  office,  but  each 
is  a  distinct  one;  and  the  Court  of  Probate  may  allow  the 
trusts  in  respect  of  the  two  estates  to  be  divided,  at  least, 
when  that  is  done  in  the  first  instance  or  at  the  time  the  exe- 
cutor takes  probate  of  the  will  of  his  immediate  testator. 
The  question  in  this  case  is,  whether  it  is  competent  for  that 
Court  to  allow  such  renunciation,  so  as  to  found  thereon  a 
grant  of  administration  cum  tesiamento  annexo,  after  the 
executor  has  once  taken  probate  ot  the  latter  will,  without 
accompanying  that  with  a  refusal  of  the  former. 

We  do  not  see  why  the  Court  oi  Probate  should  not  have 
such  a  power,  especially  before  the  executor  tins  intermed- 
dled with  the  effects  of  the  first  testator.  At  the  time  he  took 
probate  of  his  testator's  will,  he  might  not  have  known  that 
he  had  been  the  executor  of  the  former  testator;  and  the  pur- 
poses of  justice  or  convenience  to  those  interested  in  the  first 
estate,  as  well  as  the  last,  may  be  promoted  by  separating  the 
After  pro-  administration.      Certainly,  we  think  that  after  the  executor 
eeotor"^  has    taken  probate,   he   cannot,   of  his  own  mere  plea- 
noo»ee  it    8ure>  re^nse  t^6  office  under  the  first  will,  as  he  might 
hu own      have  done  before  probate;  but  he  can  only  renounce,  if  at 
LTmn^on- all,  by  the  leave  and  in  the  discretion  of  the  Court.      Our 
ln^oTthe  enquiry  is,  whether  the  Court  has  a  jurisdiction  to  receive 
MOrt*        such  subsequent  renunciation  and  dismiss  the  executor.      If 
there  be  no  such  power  in  the  court,  the  grant  of  administra- 
tion must  be  void;  for  there  is  no  authority  to  appoint  an  ad- 
ministrator where  there  is  an  executor. 

Since  the  two  offices  are  distinct,  it  follows  that  the  court 
must  have  the  power  to  receive  the  renunciation  of  that  one 
of  them  which  is  incidental  as  it  were  to  the  other,  if,  under 
the  same  state  of  facts,  the  renunciation  by  the  executor  of 
the  office  under  the  will  of  his  immediate  testator  be  admis- 
sible.    It  may,  therefore,  be  useful  to  ascertain  whether  the 
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present  plaintiffs,  after  taking  probate  of  the  will  of  Cunning'  &">• 1W0 
/ram,  could,  before  intermeddling  with  his  assets,  be  admitted  "  .   hel. 
to  renounce,  and  thereupon  be  dismissed.  et    al. 

It  must  be  admitted  to  have  been  at  one  time  held  as  law,    A ,  y 

Aduni. 

that  if  an  executor  intermeddled  with  the  effects,  or  did  any 
act  indicative  of  the  intention  of  taking  on  himself  the  ben- 
efits and  burdens  of  the  will,  the  ordinary  had  no  power  to 
dismiss  him  and  grant  administration  with  the  will  annexed; 
und  that  advantage  might  fe  taken  thereof  in  an  action  by 
the  administrator,  by  plea,  that  the  will  appointed  an  execu- 
tor, and  that  he  had  administered.     Graysbrook  vs.  Fox.  I 
Plowd.  280.    Par  ten  and  Basederis  case,  1  Mod.  Rep.  213. 
Nothing  could  be  more  unreasonable  than  such  a  doctrine. 
It  imports  that  the  grant  of  administration  is  not  merely  void- 
able, but  void;  and,  consequently,  it  would  not  even  protect 
a  debtor  in  paying  to  such  an  administrator.    It  might  be 
impossible  for  the  debtor  or  the  ordinary  to  ascertain  that 
the  executor  had  intermeddled  before  refusing;  and  therefore 
the  letters  of  administration  ought  not  to  be  impeached,  al- 
though it  should  afterwards  come  to  light  that  he  had  thus 
intermeddled.    Hence  in  such  a  case  it  was  early  held,  that, 
though  upon  such  a  discovery  the  administration  was  revo- 
cable by  the  ordinary,  yet  it  was  valid  until  revoked.    Went. 
Off.  Ex.  91.    The  principle  of  the  rule  must  be,  that  the 
fact  of  the  executor's  renunciation  was  within  the  knowl- 
edge of  the  ordinary,  and  its  legality  and  efficacy  a  matter 
far  the  ordinary's  determination;  and,  therefore,  that  while 
his  decidon  stands,  it  must , be  respected  and  received  as  con- 
clusive.    In   Doyle  v,   Blake,  2  Sch.  &  Lef.  229,  Lord 
Rbdesdale  expressed  his  opinion,  that  the  old  cases  could 
not  be  supported  on  principle;  and  said,  that  the  purport  of 
the  modern  decisions  was,  that  an  administration  after  the 
executor  had  acted  in  pais  might  be  repealed,  but  was  not 
a  mere  nullity,  except  as  a  protection  to  the  executor  against 
creditors.    The  executor  cannot  by  such  an  administration, 
founded  on  his  own  renunciation,  discharge  himself  from 
liability  to  creditors,  arising  out  of  his  acts  in  administering; 
yet  a  debtor  cannot  set  up  the  act  in  pais  of  the  executor  to 
defeat  the  action.    If  the  debtor  be  not  allowed  to  impeach      x 
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Dec.  1640  the  administration  by  pleading  that  matter,  as  a  consequence 

Mtteh  n  **  must  **  l^6  'aw' thnt  *  P^ro®0*  to  8UC^  an  administrator 
et  al.    is  a  good  discharge  to  the  debtor — at  all  events,  it  will  be  so 

w       deemed  during  the  existence  of  the  administration/   It  is 

true,  the  grant  of  administration  when  there  is  a  will,  though 

unknown,  or  before  the  renunciation  of  the  executor,  is 

void.    Abram  v.  Cunningham,  2  Lev.  162 — I  Yentr.  393. 

Oraysbrook  v.  Fox,  Plow.  276. 

Hard  as  that  rule  may  operate  on  debtors  or  purchasers 
from  the  administration,  it  yet  cannot  be  denied,  because  it 
arises  out  of  the  jurisdiction  to  grant  administration  on  the 
estate  of  one  dying  intestate.  Consequently  to  authorise  an 
administration,  there  must  be  an  intestacy;  which  is,  when 
there  is  no  will,  or  a  will  without  an  executor.  But  there 
is  a  jurisdiction  in  the  ordinary  to  judge  of  the  validity  of 
testaments,  and  also  to  dismiss  an  executor  upon  his  renun- 
ciation; and,  therefore,  what  is  done  by  the  ordinary  upon  a 
question  of  either  of  those  kinds,  must,  while  that  tribunal 
permits  it  to  continue  in  force,  be  conclusive  on  all  other  tri- 
bunals and  persons.  Hence  when  a  person  obtained  probate, 
as  executor  of  a  forged  will,  a  debtor  was  protected  in  mak- 
ing payment  to  him,  because,  if  sued,  the  debtor  could  not 
have  contested  the  will  nor  the  propriety  of  granting  pro- 
bate to  the  executor  Noel  v.  Wells,  1  Lev.  236 — AUm  ▼. 
Dundas,  3  T.  R.  125. 

The  same  principle  embraces  the  case  before  us.    What- 
ever regulations  the  courts  of  probate  may  adopt  for  their 
own  government  for  receiving  the  renunciation  of  the  exec- 
utor and  dismissing  him,  or  for  revoking  an  administration 
thereon  founded,  and  recalling  the  executor,  they  must  be 
exclusively  for  the  consideration  of  those  courts,  and  of 
such  others  as  may  have  the  jurisdiction  of  reversal  or  ap- 
peal, or  other  direct  control  over  the  decision.    As  it  is  un- 
questionably within  the  province  of  .the  court  of  probate  to 
receive  an  executor's  refusal  and  dismiss  him,  and  found 
thereon  a  grant  of  administration  cum  test  amen  to  annexv, 
such  a  grant  cannot  be  incidentally  and  collaterally  impeach- 
ed in  another  court,  upon  the  ground  lhat  the  executor  ongbt 
not  to  have  been  dismissed.    Why  should  that  be  enquired 
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into  in  another  court?    How  can  it  be?    If  the  executor  D«c»  1840 
ought  not  to  have  been  dismissed,  let  the  application  be  made  «.  , " 
to  the  court  of  probate  to  recall  him.    But,  as  the  fact  ot  the    at  si. 
renunciation  must  be  known  to  the  ordinary,  and  he  is  also  Ad*_ 
to  judge  when  an  executor  may  be  dismissed,  in  other  courts 
the  renunciation  of  the  executor,  recited  in  the  letters  of  ad- 
ministration, must  be  presumed  to  have  been  really  made 
and  received,  and  also  to  have  been  made  in  apt  time  and 
effectually:  although  the  court  of  probate  may,  upon  its  own 
principles,  have  the  power  or  be  under  the  obligation  to 
compel  him  to  assume  the  office  again.    Factum  valet, 
quod  fieri  non  debuit,  as  has  been  said.    Supposing,  there- 
fore, that  this  administration  might  and  ought  to  be  called 
in,  yet  until  that  be  done,  the  present  plaintiffs  cannot,  in  the 
face  of  their  renunciation  of  record,  state  themselves  to  be 
executors  to  .the  prejudice  of  those  who  have  acted  on  the 
faith  of  that  renunciation. 

It  would  seem,  however,  that  the  administration  ought 
not  to  be  revoked,  according  to  the  modern  established  course 
of  the  English  Ecclesiastical  Courts.  An  executor  is  now 
allowed  to  renounce  at  any  time  before  he  has  actually  ad- 
ministered  goods  of  the  testator.  In  Jackson  $*  Welling- 
ton v.  Whitehead,  3  Phill.  577,  the  executor,  contrary  to  an 
old  case  in  1  Vent.  335,  was  permitted  to  renounce,  after  ta- 
king the  oath  of  office;  be  not  having  intermeddled  with 
the  effects,  and  the  probate  not  having  passed  the  seals. — 
Sir  John  Nicholl  said  that  he  had  looked  through  a 
great  number  of  cases,  and  found  none  where  the  court  re- 
fused to  dismiss,  except  on  the  ground  that  the  party  had 
intermeddled  with  the  effects.  That,  indeed  is  assuming 
the  wholejresponsibility  of  executor,  and  the  court  ought  not 
to  embarrass  creditors  and  others  by  dividing  the  responsi- 
bility. So,  when  an  executor  renounced,  and  an  adminis- 
trator was  appointed  and  sworn,  the  executor  was  allowed 
to  retract  and  take  probate  at  any  time  before  the  grant  pass- 
ed the  seals,  or  other  letters  were  actually  issued.  McDon- 
nell v.  Prendergast,  3  Hagg.  212,  and  in  that  case  it  is  es- 
pecially said,  that  swearing  is  not  intermeddling.  But  a  still 
stronger  case  is  that  of  Meek  $•  Donald  v.  Curtis,  1  Hagg. 


i 


I 


304  IN  THE  SUPREME  COURT 

Dec.  1840 127.    Here  probate  of  a  will  was  actually  taken  by  two  ex- 
Milchelj"ecutora  and  an  executrix,  who  was  a  married  woman  living 
et  al.    apart  from  her  husband;  and  the  action  of  the  executors  be- 
Adams    'n£  embarrassed  by  the  necessity  of  the  husband's  joining  in 
some  transfers  of  stock,  and  the  feme  not  having  intermed- 
dled with  the  deceased's  effects,  and  no  suit  having  been 
commenced  by  or  against  the  executors  in  respect  to  the  es- 
tate, the  court,  on  the  application  of  the  parties,  revoked  the 
probate  before  granted,  and  decreed  a  new  probate  to  the  two 
executors  by  themselves,  with  a  power  reserved  to  the  ex- 
ecutrix. 

Thus  it  is  seen,  that  not  only  has  the  court  of  probate 
power  to  dismiss  the  executor  and  grant  administration  in 
the  case  of  an  intermeddling  in  pais  by  the  executor,  but 
it  is  also  competent  to  do  so  where  there  has  been  nothing 
but  the  formal  assumption  of  the  office  in  the  court  of  pro- 
bate, without  any  intermeddling  with  the  effects.  It  is  not 
for  us  now  to  say,  how  far  the  purposes  of  justice  or  conve- 
nience to  the  parties  made  it  discreet  or  proper  in  this  case 
to  admit  the  present  plaintiffs  to  renounce  or  might  require 
the  court  of  probate  to  revoke  what  was  then  done;  as  the 
question  before  us  concerns  the  jurisdiction  or  power  only  of 
the  court  Upon  that  point  our  opinion  is,  that,  upon  au- 
thority and  also  lrom  a  due  regard  to  the  security  of  those 
who  are  obliged  to  deal  with  the  administrator,  the  subject 
was  within  the  jurisdiction  of  the  County  Court,  and  con- 
sequently, that  the  administration  is  not  void. 

Per  Curiam.  Judgment  below  affirmed. 
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SAMUEL  FLEMING  m.  JACOB  L.  STftALEY.  Dec.  1840 

Where  the  question  was  one  of  domicile  at  the  date  of  the  writ,  and 
the  defendant  proved  that  the  plaintiff,  before  the  date  of  the  writ,  had 
gone  from  one  county  to  another,  and  wished  the  jury  to  infer  from 
this  an  abandonment  of  his  former  home,  the  testimony  of  a  witness 
who  swears  that  "this  was  not  regarded  in  his  (the  plaintiff's)  father- 
in-law's  family,  whers  the  plaintiff  resided,  and  where  the  witness,  a 
member  of  the  family,  also  resided,  as  an  abandonment  of  the 
plaintiff's  then  place  of  residence,*'  is  admissible;  fer  it  does  not  ap- 
pear that  the  witness  came  to  his  knowledge  by  the  ex  parti  hearsay  of 
any  of  the  members  of  the  family,  but  be  may  have  derived  it  from 
other  facts,  apparent  at  the  time  to  the  family. 

This  was  an  action  ot  debt,  tried  at  the  Spring  Term, 
1840,  of  Burke  Superior  Court,  before  his  honor  Judge 
Hall,  the  writ  having  been  issued  from  and  returnable  td 
the  Superior  Court  of  Burke  county,  directed  to  the  sheriff 
of  Yancy  county,  and  executed  by  him.    The  defendant  r*» 
sided  in  Yancy  county.     At  the  return  term,  the  defendant 
pleaded  that,  at  the  time  of  issuing  the  writ,  the  plaintiff  was) 
a  resident  of  Yancy,  and  not  of  Burke  county;  to  which 
there  was  a  replication.     Upon  the  trial  of  this  issue,  it  waft 
proved  that  the  plaintiff  formerly  resided  at  his  father-in- 
law's,  in  the  county  of  Burke.    At  the  trial  the  plaintiff  wai 
a  resident  of  Yancy.    A  good  deal  of  testimony  was  offered 
by  both  parties,  in  relation  to  the  period  when  the  plaintiff 
established  his  domicile  in  Yancy.    It  appeared  in  evidence 
that,  about  the  time  the  writ  issued,  the  plaintiff,  with  his 
wife  and  one  of  his  children,  went  from  his  father-iri-Iaw'av 
in  the  cqunty  of  Burke,  leaving  one  of  his  children  behind 
him,  to  Burnsville,  in  Yancy,  where  he  and  the  fam- 
ily he  took  with  him  remained  about  two  weeks,  living,  dur- 
ing that  time,  in  a  house  which  the  plaintiff  there  owned:  that 
after  the  expiration  of  that  time,  he  returned  with  his  family 
to  his  former  abode,  in  Buike,  where  he  remained  about  two 
or  three  weeks,  when  he  again  went  to  Bumsville,  where  he 
has  since  continued  to  reside. 

13 
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Dec.  3640     A  brother  of  the  plaintiff's  wife  was  examined  as  a  witness 
"    ;      by  the  plaintiff.   He  stated  that,  when  the  plaintiff,  with  his 
T     '  wife  and  child,  left  his  father-in-law's,  about  the  time  of  is- 
Straley.  suing  the  writ  as  before  stated,  he  accompanied  them.     He 
further  slated  that  the  plaintiff's  departure,  on  this  occasion, 
from  his  father-in-law's,  was  not  regarded,  in  his  father-in-law's 
family,  as  an  abandonment  of  the  plaintiff's  then  place  of  re- 
sidence, but  merely  as  a  temporary  visit  to  Burnsville.  This 
last  testimony  of  the  witness  was  objected  to  by  the  defendant's 
counsel,  but  admitted  by  the  court  The  jury  returned  a  ver- 
dict for  the  plaintiff;  a  motion  was  made  by  the  defendant  for 
a  new  trial,  because  improper  testimony  had  been  admitted; 
but  the  motion  was  overruled  by  the  Court,  and  judgment 
rendered  for  the  plaintiff.      From  this  judgment  the  defen- 
dant appealed  to  tha  Supreme  Court. 

Saunders  for  the  plaintiff. 
No  counsel  for  the  defendant 

Daniel,  Judge.  The  writ  was  in  debt,  issued  on  the 
29th  of  April,  1839,  returnable  to  Burke  Superior  Court 
Plea  in  abatement,  that,  on  the  day  of  issuing  the  writ,  nei- 
ther the  plaintiff  nor  the  defendant  teas  a  resident  of  the  coun- 
ty of  Burke.  On  the  trial  of  the  issue,  a  brother  of  the 
plaintiff's  wife  deposed,  that  when  the  plaintiff  first  went  to 
Yancy  from  Burke  (as  stated  in  the  case)  it  was  not  regarded 
in  his  father-in  law's  family  (where  the  plaintiff  then  resid- 
ed) as  anabandoment  of  the  plaintiff's  then  place  of  residence. 
We  are  asked,  whether  this  evidence  is  admissible?  The  de- 
fendant had  not  proved  any  declaration  made  by  the  plaintiff 
of  his  then  abandoning  his  domicile  in  Burke,  but  he  had 
offered  in  evidence  certain  facts,  from  which  he  wished  the 
jury  to  presume  aa  abandonment  by  the  plaintiff  of  his  domi- 
cile in  Burke  at  the  date  of  the  writ  To  repel  an  inference 
of  that  kind  from  the  facts  proved  by  the  defendant,  the  evi- 
dence objected  to  was  offered  by  the  plaintiff  to  shew  how  the 
family,  in  which  he  was  then  living,  regarded  this  movement 
of  his.  How  the  witness  derived  his  knowledge  of  the  im- 
pression of  the  family,  is  not  slated.     He  may  have  so  an- 
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derstood  it  from  the  conversation  which  passed  between  the  Dw- 184° 
plaintiff  and  the  members  of  the  family,  at  the  time  of  his 
setting  off  for  Yancy,  or  from  the  conduct  of  the  plaintiff 
and  family,  or  from  the  plaintiff's  leaving  necessary  articles 
of  property,  &c.  It  does  not  appear  that  the  witness  came 
to  this  knowledge  by  the  ex  parte  hearsay  of  any  of  the 
members  of  the  family.  We  are  of  opinion  that  what  the 
witness  deposed  to  was  a  fact  pertinent  and  proper  to  go  to  the 
jury,  to  repel  the  presumption  attempted  to  be  raised  by  the 
evidence  given  in  by  the  defendant  The  judgment  must 
be  affirmed. 

Per  Curiam.  Judgment  below  affirmed. 


DAVID  NOWLAND  w.  THOMAS  MARTIN. 

One  surety  cannot  sustain  an  action  against  his  oo-sarety  for  money  paid 
for  the  principal,  unless  he  has  actually  paid  the  money,  or  what  is 
equivalent  thereto.  Even  a  note,  given  by  an  agent  of  the  surety  in 
the  agent's  own  name,  will  not  support  the  action,  although  that  note 
received  by  the  creditor  in  satisfaction  of  his  demand. 


This  was  an  action  of  Assumpsit  for  money  paid  &c, 
tried  at  the  Fall  Term,  1840,  of  Rutherford  Superior  Court, 
before  his  honor  Judge  Bailey.  Under  the  instruction  of 
the  court  there  was  a  verdict  for  the  plaintiff,  a  new  trial 
moved  for,  and  the  motion  overruled,  a  judgment  for  the 
plaintiff  and  an  appeal  therefrom  by  the  defendant  to  the  Su- 
preme Court. 

The  transaction  out  ot  which  this  suit  grew,  and  the  facts 
in  relation  to  it  were  precisely  the  same,  as  in  the  case  of 
JSrizendine  v.  Martin,  (ante  p.  286,)  except  that  the  note 
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Dm.  1S40  given,  in  this  cam*  in  satisfaction  of  the  debt  and  accepted 
t:    ~7  by  the  creditor,  was  given  by  the  agent  of  the  plaintiff  in 
V      his  own  name,  nnd  not  by  the  defendant 

Martin. 

Hoke  and  Saunders  for  the  plaintiff. 

Bynum  for  the  defendant. 

Ruffin,  Chief  Justice.  The  facts  in  this  case  are  precise- 
ly the  same  as  those  in  the  case  of  Brizendine  v.  Martin  at 
this  term  (ante  p.  286)  except  that  the  present  plaintiff  did 
not  give  to  the  creditors  his  own  note  for  one  halt  of  their 
debt,  but  his  son  Hardin  Nowland,  as  his  agent,  settled  the 
business  for  his  father,  and  gave  his,  Hardin's,  note  to  the 
creditors. 

The  court  was  of  opinion  that,  as  the  son  acted  as  the  a- 
gent  of  his  father,  in  settling  the  debt  by  his  note,  the  father 
could  maintain  the  action  for  money  paid. 

We  do  not  perceive  any  ground  of  discrimination  between 
this  case  and  that  of  Brizendine  against  the  same  defend- 
ant. If  the  son  had  interfered  officiously,  of  coarse  the  fa- 
ther could  sustain  no  action.  But,  no  doubt,  the  son  acted 
under  the  father's  authority,  and  gave  his  note  on  behalf  of 
his  father  and  instead  of  his  father's.  Still  the  father  has 
paid  no  money,  either  to  the  original  creditor  or  to  the  son: 
After  all,  there  is  but  a  security  outstanding  for  the  debt; 
and  as  yet  the  surety  is  nothing  out  of  pocket,  but  only  lia- 
ble for  the  money. 

Per  Curiam*     Judgment  reversed,  and  centre  de  novo. 
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JONAS  JENKINS,  Jr.  w.  JESSE  C.  COCKERHAM.  Deo.  1840 


Parol  evidence  may  b§  received  to  shew  when  a  writ  issued.  The  act 
of  Assembly  directing  the  clerk  to  mark  the  day  of  iesniog  process  is 
only  directory,  and  does  not  exclude  other  evidence. 

Is  an  action  of  slander,  the  defendant  cannot,  to  support  his  plea  of  jus- 
tification, giro  evidence  of  transactions  or  conversations  between  him- 
self and  others,  to  which  the  plaintiff  was  not  privy. 

In  an  action  of  slander,  in  which  the  defendant  is  charged  with  having 
imputed  perjury  to  the  plaintiff,  the  plea  of  justification  is  not  sustain- 
ed, if  the  jury  are  satisfied  that  the  plaintiff  was  honestly  mistaken 
in  what  he  swore  to.  In  such  an  action,  the  plea  of  justification  must 
contain  all  the  averments,  which,  if  true,  constitute  the  crime  of  per- 
jury. 

The  cases  of  Boyden  e.  O'Deneel,  1  Dev.  171;  Hamilton  a.  Smith,  3 
Dev.  and  Bat.  974;  Murphy  v.  McNeil,  2  Dev.  and  Bat  244;  and 
Roberson  v,  Devane,  2  Hay,  154,  cited  and  approved. 

This  was  an  action  on  the  case  for  slander,  tried  at  the  Fall 
Term,  1840,  of  Haywood  Superior  Court,  before  his  honor 
Judge  Bailey.  The  declaration  set  forth,  in  substance,  that 
the  defendant  had  charged  the  plaintiff  with  swearing  to  a 
lie,  upon  the  trial  of  an  indictment  against  the  defendant  for 
a  misdemeanor.  The  defendant  pleaded  the  general  issue, 
statute  of  limitations  and  justification.  The  plaintiff  prov- 
ed the  speaking  of  the  words  by  the  defendant,  and  then  of- 
fered to  prove  by  parol  the  day  on  which  the  writ  issued, 
there  being  no  date  of  its  issuing  marked  upon  the  writ  The 
defendant  objected  to  this  evidence,  but  it  was  admitted  by 
the  court 

The  defendant,  to  sustain  his  plea  of  justification,  offered 
proof  of  what  the  plaintiff  swore,  upon  the  trial  of  the  in- 
dictment against  him,  the  defendant,  for  the  purpose  of  shew- 
ing that  the  plaintiff  swore  falsely  and  corruptly.  It  was  in 
proof  that  the  defendant,  Cockerman,  had  issued  his  war- 
rant as  justice  of  the  peace  against  one  George  Southerland 
and  Ann  Chambers,  charging  them  with  fornication  and  ay? 
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_dultery;  that  he  examined  witnesses  touching  their  offence, 
Jenkins  an(*  caused  them  to  enter  into  recognizances  with  sureties  for 
t       their  appearance  at  the  next  County  Court;  that  the  warrant 
Cocker-  aQ(j  ^cognizances  were  placed  in  the  hands  of  one  Benjamin 
M.  Enlow,  deputy  sheriff,  by  said  defendant,  with  directions 
to  be  delivered  to  the  county  attorney;  that  the  plaintiff  was 
one  of  the  sureties  oi  the  said  Southerland  and  Chambers; 
that  afterwards,  on  the  same  day,  the  warrant  and  recogni- 
zances were  burnt  by  the  said  Enlow,  Southerland  and 
Chambers.    A  short  time  before  they  were  burnt,  an  agree- 
ment was  made  to  burn  the  papers,  the  plaintiff  being  pre- 
sent and  not  objecting, 

The  defendant  was  indicted  for  corruption  in  his  office  as 
a  justice  of  the  peace,  in  procuring  and  directing  the  papers 
to  be  burnt,  d&c.  The  defendant  proved  that  the  plaintiff 
swore  upon  the  trial  of  this  indictment,  that  he,  the  defend- 
ant Cockerman,  examined  some  of  the  witnesses  before  him 
on  the  trial  of  Southerland  and  Chambers,  and,  before  he 
concluded  the  examination  of  all  the  witnesses,  stopped  and 
said,  there  was  no  evidence  to  bind  them  over  to  court.  The 
plaintiff  furthermore  swore  that  be  and  the  defendant,  a  few 
minutes  after  the  trial,  met  under  a  tree,  and  the  defendant 
then  stated  to  him  that  there  was  no  evidence  to  bind  the 
parties,  that  it  would  become  a  county  charge,  and  that  the 
warrant  and  recognizances  might  be  burnt.  The  defendant 
then  offered  proof  that,  when  he  stopped  the  examination  of 
the  witnesses  aforesaid,  he  said  he  had  sufficient  proof  to 
bind  the  parties,  and  he  did  bind  them.  The  defendant's 
counsel  then  proposed  to  shew  that  Cockerman  commenced 
a  prosecution  against  Enlow  and  Southerland  for  burning 
the  papers,  before  the  prosecution  was  commenced  against 
him;  and  also  proposed  to  shew  that  the  defendant  was  ap- 
plied to,  in  a  short  time  after  the  conversation  with  Jenkins* 
he  (Jenkins)  not  being  present,  by  one  Angel,  to  permit  the 
parties  to  compromise  and  stop  the  proceedings  against 
Southerland  and  Chambers,  and  that  he  refused.  This  evi- 
dence was  objected  to,  on  the  ground  that  the  prosecution  in- 
stituted by  the  defendant  was  not  against  the  plaintiff  and 
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that  the  declaration  proposed  to  be  given  in  evidence  was  not  Dm.  1840 
in  the  presence  of  the  plaintiff.    The  evidence  was  rejected  jenkinil~ 
by  the  court.     His  Honor  then  charged  the  jury  that  if  the       r 
words  contained  in  the  plaintiff's  declaration  were  spoken  by   Cockaf- 
the  defendant  of  the  plaintiff,  and  that  within  six  months  of 
the  issuing  df  the  writ,  they  should  find  a  verdict  for  the 
plaintiff,  unless  they  should  be  satisfied  that  the  defendant 
had  sustained  his  plea  of  justification;  that  if  the  plaintiff,  ill 
what  he  Swore  on  the  indictment,  was  mistaken,  but  not  wil- 
fully and  corruptly  so,  the  plea  was  not  sustained;  but  that,  if 
the  plaintiff  had  sworn  falsely  and  corruptly,  they  should  find 
for  the  defendant.    There  was  a  verdict  for  the  plaintiff.    A 
motion  for  a  new  trial  was  made  by  the  defendant's  counsel,  . 
because  of  the  rejection  of  proper  testimony,  and  especially 
upon  the  ground  of  misdirection  by  the  court.    He  contend- 
ed that  if  the  defendant  proved  that  the  plaintiff  had  sworn 
falsely,  his  plea  of  justification  was  sustained,  and  it  was  not 
necessary  for  him  to  prove  that  he  swore  corruptly  and  false- 
ly, but  that  it  was  for  the  plain  tiff  to  shew  that,  although 
mistaken,  he  was  not  corrupt.      The  motion  for  a  new  trial 
was  overruled  and  judgment  rendered  for  the  plaintiff,  from 
which  the  defendant  appealed  to  the  Supreme  Court. 

Francis  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  Judge.  Three  questions  arise  in  this  ease. — 
First,  whether  parol  evidence  could  be  received  to  shew 
when  the  writ  issued.  We  are  of  the  opinion  that  the  court 
was  correct  in  overruling  the  objection  to  this  evidence. 
The  act  of  Assemby  directs  the  clerk  to  mark  the  day  of 
issuing  process:  this  is  only  directory  under  a  penalty; 
there  is  nothing  in  the  act  confining  the  proof  of  the 
time  to  the  mark  of  the  clerk  on  the  writ.  It  was  a 
fact  to  be  proved  by  the  best  evidence  the  nature  of  the 
case  admitted,  Boyden  vs.  ODeneal^  1  Dev.  171.  Second- 
ly, to  support  the  plea  of  justification,  the  defendant  tender- 
ed evidence  to  shew  that  he  had  commenced  a  prosecution  a- 
gainst  Enlow  and  Southerland  for  burning  the  papers,  before 
the  prosecution  had  been  commenced  against  him.    And  he 
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Dee.  1840  also  proposed  to  shewn,  that  he  was  applied  to  by  one  An- 

gel  to  permit  the  parties  to  compromise  and  stop  the  pro- 

Y       ceedings,  and  that  he  refused;  and  this,  a  short  time  after  the 

cocker-  conversation  with  Jenkins,  bnt  he,  Jenkins,  not  hf ing  present. 
We  are  of  the  opinion  that  this  evidence  was  properly  re- 
jected. Hamilton  r.  Smith,  2  Dev.  &  Bat.  274,  was  an  ac- 
tion for  slander,  and  we  then  held  that  transactions  between 
the  defendant  and  others,  to  which  the  plaintiff  was  in  no  Way 
privy  were  not  admissible  in  evidence  against  the  plaintiff 
In  Murphy  v.  McNeil^  2  Dev.  &  Bat.  244,  we  held  that  one 
party  cannot  give  in  evidence  a  conversation  between  him- 
self and  a  third  person  in  the  absence  of  the  other  party. 
In  Roberson  v.  Devatte,  2  Hay.  Rep.  154,  it  was  held,  that 
after  declarations  of  a  party  shall  not  be  received  to  explain 
his  former  transactions.  These  authorities  induce  us  to  think 
that  the  decision  of  the  Judge  was  correct.  Thirdly,  the 
Judge  charged  the  jury  that,  if  the  plaintiff  was  mistaken 
in  what  he  swore  to  on  the  indictment,  the  plea  of  "justifi- 
cation? was  not  sustained.  We  hold  that  the  Judge's  in- 
struction in  this  respect  was  correct.  The  defamatory  words 
complained  of,  charged  upon  the  plaintiff  the  crime  of  per- 
jury, and  the  plea  of  "justification*  would  have  been  es- 
sentially bad,  if  it  had  not  contained  all  the  averments, 
which,  if  true,  established  the  crime  of  perjury — a  Wilful, 
corrupt  aud  false  swearing.  See  3d  Chitty  on  Plead.  1033. 
And  it  was  essential  for  the  support  of  the  plea  to  prove  all 
its  material  allegations. 

Psa  Curiam.    Judgment  of  the  Superior  Court  affirmed. 
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t 

DEN  EX  DEM.  HENRY  W.  SKINNER  AND   ELIZABETH   Dee.  1040 
HIS  WIFE  m.  FRANCIS  FLETCHER.  ' 

Where  a  commission  issued,  by  order  of  a  County  Court,  to  taka  the 
private  examination  of  a  feme  covert  aa  to  her  execution  of  a  deed,  the 
recital  in  the  commission  that  "  it  has  been  represented  to  our  said 
court  that  M.  W.  (the/ems  covert)  is  indispo$ed,  to  that  she  cannot 
travel  to  oar  said  court,"  dec.  is  as  effectual  as  if  the  same  recital  had 
been  made  in  the  order  of  the  court  directing  the  commission  to  issue. 

The  words  "  indisposed,  so  that  she  cannot  travel,"  &c.  taken  in  refer- 
ence to  the  subject  matter,  must  mean  "unable  to  travel  from  tick- 


Where  the  commissioners  certified  that  they  took  "  the  private  examina- 
tion" of  the  feme  coverU  and  that  she  acknowledged  that  "  she  execu- 
ted the  deed  without  any  compulsion  from  her  husband  or  any  other 
person,"  this  is  sufficient,  without  saying  that  she  was  examined 
"  privily  and  apart  from  her  husband." 

On  the  subject  of  the  examination  of  femes  eoturrs,  as  to  the  executionfof 
deeds,  the  phrases  "  privy  examination,"  "private  examination,"  and 
"  examination  separate  and  apart  from  her  husband,"  are  indifferently 
need  in  our  acts  of  Assembly. 

This  was  an  action  of  Ejectment,  tried  at  the  Fall  Term, 
1840,  of  Pasquotank  Superior  Court,  before  his  honor  Judge 
Battle.  The  defendant  set  up  title  under  a  deed  executed 
to  him  by  William  W.  Freshwater  and  Mary  his  wife,  in  the 
year  1824,  and  it  was  admitted  that  at  the  date  of  that  deed 
the  title  in  fee  simple  was  in  the  said  Mary.  The  only  ques- 
tion was,  whether  that  deed  had  been  no  proved  as  to  pass 
the  title  of  the  feme  covert  The  deed  was  in  the  usual  form. 
The  probate  was  as  follows:  First,  an  entry  on  (he  record* 
of  the  court  in  the  following  words: 

"  State  of  North  Carolina, )  September 

Pasquotank  County,       )         Term,  1824. 

This  deed  of  bargain  and  sale  from  William  W.  Fresh* 
water  and  wife  to  Aaron  Fletcher,  was  exhibited  and  ac- 
knowledged in  open  court  by  William  W.  Freshwater,  and 
on  motion  ordered  that  Ambrose  Knox  and  Thaddeus  Fresh- 
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Dee.  1840  water,  Esquires,  be  directed  to  take  the  private  examination 

~.         of  Mary  Freshwater,  the  wife  of  the  said  William,  as  to  her 

at  a),    voluntary  assent  thereto,  and  make  report  to  December  Term 

Fletcher   neXt'  % 

Teste,  Charles  Grice,  Clt" 

By  virtue  of  which  order  a  commission  issued  from  the 
said  court  in  the  following  words,  to  wit: 

"  State  of  North  Carolina 
To  Ambrose  Knox  and  Thaddeus  Freshwater,  Esquires, 

justices  of  the  peace  for  the  county  of  Pasquotank, 

Greeting: 

Whereas  Aaron  Fletcher  hath  produced  a  deed  of  con- 
veyance made  to  him  from  William  W.  Freshwater  and  Ma- 
ry his  wife,  of  a  certain  tract  or  parcel  of  land,  lying  and  be- 
in  the  county  of  Pasquotank,  in  the  State  aforesaid,  and 
procured  the  same  to  be  proven  in  the  court  of  the  said  coun- 
ty of  Pasquotank,  and  it  being  represented  to  our  said  court 
that  Mary  Freshwater,  the  wife  ot  the  said  William  W. 
Freshwater,  is  indisposed,  so  that  she  cannot  travel  to  our 
said  court  to  be  privily  examined  as  to  her  free  consent  in 
executing  the  said  Conveyance,  know  ye  that  we,  in  confi- 
dence of  your  prudence  and  fidelity,  have  appointed  you 
and  by  these  presents  do  give  unto  you  or  any  two  of  you  full 
power  and  authority  to  take  the  private  examination  of  the 
said  Mary  Freshwater,  wife  of  the  said  William  W.  Fresh- 
water, concerning  her  free  consent  in  executing  the  said  con- 
veyance. And  therefore  we  command  you  or  any  two  of 
you,  that  at  such  certain  day  and  place  as  you  shall  think 
fit,  you  go  to  the  said  Mary  Freshwater,  if  she  cannot  con- 
veniently come  to  you,  and,  privily  and  apart  from  her  hus- 
band, examine  her,  the  said  Mary  Freshwater,  whether  she 
executed  the  said  conveyence,  freely  and  of  her  own  accord, 
without  fear  or  compulsion  of  the  said  William  W.  Fresh- 
water, her  husband;  the  examination  being  distinctly  and 
plainly  wrote  on  the  said  deed  or  on  some  paper  annex- 
ed thereto;  and  when  you  have  so  taken  the  said  examina- 
tion, you  are  to  send  the  same  closed  up  under  the  seal  of 
you  or  any  two  of  you,  together  with  this  writ,  to  our  said 
court,  to  be  held  for  the  said  county  of  Pasquotank,  at  the 
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court  house  in  Elizabeth  City,  on  the  1st  Monday  of  Decern-  Dec  ia40 
ber  next  ensuing.    Witness,  Charles  Grice,  clerk  of  the  said  ~7 
court,  at  Elizabeth  City  the  6th  day  of  September,  1824,     et  ai. 
and  in  the  49th  year  of  our  independence.  v 

Charles  Grice,  Cl'k." 

Upon  this  writ  the  said  commissioners  returned  as  follows, 
annexing  the  commission  and  the  return  to  the  deed,  to 
wit: 

"  Agreeable  to  the  within  commission  to  us  directed,  we 
have  proceeded  to  take  the  private  examination  of  Mary 
Freshwater,  wife  of  William  W.  Freshwater,  relative  to  her 
voluntary  assent  in  the  execution  of  the  annexed  deed,  who 
saith  she  did  execute  the  same  without  any  compulsion  from 
her  husband  or  any  other  person  whatever.  Given  under 
our  hands  and  seals  the  6th  day  of  November,  1824. 

Ambrose  Knox,  [Seal.] 
Thaddeus  Freshwater,  [Sea].]" 

The  clerk  then  entered  upon  his  record  as  follows,  to  wit: 

«  State  of  North  Carolina,  )  December  Term  1824. 

Pasquotank  County.       \  ss'     December  A  erm>  1M4. 

Ambrose  Knox  and  Thaddeus  Freshwater,  Esquires,  to 
whom  the  within  commission  issued,  directing  them  to  take 
the  private  examination  of  Mary  Freshwater,  wife  of  Wil- 
liam W:  Freshwater,  report  that  she  acknowledged  to  have 
signed  the  same  of  her  own  free  will  and  accord,  and  with- 
out any  compulsion  from  her  said  husband.  Ordered  to  be 
registered. 

Teste,  Charles  Grice,  Cl'k." 

And  on  the  deed  was  endorsed  the  following  certificate 
from  the  register. 

"  Registered  in  the  Register's  office  of  Pasquotank  county, 
January  13,  1S25,  in  book  X,  pages  127,  128  &  129,  by 

John  C.  Ehringhaus,  P.  Reg, 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  his  Honor,  whether  the  defendant  had  acquired  the  title 
of  Mary  Freshwater.  His  Honor  being  of  opinion  that  the 
deed  as  proved  did  not  pass  the  title  of  the  feme,  gave  judg- 
ment for  the  plaintiff,  from  which  the  defendant  appealed  to 
the  Supreme  Court. 
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Zk*  1840     A.  Moore  for  the  plaintiff, 
g..  Kinney  for  the  defendant, 

•t  al. 
R#  Jh         Daniel,  Judge.    The  order  of  the  County  Court,  grant* 
'  ing  a  commission  to  take  the  private  examination  of  the 
feme  covert  to  the  deed  given  by  Freshwater  and  his  wife 
to  the  defendant^  does  not  contain  any  suggestion  that  she 
was  "  so  infirm  "  that  she  could  not  travel  to  court  to  be  ex- 
amined.    But  the  commission,  which  issued  upon  that  or- 
der, contains  these  words,  "  and  it  being  represented  to  our 
said  court  that  Mary  Freshwater,  wife  of  said  William  Fresh- 
water, is  indisposed,  so  that  she  cannot  travel  to  said  court 
&c."    The  commission  was  executed  by  the  commissioners 
and  duly  returned,  and  the  court  ordered  the  deed,  the  com- 
mission and  report  to  be  registered,  which  was  done  accord- 
ingly.     The  word  indisposed  has  two  meanings:  it  may 
mean  unwilling  to  travel,  or  it  may  mean  unable  to  travel 
from  sickness.    The  latter  meaning  must  be  assigned  to  the 
word,  when  we  read  it  in  connection  with  its  context.  The 
County  Court  is  limited  in  its  power  to  grant  commis- 
sions of  this  kind,  and  therefore  it  is  necessary  that  the 
proceedings  should  shew  that  the  court  acted  within  the 
sphere  of  its  limited  jurisdiction,  as  no  intendment  would  be 
made  that  it  had  so  acted.    In  Fepner  v.  Jasper,  2  Dev.  and 
Tb»««e  of  Bat.  34,  a  remark  fell  from  the  court,  which  would  seem  to 
Jmw  S*  imply  that  (h*  suggestion  should  appear  in  the  order  made 
B8*  JF*.   by  the  court:  but  it  is  afterwards  distinctly  stated  that  the 
•d  and  »p*  suggestion  must  appear  either  in  the  order  or  the  commis- 
*W€d*      siou.    That  case,  we  still  think,  was  correctly  decided,  for 
there  was  not  a  proper  feet  suggested,  either  in  the  order  or 
the  commission.    In  the  case  now  before  us,  we  are  of  the 
opinion  that  the  proceedings  of  the  County  Court  do  shew, 
that  they  acted  within  the  limits  of  the  power  given  them  by 
the  acts  of  Assembly. 

Another  objection  to  the  validity  of  the  deed  arises  upon 
the  report  or  return  of  the  commissioners.  The  report  is  not 
couched  in  definite  or  precise  language;  but  we  think,  nev* 
erthelesff,  the  meaning  of  it  cannot  be  well  misunderstood, 
and,  fairly  considered,  it  is  a  fulfilment  ot  the  demands  of 


OF  NORTH  CAROLINA.  317 

the  act  of  Assembly.  The  commissioners,  in  their  report,  Dec.  1840 
say,  that  they  proceeded  to  take  the  private  examination  of  TT. 
Mary  Freshwater,  relative  to  her  voluntary  assent  in  the  ex-  et  al. 
ecution  of  the  annexed  deed;  and  on  the  said  private  exami-  T 
nation  as  to  her  voluntary  assent,  they -received  this  answer, 
"  that  she  did  execute  the  same,  without  any  compulsion 
from  her  husband  or  any  other  person  whatever;"  which  an- 
swer could  not  be  true,  unless  she  executed  the  deed  without 
the  physical  or  moral  force  of  her  husband  or  any  other  per- 
son; and  therefore  she  executed  it  voluntarily  and  of  her  own 
free  will.  The  words  of  the  act,  passed  in  1751,  sec.  3, 
(Rev.  Stat.  c.  37,  8. 10,)  run  thus:  "  And  such  deed  acknow- 
ledged before  tbem  (commissioners)  after  they  have  examin- 
ed her  privily  and  apart  from  her  husband,  touching  her  con- 
sent," &c.  The  phrases  "  privy  examination,'1  "  private 
examination,"  and  "  examination  separate  and  apart  from  her 
husband,"  are  indifferently  used  in  our  acts  of  Assembly, 
when  speaking  of  thfe  examination  of  a  feme  covert,  touch- 
ing her  voluntary  assent  to  the  execution  of  a  deed;  as  in 
the  ancient  law  respecting  her  examination  on  acknowledg- 
ment of  ajine,  to  convey  one  and  the  same  idea,  an  examin- 
ation <(  when  delivered  from  her  husband,  and  therefore  her 
judgment  free."  Hearle  v.  Greenbanfa  2  Atk.  712.  It  is 
'  enough  that  the  commissioners  have  certified  that  the  exa- 
mination was  private. 

It  seems  to  us,  therefore,  that  the  deed  was  sufficiently 
executed  and  authenticated  to  pass  the  land.  There  must 
be  a  new  trial. 

Per  Curiam.  Judgment  reversed  and  new  trial  a- 

warded. 
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Dec.  1840     TH£  STATE  OF  NORTH  CAROLINA  to  the  nee  of  C.  W. 
■  BUCKLEY  m.  HENRY  G.  HAMPTON, 

A  creditor,  who  has  an  execution  in  the  handa  of  a  sheriff,  haa  a  right  to 
recover  from  him  such  a  proportion  of  the  value  of  the  property, 
whi«h  ought  to  have  been  sold,  as  would,  if  there  had  been  a  sale  ac- 
cording to  the  duty  of  the  sheriff,  have  been  applicable  to  his  execu- 
tion. 

It  is  not  only  the  duty  of  the  sheriff,  when  he  receives  a  fieri  facias ,  to 
seize  property,  if  he  can  find  it;  but  it  is  also  his  doty  to  sell  the  pro- 
perty seised  before  the  retorn  of  the  writ,  unless  he  have  some  law- 
ful excuse  for  not  doing  so— such  aa  the  want  of  time  or  of  bidders,  or 
the  indulgence  of  the  creditor.  For  a  failure  in  this  respect  he  is  lia- 
ble .to  an  action  on  his  official  bond,  in  which  there  most  be  a  recove- 
ry of,  at  least,  nominal  damages. 

This  was  an  action  of  Debt,  tried  at  Surry  Superior  Court 
ef  Law,  before  his  honor  Judge  Pearson,  at  the  Fall  Term, 
1840.  The  plaintiff  declared  on  the  official  bond  of  the 
defendant  as  the  sheriff  of  Surry  county,  and  assigned  as  a 
breach  that  he  had  not  sold  property  levied  on  to  satisfy  aa 
execution  at  the  instance  of  G.  W.  Buckley,  the  relator  in 
this  case,  against  one  Dubney  Walker.  The  jury  found  a 
special  verdict  upon  which  his  Honor  rendered  judgment  for 
the  defendant,  irom  which  the  plaintiff  appealed  to  the  Su- 
preme Count. 

The  facts  of  the  case  so  far  as  they  are  material,  are  set 
forth  in  the  opinion  delivered  in  this  court. 

Boyden  for  the  plaintiff. 

/.  T.  Morehead  for  the  defendant 

Ruffin,  Chief  Justice.  This  was  an  action  of  debt  on 
the  official  bond  of  the  defendant  as  sheriff  of  Surry  county; 
and  the  breach  assigned  is  for  not  duly  executing  a  writ  of 
JUri  facias,  in  favor  of  the  relator  against  one  Walker  for 
$1,192  and  costs,  by  a  sale  of  property  taken  thereon  by  the 
sheriff.  The  plea  was  "conditions  performed,"  and  issue  was 
taken  thereon.    On  the  trial  a  case  was  stated,  on  which  the 
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jury  found  a  verdict  for  the  plaintiff  for  the  whole  amount Pee*  l84° 
of  the  relator's  debt  and  costs;  but  subject  to  be  corrected  statTuT 
by  reducing  the  damages  to  five  cents,  if,  in  the  opinion  of    use  of 
the  court,  the  relator  was  entitled  to  nominal  damages  only;  *ucklef 
or  to  be  set  aside  and  a  verdict  entered  for  the  defendant,  if,  in  Hampton, 
the  opinion  of  the  court,  the  relator  had  sustained  no  injury 
and  was  not  entitled  even  da  nominal  damages. 

The  following  is  the  substance  of  the  case  reserved:  The 
relator  recovered  a  judgment  against  Walker  in  the  Superior 
Court  of  Surry  on  the  1st  Monday  of  September,  1836,  and 
thereon  issued  a  fieri  facias,  and  delivered  it  to  the  sheriff 
on  the  17th  of  November,  1836.  On  the  15th  of  December, 
the  sheriff  endorsed  thereon  a  levy  in  these  words:  "  Levied 
on  1,300  acres  of  land,  adjoining  T.  B.  Wright  and  others, 
in  seven  different  tracts;  three  negroes,  Dinah,  Rachel  and 
Martha,  a  yoke  of  steers  and  cart,  5  head  of  horses,  20  head 
of  hogs,  8  head  of  cattle,  and  all  the  defendant's  household 
and  kitchen  furniture,  subject  to  older  executions  previously 
levied."  And  at  March  Term,  1837,  returned  the  writ  with 
that  endorsement  and  nothing  more.  The  plaintiff  then 
commenced  this  action.  The  property  mentioned  in  the  re- 
turn was  not  of  greater  value  than  the  sum  of  $2,000.  At 
the  time  the  relator's  execution  was  delivered,  and  at  the 
time  of  its  teste,  the  sheriff  had  in  his  hands  writs  of  fieri 
facias  at  the  suit  of  other  creditors  of  Walker,  bearing  teste 
before  that  of  Buckley,  to  the  amount  of  about  $10,000, 
which  thft  sheriff  had  levied  on  the  same  property,  and  on 
which  he  did  not  sell,  because  the  creditors  therein  instruct- 
ed him  not  to  do  so.  On  these  writs  the  sheriff  returned  the 
levies,  and  that  "the  plaintiffs  had  indulged."  At  the  same 
time  the  sheriff  had  in- his  hands  other  writs  of  fieri  facias, 
bearing  teste  before  that-  of  Buckley,  to  the  further  amount 
of  near  $10,000,  which  he  had  also  levied  on  the  same  pro* 
petty,  and  on  which,  without  any  directions  from  the  plain- 
tiffs therein,  he  omitted  to  sell,  and  made  a  return  of  the 
levies  and  "not  satisfied."  After  the  institution  of  this  suit, 
the  sheriff,  on  writs  of  venditioni  exponas,  founded  on  his 
returns  before  mentioned,  made  a  sale  in  the  summer  of 
1837,  and  paid  the  money  into  court,  where  the  whole  of  it 
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Dm.  1840  was  applied  to  the  executions  that  were  older  than  the  re- 

8«et!H.•ehlt0r,8• 

of  fiwkier  The  counsel  for  the  plaintiff  contended  that  the  class  of 
Hampton,  creditors,  who  had  directed  the  sheriff  not  to  proceed  on  their 
executions  to  a  sale,  thereby  lost  their  priority,  and  that  the 
sheriff  should  have  sold  on  the  relator's  execution  and  sat- 
isfied it:  and,  likewise,  that  the  delay  of  the  sheriff,  and  his 
neglect  in  not  proceeding  on  the  writs  of  the  other  creditors, 
who  did  not  instruct  him  not  to  sell,  gave  those  creditors 
their  remedy  against  the  sheriff,  and  was  as  injurious  to  the 
relator,  as  if  the  sheriff  had  acted  upon  instructions,  and  not 
upon  bis  own  responsibility;  and  therefore  that  those  exeou- 
tipns  did  not  protecU  him  against  the  relator.  For  which 
reasons  it  was  insisted,  that,  as  the  property  seised  was  of 
greater  value  than  the  relator's  claim,  the  verdict  should 
stand  as  first  given  by  the  jury.  The  court,  admitting  that 
the  indulgence  given  by  the  first  class  of  creditors  did  de- 
prive them  of  their  preferable  right  of  satisfaction,  was  of 
opinion  that  the  second  class  of  creditors  did  not  lose  their 
priority  by  the  negligence  of  the  sheriff;  and,  as  the  property 
was  not  of  value  sufficient  to  satisfy  those  creditors,  that  the 
relator  would  not  have  been  entitled  to  any  part  of  the  mo- 
bey  that  would  have  been  raised  by  the  sale,  if  one  had  beeu 
made.  For  which  reasons  the  court  was  further  of  opinion, 
that  the  relator  had  sustained  no  damage  from  the  failure  of 
the  sheriff  to  sell,  and  therefore  could  not  maintain  an  action 
therefor;  and  directed  the  verdict  and  judgment  to  be  entered 
for  the  defendant,  from  which  the  relator  appealed. 

We  concur  in  the  opinion  that  the  relator  was  not  entitled 
to  retain  his  verdict  for  his  debt  and  costs.  Upon  the  princi- 
ple insisted  on  for  him,  the  sheriff  made  himself  liable  to 
the  whole  second  class  of  creditors  and  to  the  relator  for  a- 
bout  $11,000  by  not  selling  property  to  the  value  of  $2000. 
But  that  cannot  be  true.  At  the  utmost  a  creditor  is  entitled 
to  recover  from  the  sheriff  such  a  proportion  of  the  value  of 
the  property,  which  ought  to  have  been  sold,  as  would,  if 
there  had  been  a  sale  according  to  the  duty  of  the  sheriff, 
have  been  applicable  to  the  execution  of  that  creditor.  Now, 
the  other  creditors,  who  did  not  interfere  with  the  due 
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cutioD  of  their  writs,  no  more  lost  their  rights,  as  against  the  Dec.  1840 
property,  by  the  neglect  of  the  sheriff  to  sell  on  them,  than  g  " 

the  relator  lost  his  right  by  the  sheriff's  default  on  his  writ,  of  Buckley 
Each  can  recover  from  the  officer  the  damages  sustained  by  Hampton, 
himself  from  the  consequences  to  him  of  the  default.  If 
the  sheriff  had  made  no  default  here,  but  had  sold  the  pro- 
perty, the  proceeds  would  have  gone  to  those  creditors,  who 
had  been  more  diligent  than  the  relator  in  getting  execution, 
and  who,  not  more  than  himself,  had  impeded  the  action  of 
the  sheriff  thereon.  Indeed,  under  the  circumstances  here, 
the  sheriff  might  have  refused  to  consider  the  property  as 
seized  under  the  relator's  execution,  and  have  well  returned 
nulla  bona.  The  relator  has  therefore  sustained  no  sub- 
stantial loss,  and  could  not  justly  claim  more  than  nominal 
damages. 

But  clearly  we  think  he  is  entitled  to  nominal  damages. 
Wherever  one  person  binds  himself  to  another  by  contract 
to  do  a  particular  act,  or  is  charged  by  the  law  to  pertorm  an 
act  as  a  duty  to  another  person;  in  either  case  the  non-per- 
formance is,  legally  speaking,  necessarily  an  injury  to  the 
person,  to  whom  the  duty  ought  to  have  been  performed;  and 
for  every  iujury  the  law  intends  some  recompense,  though 
for  some  it  may  deem  a  nominal  recompense  adequate.  In 
this  case  the  sheriff  might  justifiably  have  returned  nulla 
bona.  He  did  not  think  proper  to  do  so  and  take  the  risk  of 
an  action  for  a  false  return;  but  he  chose  to  levy  the  rela- 
tor's execution  on  the  property,  and  thereby  to  admit  that, 
after  satisfying  preferable  executions,  there  might  be  some- 
thing left  to  be  applied  to  the  relator's  satisfaction.  Now,  it 
is  not  only  the  duty  of  a  sheriff,  when  he  receives  &  fieri  fa- 
cias, to  seize  property  if  he  can  find  it,  but  it  is  also  his4  du- 
ty to  sell  the  property  seized  before  the  return  of  the  writ,  un- 
less he  have  some  lawful  excuse  for  not  doing  so,  such  as 
the  want  of  time  or  of  bidders,  or  the  indulgence  of  the  cre- 
ditor. Here  there  was  no  sale,  nor  any  excuse  for  not  sell- 
ing; and  therefore  an  action  arose  to  the  relator,  upon  the 
return  of  the  writ,  which  was  not  defeated  by  the  subse- 
quent events.  It  is  no  answer  to  his  claim  for  damages,  that 
he  would  have  received  none  of  the  proceeds  of  a  sale,  if  ft 
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Dee.  1840  had  been  made;  for  it  is  for  the  benefit  of  the  creditor  to 
"•  know  even  that  in  apt  time.     It  may  save  him,  if  nothing 

'  else,  the  useless  expense  oi  another  execution  on  his  judg- 
ment. At  all  events,  he  has  a  right  to  know  all  that  can  be 
done  on  his  execution  and  what  is  the  state  of  his  debt,  in  or 
der  that  he  may  adopt  such  other  means  for  its  recovery,  as 
the  knowledge  of  what  has  been  done  may  suggest.  In 
McRae  v.  Evans,  1  Dev.  &  Bat.  243,  it  was  held  that  not 
returning  an  execution,  simpliciter,  gave  the  plaintiff  an  ac- 
tion, though  it  entitled  him  to  but  nominal  damages.  That 
was  on  the  same  principle,  which  governs  the  present  case. 
A  sheriff  is  hound  to  sell  goods  seized,  or  to  attempt  to  sell 
them;  and  for  a  failure  to  do  either,  he  is  certainly  liable  to 
the  plaintiff's  action,  in  which  there  must  be  a  recovery  of 
nopiinal  damages  at  the  least. 

Our  opinion,  therefore,  is,  that  the  judgment  must  be  re- 
versed, and  the  verdict  for  the  plaintiff  re-instated,  but  the 
damages  reduced  to  five  cents;  for  which  and  the  costs  there 
must  be  judgment  against  the  defendant. 

Per  Curiam.  Judgment  accordingly. 


CONSTANTINE  W.  BUCKLEY  tt.  HENRY  G.  HAMPTON. 

A  return  by  a  sheriff  on  *  fieri  facia*  that "  he  has  levied  on  goods,  sub- 
ject to  older  executions,"  without  saying  whether  he  had  sold  the  pro* 
perty  seised  or  still  had  it  in  his  hands,  or,  if  the  latter,  why  he  had 
not  sold — whether  for  want  of  bidders,  or  of  time,  or  other  sufficient 
excuse—  is  not  a  "  due  return,*'  because  it  does  not  answer  the  writ. 

The  sheriff  who  makes  such  a  return  is,  therefore,  liable  to  the  fine  of 
9100  imposed  by  the  act  of  1777  (Rev.  St  c.  109,  s.  18)  for  not  mak- 
ing due  return  of  process  placed  in  his  hands* 

This  was  a  Scire  Facias  against  the  defendant  as  sheriff 
of  Surry  county,  for  not  making  due  return  of  a  fieri  fa- 
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cias,  directed  to  him  and  placed  in  his  hands,  at  the  instance  Doc.  1840 
of  the  plaintiff  against  one  Dabney  Walker.      The  sheriff  BuckIej 
returned  on  this  execution,  "  levied"  (on  certain  property,       v 
mentioning  it)  "  subject  to  older  executions."     It  appeared  H^P*0* 
on  the  trial  that  the  property  levied  on  was  worth  about  20U0 
dollars,  and  that  the  defendant,  as  sheriff,  had  in  his  hands 
executions,  entitled  to  preference  over  the  plaintiff's  to  the 
.  amount  of  $10,000,  under  some  of  which  the  property  was 
afterwards  sold,  and  the  proceeds  applied  to  the  prior  or  pre- 
ferred executions.       The  cause  was  tried  before  his  honor 
Judge  Pearson,  who  was  of  opinion,  from  these  facts,  thfet 
the  sheriff  was  not  subject  to  an  amercement  for  not  selling 
at  the  instance  of  the  plaintiff,  because  there  were  other  ex- 
ecutions having  a  priority  of  lien,  to  an  amount  much  more 
than  all  the  property  of  Walker  could  have  been  sold  for,  and 
if  there  had  been  a  sale,  plaintiff  would  have  been  entitled  to 
receive  nothing,  and  so  was  not  damnified,  and  the  defend- 
ant might  have  returned  "nulla  bona?  and  the  Judge 
quashed  the  scire  facias,  from  which  judgment  the  plaintiff 
appealed. 

Boydenlox  plaintiff. 

J.  T.  Morehead  for  defendant. 

Ruff  in,  Chief  Justice.  This  is  a  Scire  Facias  against 
the  sheriff  of  Surry  county,  to  obtain  execution  of  a  fine  of 
$100,  in  which  he  had  been  amerced  nisi  for  not  making 
due  return  of  a  writ  of  fiieri  facias  at  the  instance  of  Buck- 
ley against  one  Walker,  returnable  to  March  Term,  1837 
of  the  Superior  Court 

The  execution  in  question  is  the  same  that  is  mentioned  in 
the  action,  determined  at  the  present  term,  which  was  brought 
on  the  official  bond  of  the  defendant  by  Buckley,  as  relator. 
(See  ante.  p.  318.) 

Upon  the  return  of  the  execution  of  Buckley,  and  upon 
the  other  facts,  as  stated  in  the  case  reserved  in  the  other 
cause,  which  the  parties  to  the  present  proceeding  admit  to 
be  true,  the  court  was  of  opinion,  that  the  sheriff  was  not 
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he  amercement,  because  tl 
amount  much  larger  than 
alker,  which  were  entitled 
'hich  reason  the  sheriff  ra 
la  bona.  The  court,  then 
i  Buckley  appealed, 
ision  was,  in  our  opinion, 
His  Honor,  we  think,  r 
It  was  not  what  return  t 
1  have  authorised  the  si 
is  done  to  the  plaintiff  by 
eturn  as  made.  But  the  qu 
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leriff  "  made  duo  return"  < 
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would  have  received  it  without  regard  to  its  being 
>e;  and,  if  false,  leave  it  to  the  parly  injured  to  seek 
i  by  an  action.  But  the  sheriff  did  not  return  nul- 
)n  the  contrary,  he  returned;  goods  subject  to  old- 
ens, without  saying,  whether  be  had  sold  the  pro- 
d,  or  still  had  it  in  his  hands;  or,  if  the  latter,  why 
t  sold — whether  lor  want  of  bidders,  or  of  time,  or 
cient  excuse.  Such  a  return  is  not  a  "  due  return," 
does  not  answer  the  writ.  The  law  requires  the 
sell  the  property,  if  he  can;  and,  if  he  cannot,  then, 
is  reasons,  it  requires  him  to  return,  what  property 
zed,  what  part  he  has  disposed  of,  what  part  re- 
ais  hands,  and  the  reason  why  he  did  not  sell  that 
not,  the  sheriff  might  keep  the  property  in  his 
sver.  The  omission  of  those  material  parts  of  a 
"  due"  return  is  tantamount  to  the  neglect  to  make 
t  all. 

dgment  must,  therefore,  be  reversed  and  judgment 
ding  execution  for  the  fine  and  costs. 

JRIAM.  Judgment  accordingly. 
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STATE  on  relation  of  SAMUEL  SHERRILL  t».  JAMES  NA-  Deo.  1840 

TIONS  &  al.  

In  an  inquisition  and  proceedings  had  before  justices  under  our  statute  of 
Forcible  Entry  and  Detainer,  (Roy.  8t.  e.  49,)  if  the  verdict  of  the  ju- 
ry sets  forth  that "  the  relator  was  possessed  as  tenant  for  years  of  A. 
B."  that  is  sufficient  without  specifying  what  that  term  is. 

An  objection  to  an  inquisition  for  forcible  entry  and  detainer,  that  the  re- 
lator has  elected  to  proceed  by  indictment,  is  of  no  avail,  as  our  stat- 
ute does  not  give  the  justice  any  power  to  fine. 

When  the  proceedings  on  an  inquisition  of  Forcible  Entry  and  Detainer 
before  Justices  of  the  Peace  are  brought  op  by  certiorari  to  the  Supe- 
rior Court,  that  court  has  no  right  to  order  a  traverse  to  ha  tried  before 
them,  as  the  traverse  either  has  been  tried,  or  might  have  been  tried 
before  the  jury  required  to  be  summoned  by  the  justices  below,  and 
no  appeal  is  allowed  by  statute,  the  remedy  being  a  summary  one. 

If  the  jostices  were  guilty  of  misconduct  in  the  trial  below,  either  by 
receiving  improper  testimony  or  rejecting  proper  testimony  or  other- 
wise, the  Superior  Court  can  correct  this  misconduct;  but  the  affida- 
vits to  obtain  a  certiorari  most  state  explicitly  the  facts  upon  which 
the  interference  of  the  Superior  Qpqrjis  called  for. 

Upon  a  proper  affidavit  a  mandamtu  as  well  as  a  certiorari  will  be  grant- 
ed to  compel  the  justices  to  return  all  the  proceedings,  as  they  actually 
occurred. 

This  case  wa3  commenced  in  the  jSijperior  Court  of  La^v 
for  the  coqnty  of  Haywood  by  a  writ  of  Rccordari  and  Cer- 
tiorari, issued  at  the  Fail  Term,  1838,  of  that  court,  on  the 
petition  and  affidavit  of  the  defendants,  and  directed  to  cer- 
tain justices  of  the  peace  of  thqt  county,  who  had  had  an  in- 
quisition  of  forcible  entry  and  detainer  at  the  instance  of  the 
plaintiff  against  the  defendants.  The  justices  made  the  fpl- 
lowing  return,  which  was  filed  of  record  to  wit:  (a) 

"State  of  North  Carolina,  1 

Haywood  county.      J  M# 

A  record  ol  the  proceedings  had  before  Joseph  Keener 

(a)  Notb.  At  no  ease  of  Forcible  Entry  under  our  Revised  Statute  hat  be- 
fore been  brooght  before  the  Supreme  Court,  tbe  Reporter  hopes  be  shall  be 
pardoned  for  giving  this  record  more  in  detail,  than  he  has  been  in  the  habit  of 
doing.  Of  coarse  no  opinion  is  expressed  as  to  the  correctness  of  the  prece- 
dent, except  so  far  as  tbe  Supreme  Court  has  confirmed  it. 


et  al. 
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Dec.  1840  and  J.  L.   Dillard,  Esquires,  justices  assigned  to  keep  the 
Bute  oiTpZ  P68106  ^or  8a^  coanty  at  Holland's  old  fields,  on  Oconoluftee 

ution  or  river  in  said  county,  under  the  act  of  Assembly  of  1837, 

*?*  Rev.  St.  c.  49,  s.  7. 

Nitioiw       0n  the  third  day  of  March,  1838,  the  sheriff,  A-  G.  How- 
ell, returned  before  us  the  following  precept: 

State  of  North  Carolina,      1 
Haywood  county.        J   *Sm 

Joseph  Keener  and  J.  L.  Dillard,  Justices  of  the  Peace  for 
said  county,  to  the  Sheriff  of  said  county,  greeting1: 
We  command  you,  that  you  cause  to  come  before  us  at 
Holland's  old  fields  on  the  Oconoluftee  river,  in  the  county 
aforesaid,  on  the  third  day  of  this  instant,  twenty-four  suffi- 
cient and  indifferent  men,  of  the  neighborhood  of  Oconoluf- 
tee aforesaid,  in  the  county  aforesaid,  being  freeholders,  to 
inquire  upon  their  oath  of  a  certain  entry  and  detainer  made 
with  strong  hand,  as  it  is  said,  into  the  messuage  and  posses- 
sion of  one  Samuel  Sherrill,  tenant  for  years  of  the  heirs  of 
James  Holland,  at  Oconoluftee  aforesaid,  in  the  county  a- 
foresaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided;  and  you  are  to  return  upon  every  of  the  ju- 
rors by  you  in  this  behalf  to  be  empannelled,  twenty  shil- 
lings of  issues  at  the  aforesaid  day,  and  have  you  then  and 
there  this  precept;  and  this  you  shall  in  no  wise  omit,  upon 
the  peril  which  shall  thereof  ensue.  Witness  the  smd  Jo- 
seph Keener  and  John  L.  Dillard,  Esquires,  in  the  county 
aforesaid,  on  the  first  day  of  March,  1838. 

(Signed)  JOSEPH  KEENER,     [Seal.] 

J.  L.  DILLARD,  [Seal.] 

Upon  the  back  of  which  the  sheriff  made  the  following  en- 
dorsement and  return,  to  wit: 

"  According  to  the  within  warrant,  I  have  summoned  the 
following  within  named  persons  as  Jurors  of  Inquiry,"  (here 
follow  the  names  of  thirteen  persons)  "  and  do  hereby  en- 
dorse to  each  juror  twenty  shillings,  which  makes  twenty- 
four  dollars.    I  set  my  hand  and  seal. 

A.  G.  HOWELL,  Sh'ff  » 

Before  the  jury  were  called  over,  the  defendants,  being1 
present,  were  informed  by  the  sheriff  that  they  could  makr 
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« 

any  objection  to  the  jury,  as  they  were  called,  and  before  &•«•  1840 
they  were  sworn,  upon  which  they  challenged  John  B.  9b^9Bt^ 
Love,  and  another  was  sworn  in  his  place.    John  P.  Adams  ,*^on.®f 
and  Nelson  G.  Howell  were  then  examined  as  witnesses  in        r 
behalf  of  the  complainant,  the  first  of  whom  proved  an  en-  Natiow 
try  by  defendants  with  force,  and  the  second  some  threats  by 
defendants  to  detain  by  force.    Whereupon  the  defendants 
called  one  Sherrill,  son  of  complainant,  as  a  witness  tor 
them,  and  no  objection  being  made  by  complainant,  he  was 
permitted  to  be  examined.    He  proved  his  father's  possession 
under  a  lease  of  Thomas  Love,  agent  of  Holland's  heirs,  the 
entry  of  defendants  on  said  possession,  and  that  said  lease 
had  not  expired  at  the  time  of  said  unlawful  entry  by  de- 
fendants.   Whereupon  the  jury  retired  and  returned  a  ver- 
dict o(  forcible  entry  and  detainer  against  the  defendants, 
which  was  afterwards  drawn  up  in  the  following  form  and 
signed  by  the  jurors,  (to  wit:) 

State  of  North  Carolina,    ) 
Haywood  county.      ) 

An  inquisition  for  the  State,  taken  at  <fcc,  the  3d  day  of 
March,  1838,  by  the  oaths  of  (here  the  jurors  were  named) 
good  and  lawful  men  of  the  said  county,  before  Joseph 
Keener  and  John  L.  Dillard,  two  of  the  justices  &c,  who 
say  upon  their  oaths  aforesaid,  that  Snmuel  Sherrill,  of  the 
county  aforesaid,  planter,  long  since  lawfully  and  peacea- 
bly was  possessed  as  tenant  for  years  of  the  heirs  of  James 
Holland,  dee'd,  of  and  in  one  messuage,  &c,  (describing  it,) 
and  his  said  possession  so  continued  nntil  the  defendants 
(naming  them)  and  other  malefactors  unknown,  on  the  28th 
day  of  February,  1837,  with  strong  hand  and  armed  power 
into  the  messuage  aforesaid,  &c.  unlawfully  did  enter  and 
him  the  said  Samuel  Sherrill  therefrom,  with  strong  hand, 
expelled;  and  the  said  Samuel,  so  dispossessed  and  expelled 
from  the  said  messuage,  <fcc,  from  the  said  28th  day  of  Feb- 
ruary, 1837,  until  the  taking  of  this  inquisition  with  like 
strong  hand  and  armed  power,  did  keep  out,  and  do  yet 
keep  out,  to  the  great  disturbance  of  the  peace  of  the  State, 
and  against  the  form  of  the  statute  in  that  case  made  and 
provided.    In  testimony  whereof  as  well  the  said  justices  as 
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Dte.  1840  the  inquest  above  named  Co  this  inquisition,  interchangeably 

state  on  rZ  ■•*  *c^r  bands  aDC*  s*^8  ^e  ^ay  an(^  Year  ^rst  ab°ve  written, 
uiionof      (Signed  and  sealed  by  the  Jurors  and  the  Justices.) 

T  State  of  North  Carolina,    ) 

Nation*  Haywood  County,         ) 

•l  ■*■•  It  is  adjudged  by  us  in  this  case,  according  to  the  forego- 
ing inquisition,  that  the  defendants  (naming  them)  being  guil- 
ty of  forcible  entry  and  detainer  and  the  costs  of  said  inqui- 
sition, amounting  to  twenty-four  dollars,  therefore  judgment 
is  rendered  against  the  said  defendants  (naming  theuij  for 
the  said  amount  Witness  our  hands  and  seals,  this  3d  day 
of  March,  183a" 

(Signed  and  sealed  by  the  Justices.) 

Upon  which  the  following  writ  of  restitution,  (signed  and 
sealed  by  the  said  justices)  issued  to  the  sheriff: 

[Here  follows  the  writ,  and  the  return  of  the  sheriff,  that 
he  had  dispossessed  the  defendants  and  put  the  plaintiff  in 
possession  of  the  premises.  Then  a  certificate  of  the  jus- 
tices that  they  had  returned  a  triie  and  perfect  record  of  their 
proceedings,  ike] 

The  cause  came  on  for  hearing  at  Fall  Term,  1840,  before 
his  honor  Judge  Bailey,  when  the  defendan  ts  moved  to  quash 
the  proceedings,  whieh  mbtion  was  overruled  by  the  court 
His  Honor  then,  upon  motion  of  the  defendants,  permitted 
an  issue  to  be  made  up  and!  trted  by  a  jury  as  to  the  forcible 
entry  and  detainer,  upon  whi6h  trial  the  plaintiff,  in  sub- 
mission to  the  opinion  of  the  court,  suffered  a  nonsuit.  From 
the  judgment  of  the  court  the  plaintiff  appealed  to  the  Su- 
preme Court. 

Francis  for  the  plaintiff. 
Bynum  for  the  defendant. 

Daniel,  Judge.  This  is  a  writ  of  Recordari,  removing 
into  the  Superior  Court  an  inquisition  and  proceedings,  had 
before  justices  under  the  statute  of  Forcible  entry  and  De- 
tainer. 

In  the  Superior  Court  the  defendants  moved  to  quash,  first, 
on  the  ground  that  the  term  of  the  relator  was  not  set  out  in 
the  verdict  of  the  jury  of  inquisition.      The  verdict  states 
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that  the  relator  "  was  possessed  as  tenant  for  years  of  the  &"•  1840 
beirs  of  James  Holland."  This,  we  think,  is  sufficient.  The  g 
6th  section  of  our  act  of  Assembly  (Rev.  St.  c.  49)  is  copied  relation  of 
irom  the  stat.  21  Jac.  1  c.  15.      Under  that  statute,  the  ver-  Sherrill 
diet  must  shew  that  the  party  injured  was  possessed  of  such  Nations 
an  estate  as  will  bring  him  within  its  provisions;  and  upon    el  ■!•  . 
this  ground,  it  has  been  resolved  that  such  a  verdict,  setting 
forth  in  general  that  the  party  was  possessed,  or  that  he  was 
possessed  for  a  certain  term,  without  adding,  that  it  was  for 
years,  is  not  good.    1  Hawk.  PI.  G.  505,  sec.  38.    But  if  the 
verdict  finds  that  the  person  entered  upon  was  possessed  for 
a  certain  term  of  years,  it  is  good  and  sufficient.     The  ver- 
dict in  this  case  has  found  that  the  relator  was  possessed  of 
such  an  estate,  as  brings  him  within  the  6th  section  of  our 
act  of  Assembly. 

The  second  ground,  taken  by  the  defendants  to  quash,  was 
that  the  relator  had  elected  to  proceed  by  indictment.  There 
is  nothing  in  the  case  sent  here  to  shew,  that  an  indictment 
had  ever  been  preferred;  much  less  a  conviction  or  acquittal 
on  it  The  act  of  Assembly  does  not  give  to  the  justice  a- 
ny  power  to  fine.  The  court  was  correct  in  overruling  both 
positions  taken.  The  defendants  then  tendered  a  traverse; 
the  court  received  it,  and  caused  a  jury  to  be  impannelled, 
when,  as  the  case  states,  a  judgment  of  nonsuit  was  entered. 
We  are  of  the  opinion  that  the  court  erred  in  permitting  a 
traverse  in  this  case.  In  England,  under  their  statutes,  an 
inquisition  taken  before  justices  is  frequently  ex  parte  and 
in  the  nature  of  a  bill  of  indictment.  If  the  jury  find  the 
original  entry  to  be  illegal  and  a  forcible  detainer,  the  jus- 
tice cannot  award  restitution,  without  giving  the  defendant 
an  opportunity  of  traversing  the  inquisition;  he  should  call 
him  to  answer,  for  no  one  ought  to  suffer  without  an  oppor- 
tunity to  defend  himself.  1  Hawk.  P.  C.  541,  sec.  60.  If  the 
defendants  have  notice,  they  may  tender  a  traverse  to  the 
inquisition,  (it  must  be  in  writing,  it  is  said;)  and  then  the 
justices  or  justice  should  award  a  venire  facia*,  whereon  a 
traverse  jury  must  be  returned  to  try  the  force  aftd  other  ma- 
terial allegations.  1  Hawk.  P.  C.  541,  2  Chitty's  Gen.  Prac. 
240,  341.  And  no  restitution  shall  be  awarded  until  the  tra« 

16 
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Dec.  1840  verse  jury  find  the  force,  unless  the  defendant  should  decline 

traversing.    3  Salfc.  169.  2  Chit.  Gen.  Prac.  241.    If  the  de. 

re]a^on°  ^f  fendants  decline  to  traverse,  it  is  then  like  a  submission  to 
Sherrill    an  indictment,  and  the  judgment  may  be  rendered.        la 

mm 

Nations  ^e  case  tefore  as  the  defendants  had  actually  all  the  benefit 
et  al.  of  a  traverse  before  the  jury  that  took  the  inquisition .  They 
were  present  and  examined  witnesses;  they  declined  to  ten* 
der  any  formal  traverse  to  the  inquisition,  which  was  found, 
and  therefore  the  award  of  restitution  by  the  justices  was  a- 
greeable  to  law.  The  defendants,  when  they  obtained  this 
recordari,  did  not  make  any  affidavit  of  misconduct  or  ir- 
regularity in* the  justices,  in  receiving  improper  testimony  or 
refusing  proper  testimony,  or  otherwise.  If  there  had  been 
misconduct  in*  the  justices,  it  certainly  could  have  been  cor- 
rected in  the  Superior  Court.  2  Chitt.  Gen.  Pr.  241.  Rex  v. 

"*  Jones,  1  Stra.  474.  Bac.  ab.  Forcible  Entry,  G.     The  mode 

of  correcting  it  is,  on  a  motion  for  a  certiorari,  to  state  ex- 
plicitly all  the  objections  to  the  proceedings;  and  if  it  be  ap- 
prehended that  the  justices  will  not  faithfully  return  all  the 
proceedings  as  they  occurred,  but  will  attempt  to  state  them 
in  an  improved  manner,  then,  upon  a  special  affidavit  of  the 
facts,  a  mandamus  as  well  as  a  certiorari  mny  be  obtained  to 
compel  them  to  return  every  stage  of  document  and  proceed- 
ing according  to  the  facts.    And  if  the  count  should  be  of  o- 
pinion  against  the  sufficiency  of  the  proceedings  before  the 
justices,  they  will  then  quash  the  conviction,  and  must,  as 
of  course,  issue  a  writ  of  re-restitution.  2.  Chitt.  Gen.  Pr.  241. 
The  power  given  to  justices  to  make  inquisition  of  forcible 
entry  and  detainer  is  summary;  and  it  was  intended  that 
justice  should  be  done  in  an  expeditious  manner.     There  is 
no  appeal  given  by  the  statute.     If  the  defendants  have  no- 
tice and  the  traverse  jury  find  the  force,  and  the  proceedings 
are*  regular,  or  if  the  defendants  decline  to  traverse,  they 
must  restore  the  possession,  if  the  relator  be  tenant  for  years, 
or  has  a  greater  estate  in  the  land.     If  the  defendants  have 
any  title,  they  must  bring  their  action  of  ejectment,  and  ob- 
tain possession  in  a  peaceable  manner. 

This  case,  as  it  stood  before  the  Superior  Court,  was  only 
in  the  nature  of  a  writ  of  error.    The  duty  of  the  court,  on 
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v  a  motion  to  quash,  was  only  to  examine  the  case  recorded  Dee*  1840 

fe-  and  sent  up  there,  and  see  whether  the  taking  of  the  inquisi-  "T~ 

*  tion  and  the  awarding  of  restitution  by  the  justices  were  a-  relation  of 
h  greeable  to  law.  StndXk 
A                 We  are  of  the  opinion  that  the  order  made,  permitting  the  Nations 

*f  defendants  to  traverse  the  inquisition  in  the  Superior  Court,    at  aL 

*  and  the  proceedings  on  that  traverse,  must  be  reversed,  and 
i  that  judgment  be  rendered,  affirming  the  proceedings  before 

*  the  justices. 


Per  Curiam.  Judgment  accordingly. 


\ 
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Dee.  1840  MILTON  HOBBS  &  WIFE  &  al.  *.  R.  N.  &  B.  CRAIG E  fc  al. 

An  executor  or  administrator  may  be  called  to  account  by  petition  or  bill 
in  Equity  by  the  legatees  or  next  of  kin,  before  the  expiration  of  two 
years  from  the  time  of  probate  or  of  administration  granted.  The  act 
of  Assembly  compels  them  to  settle  within  that  time,  but  does  not  au- 
thorise them  to  defer  the  settlement  without  necessity.  The  court,  to 
whom  the  bill  or  petition  is  presented,  can  prevent  any  premature  de- 
cision, which  may  do  injustice  to  the  executor  or  administrator. 
On  an  account  upon  a  petition  or  bill  against  the  administrator  or  execu- 
*  tor,  he  should  not  be  oharged  with  monies  which  he  had  not  collected 

or  which  he  had  not  by  reasonable  diligence  been  able  to  collect 

As  to  matters,  where  it  was  doubtful  whether  he  could  collect  or  not, 
these  should  be  left  to  a  future  account,  the  plaintiffs,  in  the  mean 
time,  taking  a  decree  in  part  for  what  was  certainly  due. 

Where  the  answer  of  executors  or  administrators  to  a  petition  or  bill 
to  account,  sets  forth  a  joint  receipt  and  joint  administration  of  the 
assets,  the  commissioner  is  not  required  to  report  what  each  received 
respectively. 

It  is  not  a  good  exception  to  a  commissioner's  report  that  the  proper  par- 
ties have  not  been  made  to  a  petition  or  bill:  that  is  an  objection  against 
the  petition  or  bill  itself. 

Where  the  surplus  of  an  estate  is  left  by  will  to  be  equally  divided  "be- 
tween the  heirs  of  A.  B.  aud  the  heirs  of  C.  D.,"  the  children  or 
heirs  of  A.  B.  and  C.  D.  take  per  capita  and  aot  per  stir  pee* 

Where  one  of  several  joint  legatees  is  not  a  party  complainant  in  a  snit 
for  the  legacy,  nor  any  process  served  on  him,  nor  any  good  reason  as- 
signed for  this  omission,  the  other  legatees  cannot  sustain  their  bill  or 
petition. 

But  the  Supreme  Court,  instead  of  dismissing  the  bill  or  petition,  will 
remand  it  to  the  court  below,  and  direct  the  plaintiffs  to  pay  the  costs 
in  the  Supreme  Court. 

This  was  a  petition  filed  in  the  Superior  Court  of  Davie 
county,  calling  upon  two  of  the  defendants,  executors  of  An- 
derson E.  Foster,  to  account  for  his  estate  and  pay  the  peti- 
tioners their  sharp  of  the  surplus  as  devised  to  them  and  oth- 
ers, and  making  others  defendants,  who  were  alleged  to  be 
also  legatees  of  this  surplus. 
The  facts  and  pleadings  in  the  case  are  fully  set  forth  in  the  o- 
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pinion  of  the  court.  Theexceptions  by  the  defendants  to  the  re-  Dec.  1840 
port  of  the  commissioner!  made  in  the  case  upon  the  ac-   Hobbg 
counts  of  the  executors  and  referred  to  in  the  opinion  of  the       v 
court,  are  these:  Clti«P- 

1st  That  from  the  involved  situation  of  the  estate,  the  de- 
fendants had  not  time  to  settle  the  estate. 

2d.  That  owing  to  the  absence  of  one  of  the  executors, 
fully  acquainted  with  the  estate,  and  who  was  expected  back 
in  time  to  attend  to  the  taking  of  the  accounts,  great  injustice 
may  be  done  to  the  executors. 

3d.  That  from  the  fact  that  the  account  was  only  filed  on 
Thursday  of  this  term,  from  the  complicated  nature  of  the 
account,  not  sufficient  time  was  given  to  the  defendants  to 
give  it  a  careful  examination. 

4th.  That  the  report  does  not  set  forth  how  much  of  the 
assets  came  into  each  of  the  executor's  hands. 

5th.  That  all  the  parties,  concerned  in  the  matter,  are  not 
properly  before  the  court,  or  the  cause  placed  in  such  a  situ* 
ation  as  to  them  that  it  can  be  finally  determined. 

6th.  That  the  defendants  are  improperly  charged  in  the 
account  with  a  claim  against  Elizabeth  Nesbitt  for  the  sum 
21000  or  $1200,  for  which  a  suit  is  now  pending  against 
Mrs.  Nesbitt,  in  which  she  seeks  to  get  rid  of  the  claim  or . 
reduce  it  by  sets  off. 

7th.  That  the  commissioner  has  divided  the  balance  equal- 
ly between  the  children  of  David  Craige  and  Samuel  Fos* 
ter  per  capita,  when,  agreeable  to  a  fair  construction  of  A» 
E.  Foster's  will,  the  balance  should  be  divided  per  stirpes; 
in  other  words,  that  one  half  of  the  balance  should  be  divid- 
ed among  the  children  of  David  Craige,  four  in  number,  and 
the  other  half  among  the  children  of  Samuel  Foster,  five  io 

number. 

8th.  That  the  commissioner  has  charged  them  with  certain 
claims,  one  against  Robert  Huie,  amounting  to  $400,  and 
with  a  claim  on  John  Jones  for  $650}  against  which  the  de« 
Jendants  have  sets  off  to  discharge  the  claims  or  to  reduce 
them;  that,  owing  to  the  absence  of  Robert  Huie  in  another 
State,  who  is  likewise  connected  with  Jones'  debt,  at  the  tak* 
log  of  the  account  by  the  commissioner,  the  defendants  were 
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Doc.  1840  unable  to  adjust  the  matter  and  obtain  the  proper  vouchers. 
~     9th.  That  the  commissioner  has  charged  them  for  a  claim 
T       against  Robert  Foster,  the  proceeds  of  a  sale  of  a  tract  of 
Craig*,   land,  which  amount  depends  on  a  suit  instituted  by  Robert 
Foster  against  the  defendants  to  rescind  the  contract,  and  re- 
cover back  the  purchase  money. 

10th.  That  the  commissioner  has  not  given  them  credit 
for  bad  or  desperate  debts  or  amount  of  counter  claims  against 
acccounts. 

I  lth.  That  the  defendants  have  not  received  credit  for  the 
sum  of  $15  paid  Joseph  Todd,  cryer  at  the  sale,  and  $5  paid 
Henry  Giles  for  counsel  concerning  die  estate,  the  vouchers 
having  been  mislaid. 

12th.  That  the  report  does  not  shew  the  claim  which  the 
defendants  have  against  the  plaintiffs  or  one  of  them,  having 
been  a  large  purchaser  at  the  sale. 

13th.  That  by  the  will  of  A.  E.  Foster,  the  defendants  are 
to  do  certain  work  about  the  family  burying  ground,  and  to 
pay  the  expense  out  of  the  estate,  and  which  work  they  have 
not  been  able  to  accomplish. 

14th.  That  by  the  said  will  Jane  McCarter,  a  legatee  in 
the  will,  is  to  receive  a  year's  provision  as  well  as  provision 
for  four  hands  for  a  year.  The  executor  Burton  Craige,  be- 
ing her  guardian,  these  provisions  were  furnished  by  him, 
and  the  defendants  are  ehtitled  to  credit  therefor.  Owing  to 
the  absence  of  Burton  Craige,  the  other  defendant  was  una- 
ble to  lay  the  proper  proof  before  the  commissioner  in  order 
to  obtain  the  proper  credit 

15th.  That  the  commissions  allowed  by  the  commission- 
er are  not  adequate  to  the  services  rendered. 

16th.  That  proper  allowance  has  not  been  made  for  costs 
in  defending  suits. 

The  cause  coming  on  to  be  beard  before  his  honor  Judge 
Settle,  at  the  Spring  Term,  1840,  of  Davie  Superior  Court 
of  Law  upon  the  petition,  answers,  report  of  the  commission- 
er and  exceptions  thereto,  it  was  ordered  that  the  exceptions 
be  over-ruled  and  the  report  confirmed,  and  a  decree  was 
thereupon  made,  for  the  amount  found  by  the  report,  in  fk- 
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vor  of  the  plaintiffs.     From  this  decree  the  defendants  ap-  Dee.  1840 
pealed  to  the  Supreme  Court  Hobbt 

Wm.  H.  Haywood  for  plaintiff.  ^  ▼ 

Alexander  for  defendant.  Craig*. 

Gaston,  Judge.    This  case  comes  before  us  by  an  appeal 
from  a  decreee  of  the  Superior  Court  of  Davie,  rendered  in 
a  proceeding  by  petition.    On  an  inspection  of  the  record, 
it  appears  that  at  the  Spring  Term,  1838,  of  that  court,  the 
petition  was  filed  by  Milton  Hobbs  and  Irene  his  wife  and 
Sarah  Foster,  against  Robert  N.  Craige,  Burton  Craige, 
Samuel  Craige,  John  Craige,  Giles  Foster;  Ellis  Foster, 
Berry  Foster  and   his   wife    Mary,  but  that  subsequent- 
ly, by  permission  of  the  court,  Giles  Foster  an<T  Berry  Fos- 
ter and  wife  were  stricken  out  of  the  bill,  as  parties  defend- 
ants, and,  instead  thereof,  made  parties  plaintiffi.    In  the  pe- 
tition it  was  charged,  that  Anderson  E.  Foster  had  died  in 
the  month  of  May,  1836,  having  previously  duly  executed 
his  last  will  and  testament,  whereof  he  appointed  the  de- 
fendants Robert  and  Burton,  executors,  and  which,  after  his 
death,  the  said  Robert  and  Burton  caused  tb  be  duly  proved; 
that  by  the  said  will,  after  some  special  devises  and  legacies, 
he  disposed  of  all  the  residue  of  his  estate  real  and  person- 
al in  the  following  forms,  viz:  "  The  balance  of  my  property 
to  be  applied  to  the  payment  of  my  debts;  should  there  be  a 
surplus,  it  is  my  will  that  it  be  equally  divided  among  the 
heirs  of  my  deceased  brother,  Samuel*  Foster,  and  the  heirs 
of  David  Craige."    And  the  petitioners7  alleged,  that  the  peti- 
tioners, Irene,  Sarah,  Giles  and  Mary,  together  with  the  de- 
fendant, Ellis  Foster,  were  the  persons  intended  and  desig- 
nated in  the  said  will  by  the  description,  "  the  heirs  of  my 
deceased  brother,  Samuel  Foster,"  and'  the  defendants,  Ro- 
bert, Burton,  Samuel,  and  John  Craige,  were  the  persons 
thereby  designated  as  the  heirs  of  David  Craige;  they  charg- 
ed that  of  the  residuum  aforesaid  so  devised  and  bequeathed, 
a  large  sum,  after  satisfying  all  the  just  debts  of  the  testator, 
remained  in  the  hands  of  his  executors;  and  they  prayed 
that  they  might  be  compelled  to  account  for  their  adminis- 
tration of  their  trust  as  executors,  and  be  compelled  to  pay 
over  to  the  petitioners,  respectively,  what  might  be  found 
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Dee.  1840  due  upon  taking  such  account.  The  defendants,  Samuel 
Hobbg  and  John  Craige,  filed  their  answers,  and  thereby  insisted 
t  that  according  to  the  proper  construction  of  the  will,  "  the 
Craige.  jjejra  0f  ganmei  Foster"  were  to  take  one  moiety,  and 
"  the  heirs  of  David  Craige"  were  entitled  to  the  other  moiety, 
the  equality  of  division  there  directed  being  between  the 
roots  or  per  stirpes,  and  not  per  capita  or  among  the  indi- 
viduals, embraced  within  those  classes.  The  defendants, 
Robert  and  Burton,  also  put  in  an  answer,  in  which  the  same 
question  was  raised,  and  in  which  they  also  contended  that 
the  petition  had  been  filed  prematurely,  before  the  petition- 
ers were  entitled  to  demand  an  account  or  payment  of  what 
might  be  due  them  thereupon.  The  defendant,  Ellis  Foster, 
does  not  appear  to  have  been  served  with  any  process,  or  to 
have  entered  his  appearance  to  the  suit,  nor  have  any  pro- 
ceedings been  had  against  him.  At  the  Spring  Term,  1839, 
an  order  was  made  that  the  cause  should  be  referred  to  John 
Clement  to  take  an  account,  and  at  the  Fall  Term,  1839, 
the  commissioner  returned  his  account,  to  which  the  defend- 
ants filed  exceptions.  All  of  these  exceptions  were  upon  ar- 
gument at  the  same  term  overruled  and  the  report  confirmed, 
and  thereupon  it  was  decreed  that  the  petitioners,  Hobbs  and 
wife,  should  recover  of  the  defendants,  Robert  N.  Craige  and 
Burton  Craige,  the  sum  of  $1,060  401  cts.,  the  petitioners, 
Berry  Foster  and  wife,  should  recover  the  like  sum,  and  the 
petitioner,  Sarah  Foster,  the  like  sum;  and  that  the  petition- 
ers should  respectively  before  suing  out  execution,  execute 
bonds  payable  to  the  Chairman  of  the  County  Court  of  Da- 
vie, in  the  penal  sum  of  $2,110  81  cts.,  with  security,  to  be 
approved  by  John  Clement,  Esq.,  conditioned  to  indemnify 
and  save  harmless  the  said  Robert  N.  Craige  and  Burton 
Craige,  and  to  refund  to  them  their  proportionable  parts  of 
alf  such  sums  of  money  as  might  be  thereafter  recovered  of 
them  as  the  executors  of  Anderson  E.  Foster,  deceased,  by 
means  of  any  suit  or  suits  that  might  be  thereafter  com- 
menced against  them,  or  any  sets-off  which  might  be  allow- 
ed in  any  suit  then  -  pending;  that  the  costs  of  taking  the 
.  account  should  be  paid  out  of  the  estate  of  Anderson  EL 
Foster,  and  the  residue  of  the  costs  be  paid  by  the  said 
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Robert  and  Burton.    From  this  decree  the  defendants  ap-  D*.  1840 

pealed.  Hobba 

There  is  no  error  in  the  interlocutory  order  directing  the  t 
accounts  to  be  taker*.  The  act  of  Assembly,  making  it  obli- 
gatory on  executors  to  settle  the  estate  at  the  end  of  two 
years  after  their  administration  shall  have  begun,  does  not 
authorise  them  to  defer  the  settlement  until  that  time  without 
necessity.  And  it  is  competent  to  those  interested  to  file  their 
bill  or  present  their  petition  for  such  a  settlement,  as  soon  as 
they  think  proper,  the  proceedings  upon  such  bill  or  petition 
being  under  the  control  of  the  court,  who  can  prevent  a  pre. 
mature  decision  thereon,  and  have  the  question  of  costs  at 
their  disposition. 

We  have  examined  the  exceptions  taken  to  the  report  of 
the  commissioner,  and  think  there  was  error  in  overruling 
the  6th  of  these  exceptions.  It  is  thus  expressed:  "  for  that 
the  defendants  are  improperly  charged  in  the  account  with  a 
claim  against  Elizabeth  Nesbett,  for  which  a  suit  is  now  pen- 
ding against  ber,  in  which  she  seeks  to  get  rid  of  the  claim 
or  to  reduce  it  by  sets-off."  The  facts  in  relation  to  this 
charge,  so  far  as  we  can  gather  them  from  the  report,  are, 
that  the  executors  were  charged  in  the  account  with  the  a- 
mount  of  articles  sold  to  Elizabeth  Nesbett,  amounting  to  a- 
bout  21200,  not  yet  collected,  but  for  which  a  suit  has  been 
brought,  which  at  the  time  of  the  report  was  still  pending; 
and  the  commissioner  reports  also,  that  should  Elizabeth 
Nesbett  succeed  in  reducing  the  amount  claimed,  then  the 
executors  should  be  allowed  a  credit  to  the  extent  of  that  re* 
duction.  Now,  upon  this  view  of  the  facts,  it  would  seem 
that  the  executors  had  not  yet  collected  the  money,  where- 
with they  were  charged  in  this  item;  that  nothing  was  shewn 
from  which  it  could  be  seen  that  they  ought  to  have  collected 
it;  and  until  they  had  collected  or  ought  to  have  collected  it 
— or  unless  they  had  been  guilty  of  some  breach  of  duty  in 
relation  to  the  subject  matter  of  the  claim— it  was  obvious- 
ly unjust  to  "make  them  debtors  in  account  therefor.  The 
proper  course  would  have  been,  in  regard  to  this  item,  and 
toy  others  as  to  which  the  liability  of  the  executors  depend- 
ed upon  future  events,  to  reserve  them  for  a  further  account, 
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Deo.  1840  which  might  be  prayed  for,  after  a  decree  in  part  upon  the 

~  H  bb     matteis  °f  account  definitively  ascertained. 

▼  We  see  no  error  in  over-ruling  the  other  exceptions.   The 

Craige.  fl^  second,  third,  eighth,  eleventh,  and  fourteenth  could 
not  fitly  be  regarded  as  exceptions  to  the  finding  of  the  com* 
missioner,  for  they  assigned  no  errors  therein,  but  alleged 
matters  proper  to  be  addressed  to  the  discretion  of  the  court 
upon  a  motion  for  further  time  to  take  the  accounts.  The 
fourth  exception,  for  that  the  commissioner  had  not  reported 
what  portion  of  the  assets  came  to  the  hands  of  the  execu- 
tors respectively,  was  properly  overruled,  because  the  an- 
swer of  the  executors  set  forth  a  joint  receipt  and  a  joint  ad- 
ministration of  the  assets.  The  fifth  was  properly  overruled 
as  an  exception,  because  the  matter  therein  alleged,  that  a 
necessary  party  had  not  been  brought  before  the  court, 
though  valid  as  an  objection  upon  the  hearing  to  the  rendi- 
tion of  a  decree,  established  no  error  in  the  commissioner. 

The  7th  exception  was  predicated  upon  the  position  taken 

in  the  answers,  that  under  a  proper  construction  of  the  will, 

the  surplus  of  the  testator's  estate  was  divisible  per  stirpes 

and  not  per  capita.     This  position  cannot  be  maintained. 

^  The  cases  of  Ward  v.   Stowe%  2  Dev.  Eq.  Ca.  609,  and 

of  Ward  t.  Bryant  Adrrir  Britt,  v.  Scott,  1  Dev.  and  Bat.  Eq.  Ca.  155 

t£w. *kq.    are  decisive  u pon  this  point.    The 9th  exception  al leged  that 

S?9'  fn<i    a  suit  had  been  brought  by  Robert  Foster  to  rescind  a  sale 

Bryant  adm  ©  / 

&e  t.  Scott  made  by  the  executors  and  to  recover  back  the  purchase  mo- 
3at.ei55,n  ney.  Assuming  this  allegatien  to  be  true,  there  seems  no 
•pwofed,  sufficient  reason  why  the  possibility  of  such  a  recovery  should 
prevent  the  proceeds  in  the  mean  time  from  being  regarded 
as  assets  in  their  hands.  It  would  be  otherwise  if  it  appear- 
ed that  the  proceeds  had  not  yet  been  received:  Then  pri- 
ma facie  the  executors  were  not  chargeable  with  them.  The 
10th  and  16th  were  too  vague  and  indefinite  to  present  any 
point  to  the  judgment  of  the  court.  The  existence  of  the 
claim  alleged  in  the  12th  exception  does  not  appear  to  have 
been  in  any  manner  shewn  to  the  commissioner  or  the  court, 
and  the  pleadings  did  not  bring  it  forward  for  consideration. 
The  commissioner,  therefore,  was  not  guilty  of  any  error  in 
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omitting  all  mention  thereof.     The  13$h  was  properly  over-  Dec«  184° 
ruled  because  the  executors  could  not  rightfully  claim  a  ere-    ..  b. 
dit  for  an  expenditure,  which  they  hrtd  not  made,  and  which        v 
they  might  never  make.     The  15th  exception,  because  the  Cn*F* . 
commissions  allowed  were  not  sufficient,  appears  to  us  to 
have  been  altogether  unfounded.    It  must  be  an  extraordin- 
ary case  which  could  justify  the  very  liberal  allowance  of 
commissions  for  which  the  executors  were  credited  in  the  ac- 
count, within  1  per  cent,  of  the  largest  rate  of  commissions 
which  the  law  permits. 

This  court  is,  therefore,  of  opinion  that  the  order  confirm- 
ing the  report  of  the  commissioner  is  erroneous  as  to  the 
matter  embraced  within  the  sixth  exception,  and  of  course 
that  the  decree  founded  upon  that  report  is  to  that  extent  er- 
roneous. 

But  the  decree  is  altogether  erroneous  in  this,  that,  upon 
the  pleadings,  it  appears  that  Ellis  Foster  has  a  joint  interest 
with  the  petitioners  in  the  legacy,  for  which  this  petition  has 
been  preferred,  and  the  said  Ellis  Foster  hath  not  been  made 
a  party  thereto  by  any  process  or  otherwise,  nor  is  any  rea- 
son alleged  in  the  pleadings,  wherefore  he  hath  not  been 
made  a  party. 

The  decree  rendered  below  is  therefore  reversed  in  totof 
and  the  cause  remanded  to  the  Superior  Court  for  further 
proceedings  thereon,  as  the  parties  shall  be  advised  and  the 
course  of  the  court  permit.  The  plaintiffs  must  pay  the  costs 
of  the  appeal. 

Per  Curiam.  Decree  accordingly. 
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Dee.  1840  DEN  ON  DEMISE  OF  ABNER  HALCOMBE  w.  JAMES  RAW 

A  deed,  absolute  on  its  face,  bat  intended  as  a  mortgage  only,  is  fraud- 
ulent and  Toid  against  creditors  and  purchasers,  and  against  subse- 
quent as  well  as  prior  creditors. 

Such  a  deed  cannot  be  rendered  valid  by  any  subsequent  agreement  be* 
tween  the  grantor  and  grantee,  that  the  grantee  should  have  all  the  in- 
terest of  the  grantor  in  the  premises,  and  by  the  actual  payment  by  the 
grantee,  in  pursuance  of  such  agreement,  of  the  full  value  of  the  land 
to  the  grantor's  creditors. 

Nor  even  where  the  deed  is  re- delivered  subsequently  to  and  in  pursu- 
ance of  sueh  agreement.  Having  taken  effect,  as  between  the  par- 
ties, on  the  first  delivery,  the  deed  could  not  be  surrendered  to  be  re- 
delivered. 

The  oases  of  Gregory  v.  Perkins,  4  Dev.  50,  and  Martin  v  Gttofa,  1 
Dev.  and  Bat.  29,  cited  and  approved. 

This  was  an  action  of  Ejectment,  tried  at  the  Fall  Term, 
1840,  of  Yancy  Superior  Court,  before  his  honor  Judge  Bai- 
ley. The  jury  found  a  verdict  for  the  plaintiff  and  judg- 
ment was  rendered  thereon,  from  which  the  defendant  ap- 
pealed to  the  Supreme  Court. 

The  facts  of  the  case  are  stated  by  the  court  in  delivering 
their  opinion. 

Francis  for  the  plaintiff.  • 

Hoke  and  Saunders  for  the  defendant. 

Ruffin,  Chief  Justice.  Robert  P.  T red  way  pur- 
chased the  premises  in  controversy  from  one  Bailey,  and 
took  a  conveyance  in  fee,  on  the  25tH  of  September,  1835; 
and  both  of  the  parties  to  this  suit  claim  under  Tredway. 
The  price  he  was  to  give  Bailey  was  $  1000;  of  which  $500 
was  secured  by  Tredway's  own  bond,  and  the  other  $500  by 
the  bond  of  Tredway  and  the  defendant,  Ray,  as  his  surety. 
At  the  time  Ray  executed  the  bonds,  it  was  understood  be- 
tween those  three  persons,  that  Ray  was  to  be  indemnified 
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from  loss  by  a  conveyance  of  the  land  as  a  counter-security;  Deo.  1840 
and  he  and  Tred way  requested  Bailey  to  make  bis  convey-  ™      T 
ance  directly  to  Ray,  instead  of  Tredway.    -  But  Bailey  de-       T 
dined  doing  so,  and  Ray,  who  was  father-in-law  of  Tred-    K*J» 
way,  then  became  surety,  upon  an  agreement  of  Tredway 
to  secure  him  by  a  mortgage  of  the  land. 

On  the  28th  of  September,  1835,  Ray  took  from  Tredway 
conveyances  for  the  lands  purchased  from  Bailey,  and  also 
for  all  his  other  property,  real  and  personal;  all  which  were 
absolute  and  unconditional  in  their  terms,  but  were  really 
given  upon  an  agreement  between  the  parties,  that  they 
should  operate  as  a  counter-security  to  Ray,  in  the  manner 
above  mentioned.  In  March,  1836,  Halcombe,  the  lessor  of 
the  plaintiff,  and  one  Love  and  other  creditors,  brought  ac- 
tions against  Tredway;  and  he,  in  April  following,  having 
remained  in  possession  of  all  the  property  he  had  conveyed 
to  Ray,  and  being  still  indebted  to  those  persons,  and  also  to 
Bailey  for  the  land  and  to  others,  made  a  contract  to  sell  to 
Ray  all  his  remaining  interest  or  right  of  redemption  in  the 
land,  and  removed  from  the  Stale.  AH  those  debts  existed 
at  or  before  the  execution  of  the  deed  to  Ray  of  the  28th  of 
September,  1835,  unless  it  might  be  the  debt  to  the  lessor  of 
the  plaintiff;  and  it  did  not  appear  whether  that  was  con- 
tracted before  or  after  that  day.  The  land  is  of  the  value  of 
$1000;  and  after  Tredway  left  this  State,  the  defendant  paid 
$400,  in  part  of  the  debt  to  Bailey,  for  which  he  was  sure- 
ty; and  there  remains  due  thereon  $100,  for  which  he  is 
still  liable.  He  also  paid  the  further  sum  of  $500  to  Love 
and  other  creditors  of  Tredway,  and  assumed  to  pay  £200 
more  for  him.  In  June,  1836,  judgment  was  recovered  in 
the  action  brought  by  Halcombe  against  Tredway,  and  un* 
der  a  fieri  facias  thereon  the  land  was  sold  and  purchased  by 
the  lessor  of  the  plaintiff. 

On  the  trial,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury  that  the  conveyance  to  the  defend- 
ant was  good,  and  vested  the  land  in  the  defendant,  although 
it  was  absolute  in  form,  and  although  it  was  intended  it 
should  only  be  a  security  in  the  nature  of  a  mortgage,  to  in* 
demuify  the  defendant  from  loss  as  Tredwny's  security,  pro* 


A 
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Dec.  1840  Tided  the  deed,  in  the  opinion  of  the  jury,  was  executed  with 
~  "*"  the  bona  fide  purpose  that  it  should  be  used  or  operate  only 
T  as  such  counter-security,  and  with  no  actual  intent  to  deceive 
RaJ-  and  hinder  T  red  way's  creditors.  And  the  counsel  moved 
for  the  further  instruction,  that,  it  the  foregoing  proposition 
were  not  true  in  respect  to  Tredway's  creditors,  whose  debts 
existed  at  the  time  he  conveyed  to  Ray,  yet  it  was,  at  least, 
true  in  respect  to  the  debt  to  the  lessor  of  the  plaintiff,  who 
did  not  shew  when  he  became  a  creditor.  And  the  counsel 
for  the  defendant  moved  the  court  further  to  instruct  the  ju- 
ry that  the  purchase,  by  the  defendant  in  April,  1836,  of  the 
remaining  or  absolute  interest  of  Tredway,  confirmed  and 
made  effectual  the  deed  of  September,  1835,  as  an  absolute 
conveyance,  although  intended,  at  first,  only  as  a  mortgage; 
especially,  if  the  Jury  should  believe  there  was  a  re-delive- 
ry thereof  in  April,  1836. 

Upon  those  several  points  his  Honor  gave  his  opinion: 
that  the  deed,  being  absolute,  but  intended  at  the  time  as  a 
mortgage,  was  void  as  against  Tred  way's  creditors;  and  that 
the  lessor  of  the  plaintiff  was  such  a  creditor  as  could  avail 
himself  thereof;  and  that  the  subsequent  purchase  by  the  de- 
fendant could  not  give  effect  to  the  prior  deed,  unless  it  was, 
upon  such  purchase,  re-delivered;  in  which  case,  the  title 
would  pass  from  the  re-delivery. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant. appealed. 

The  first  part  of  the  instructions  is,  doubtless,  founded  orx 
the  case  of  Gregory  vs.  Perkins*  4  Dev.  Rep.  50,  and  is 
supported  by  that  descision.  The  taking  absolute  convey- 
ances, where  only  a  mortgage  was  intended  and  where  the 
possession  remains  unchanged,  has  ever  been  regarded  as  & 
strong  badge  or  circumstance  of  fraud  at  common  law  or  un- 
der the  statute  13  Eliz.  Bur,  independant  of  that  conside- 
ration, we  thought  the  rule,  laid  down  in  Gregory  vs.  Per- 
kins, the  necessary  consequence  of  the  recent  acts  of  the 
General  Assembly,  denying  any  operation  to  mortgages  and 
deeds  of  trust  until  they  are  registered,  and  declaring  them 
void,  as  against  creditors  and  purchasers,  unless  registered 
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within  a  prescribed  time.    There  may  be,  in  many  cases,  Dec.  1840 
difficulties  in  ascertaining,  as  a  matter  of  fact,  the  true  nature  HaJconi  ^ 
of  the  transaction  intended  by  the  parties  and  in  coming  to       v 
the  conclusion,  whether  a  mortgage  or  mere  security  in  the    ***• 
nature  of  it  was  designed.    But  in  this  case  there  is  no  doubt 
upon  that  point;  as  the  real  character  of  this  transaction  is 
manifest,  and,  indeed,  is  admitted  in  the  instruction  as  pray- 
ed.   To  sustain  an  absolute  deed,  thus  acknowledged  to 
have  been  intended  by  the  parties  to  be  only  a  mortgage, 
would,  in  truth,  be  to  defeat  the  policy  of  the  Legislature 
and  make  the  acts  of  1820  and  1829  a  dead  letter.    But,  it  is 
said,  the  parties  may  have  put  their  contract  into  this  form  * 

ignorantly  and,  therefore,  innocently;  and  that  thereof  the  Jury 
should  enquire.  Not  so.  For  the  same  thing  may  be  said 
in  regard  to  the  omission  to  register  a  mortgage,  appearing 
on  its  face  to  be  a  mortgage— -That  may  also  arise  from  want 
of  knowledge  and  not  from  a  purpose  actually  deceptive  and 
fraudulent.  Yet  the  effect  to  a  creditor  or  purchaser  is  the 
same:  He  is  deceived,  and,  therefore,  the  statute  is  express 
and  positive,  that,  at  all  events,  the  unregistered  mortgage 
shall  be  void.  By  a  necessary  construction,  the  law  must 
mean  the  same  thing  in  regard  to  an  absolute  deed,  inten 
ded  to  be  only  a  mortgage;  since,  altho'  registered,  it  imparts 
to  creditors  and  purchasers  no  more*  knowledge  of  the  truth 
and  of  their  rights,  than  they  would  derive  from  a  deed,  in 
its  terms  a  mortgager  which  the  party  keeps  in  his  pocket  un- 
registered. If  the  deed  had  truly  expressed  the  contract  of 
the  parties,  the  mortgagor's  creditors  would  have  a  plain  le- 
gal remedy  against  his  equity  of  redemption  m  lands,  and  in 
equity  against  that  in  chattels;  and  the  Legislature,  by 
the  acts  under  consideration,  intended  to  provide  for  the 
creditors  such  means  of  knowledge  as  would  enable  them  to 
avail  themselves  promptly  and  cheaply  of  those  remedies. 
Our  duty  is  to  receive  and  administer  the  statutes  in  a  sense, 
which  will  advance  the  remedies  and  secure  to  creditors  the 
whole  benefit  intended  for  them;  and,  therefore,  we  are  o- 
bligcd  to  hold  such  a  deed  void,  because  it  obstructs  and 
baffles  the  creditor  in  the  pursuit  of  his  debts  by  those  reme- 
dies the  law  intended  to  afford  him;  and,  if  allowed  to  stand, 
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Deo.  1840  the  creditor  would  be  in  the  same  condition  as  if  no  such 

~.       ~  law  had  ever  passed. 

T  We  also  think  the  lessor  of  the  Plaintiff  is  a  creditor 

H*7*  within  the  acts,  tho*  he  may  have  becomesoaftertheaxecution 
of  thedeed  to  the  defendant.  Hisdebtcertainly  arose  as  early  as 
March  1836;  and,  therefore,  existed  before  the  second  contract 
between  Tredway  and  Ray  and  while  the  former  had  an 
equity  of  redemption  in  the  premises.  As  respects  this  ques- 
tion, that  second  contract  makes  no  difference.  If  valid  it 
would  defeat  this  creditor,  and  also  all  others,  tho'  their  debts 
existed  before  September  1835,  unless  ripened  into  judg- 
ment and  execution,  so  as  to  create  a  lien  before  the  final 
and  absolute  sale.  But  supposing  the  second  contract  not 
to  be  effectual  in  itself,  or  in  confirmation  of  the  deeds  be- 
fore made,  then,  we  think,  the  lessor  ot  the  plaintiff  may  im- 
peach the  deed  upon  the  ground  he  does;  because  if  the  deed 
had  been  a  mortgage  in  terms,  he  could,  under  the  act  of  1812, 
have  sold  the  equity  of  redemption  existing  in  the  mortgagor 
at  the  time  he  recovered  bis  judgment. 

The  deed  can  derive  no  aid  from  the  subsequent  transac- 
tions of  April,  1836.  In  the  first  place,  if  it  had  been  in 
fact  re-delivered,  there  are  authorities,  that  the  deed  is  not 
made  good  thereby;  because  it  was  good  between  the  par- 
ties, and,  so  had  taken  some  effect  from  the  first  delivery, 
and,  therefore,  could  not  be  surrendered,  to  be  delivered  a 
second  time.  In  the  next  place,  that  question  ought  not  to 
have  been  left  to  the  jury;  for  there  was  no  evidence  whatev- 
er on  the  point.  But  no  stress  is  laid  upon  either  of  those 
matters,  since  the  jury  has  found,  that  there  was  not  n  sec- 
ond delivery.  Then,  the  case  stands  merely  on  the  second 
contract  and  the  payments  made  by  the  defendant  under  it; 
and  it  has  been  contended,  that  the  deed,  tho'  originally 
fraudulent  and  void,  is  rendered  valid  by  this  ex  post  facto 
purchase  at  a  fair  price.  It  is  not  denied,  that  conveyances 
may  become  good,  to  some  purposes,  by  matter  ex  post 
facto.  If  a  father  give  land  to  his  son,  ayd  the  latter,  being 
about  to  marry,  settle  it  on  the  intended  wife  and  the  issue; 
or  if Ift  fraudulent  vendee  sell  to  a  bona  fide  pu  rchaser,  the  cre- 
ditors of  the  first  grantor  are  bound,  because  the  wife  and  the 
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other  purchaser  are  persons  protected  by  the  statute.    Mar-  Dee.  1840 
tin  vs.  Cowles,  I  Dev.  and  Bat.  29.    But  a  fraudulent  gran- "~~— " 
tee  can  by  no  subsequent  matter  confirm  the  deed  or  purge  it 
of  its  vice,  so  as  to  render  it  effectual  as  a  conveyance  to  vest 
a  title  in  himself.    He  can  only  become  the  owner  ot  the 
property  by  anew  and  independent  contract  and  conveyance. 

Per  Curiam.  Judgment  affirmed. 


DANIEL   SMITH    «.  MALCOLM    MUNROE    and  ROBERT 

MUNROE. 
The  county  courts  have  the  power  to  grant  administration  in  this  State  of 

the  effects  of  persons,  who  resided  and  died  in  another  country. 
The  court  of  the  county,  in  which  soeh  deceased  person  had  effects  to 

be  administered  on  or  btmanoUbiUoy  is  the  proper  county  to  grant  the 

administration. 
A  right  to  a  distributive  share  of  an  intestate's  estate  constitutes  such 

bona  nottbilia  as  entitles  the  court  to  grant  administration. 
Where  the  next  of  kin  reside  abroad,  it  is  in  the  power  and  it  is  the  duty 

of  the  court  to  grant  administration'to  the  appointee  of  such  next  of 

kin. 

Daniel  Smith,  the  plaintiff,  applied  to  the  County  Court  of 
Cumberland  to  revoke  letters  of  administration  which  had 
been  previously  granted  to  the  defendants  on  the  estate  of 
Lauchlin  McKay,  the  plaintiff  claiming  the  admininistratioa 
himself  as  next  of  kin.  The  County  Court  refused  the  motion, 
and  the  plaintiff  appealed  to  the  Superior  court  of  Cumber- 
land. On  the  hearing  of  the  case  at  Spring  Term,  1839,  of 
this  court,  before  his  honor  Judge  Pearson,  the  judgment 
of  the  County  Court  was  affirmed,  and  the  plaintiff  appealed 
to  the  Supreme  Court. 

18 
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Dee.  1840     The  facts  will  be  ftrand  in  the  opinion  delivered  by  the 
Smith    Supreme  Court. 

T 

Munroe       Henry  and  W.  H.  Haywood  for  plaintiff. 
61  Saunders  for  defendant 

Ruffik,  Chief  Justice.  Margaret  McKay  died  intestate 
in  Cumberland  County,  and  Daniel  Smith,  of  the  same  coun- 
ty, obtained  letters  of  administration  of  her  estate,  which  con- 
sisted of  sundry  articles  of  personal  property,  including  some 
slaves,  as  claimed  by  her  next  of  kin.  She  left  several  chil- 
dren surviving  her;  among  whom  was  Lauchlin  McKay, 
who  resided  in  the  State  of  Mississippi  and  died  there  intes- 
tate, leaving  a  widow  and  children  then  and  now  residing 
also  in  that  State.  The  widow,  by  letter  of  attorney,  ap- 
pointed M.  Munroe  and  R.  Munroe  her  attornies  to  take  ad- 
ministration in  this  State  of  her  late  husband's  effects;  and 
under  that  authority  they  applied  to  the  County  Court  of 
Cumberland  for  administration  of  the  goods  of  Laughlin  Mc- 
Kay, deceased;  and  the  same  was  granted  accordingly.  Nei- 
ther of  the  Munroes  is  of  kin  to  the  intestate  Lauchlin;  but 
Daniel  Smith  is  of  kin  to  him,  and  also  married  the  sister  of 
said  Lauchlin,  and  she  is  the  nearest  of  kin  of  the  intestate 
resident  in  North  Carolina. 

Upon  this  state  of  lacts,  Daniel  Smith  applied  to  the  Coun- 
ty Court  of  Cumberland  to  revoke  the  grant  of  administra- 
tion to  the  Munroes,  and  also  to  grant  the  administration  to 
himself,  as  one  of  the  next  of  kin  of  the  party  deceased,  or 
in  right  of  his  said  wife,  the  sister  and  nearest  of  kin  in  this 
State  of  the  said  Lauchlin  deceased.  The  County  Court  re- 
fused each  motion,  and  Smith  appealed  to  the  Superior  Court, 
which  affirmed  the  sentence  before  pronounced,  but  allowed 
an  appeal  to  this  Court.  In  the  Superior  Court  several  points 
were  made  and  decided,  on  which  the  case  comes  in  review 
before  us.    They  are, 

First:  whether  the  County  Court  of  Cumberland  could 
grant  to  any  person  administration  of  the  goods  of  Lauchlin 
McKay,  inasmuch  as  he  did  not  die  in  that  county,  but  his 
residence  and  death  were  in  another  State.  Upon  this  the 
opinion  of  the  Court  was  in  the  affirmative. 
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Secondly:  whether  a  claim  or  right  to  a  distributive  share  Deo.  1840 
as  next  of  kin  to  an  intestate,  dying  possessed  of  goods  in    g  . . 
that  county,  and  whose  administrator  there  resides,  may  be       v 
accounted  bona  notabilia  in  that  county.     Upon  this  the  Manroe 
court  was  of  opinion  that  such  a  claim  in  Cumberland  was 
sufficient  to  give  the  court  of  that  county  jurisdiction. 

Thirdly:  Had  the  court  power  to  grant  administration  to 
the  widow's  appointees? 

Fourthly:  Had  not  Smith,  upon  the  whole,  the  preferable 
right  to  administer  under  the  statutes  of  this  State? 

Upon  the  two  last  points  the  court  held  that  the  County  • 
Court  might  well  prefer  to  grant  the  letters  of  admin* 
istration  to  the  attorneys  of  the  widow  rather  than  to  Smith, 
a  relation  against  whom  there  was  a  claim  in  favor  of  the 
party  deceased. 

The  opinion  of  this  court  accords  with  that  of  the  Supe- 
rior Court,  that  the  sentence  of  the  County  Court  should  be 
affirmed  • 

The  first  point  is  not  made  in  the  form,  probably,  to  ex- 
press the  true  meaning  of  the  parties;  for  we  suppose  the  in- 
tention was,  not  to  raise  the  question,  whether  the  court  of 
Cumberland,  as  contradistinguished  from  the  other  courts  of 
the  State,  could  grant  administration  of  the  goods  of  a  par- 
ty, who  did  not  die  in  this  State,  but  resided  and  died 
abroad;  but  whether,  in  such  a  case,  administration  could  be 
granted  by  any  court  of  North  Carolina.  The  propriety  of 
the  grant  being  made  in  that  particular  county  depends  upon 
the  solution  of  the  second  question  rather  than  on  the  first* 
Upon  the  general  question,  whether  the  courts  of  this  State 
may  grant  administration  of  the  goods  of  a  person  living  and 
dying  in  another  State,  we  entertain  no  doubt.  Administra- 
tion in  another  country  will  not  enable  the  administrator  to 
sue  here.  Butt's  Admr  v.  Price,  Conf.  Rep.  68.  Unless, 
therefore,  we  grant  administration,  the  estate  here  cannot  be 
administered,  either  for  the  benefit  of  the  creditors  here  or 
those  abroad,  or  for  the  benefit  of  those  persons  who  are  en- 
titled to  the  surplus  according  to  the  law  of  the  domicil  of 
the  party  deceased.  No  country,  having  a  just  regard  for 
its  own  character  or  the  comity  due  to  other  countries,  can 
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Dee.  1840  refuse  faer  authority  to  collect  and  apply  the  goods  within  her 
g  #A   jurisdiction  in  the  proper  course  of  administration.    In  Eng- 
t       land,  administration  of  the  goods  of  a  foreigner  has  always 
Monroe  been  granted,  no  matter  where  the  party  resided  or  died. 
The  argument  to  the  contrary  with  us  rests,  therefore,  entire- 
ly upon  the  legislation  of  this  State.    The  act  "  concerning 
executors  and  administrators,"  Rev.  Stat.  c.  46,  s.  1,  provides 
that  "  letters  testamentary  and  letters  of  administration  shall 
be  granted  in  the  court  of  the  county  where  the  testator  or 
intestate  had  his  usual  residence  at  the  time  of  his  death,  or, 
where  the  deceased  had  fixed  places  of  residence  in  more 
than  one  county,  then  in  either."    Upon  this  enactment  it  is 
contended,  that  the  County  Court  hath  but  a  special  and  lim- 
ited jurisdiction,  to  grant  administration  in  the  particular 
case,  in  which  the  deceased  had  a  residence  withiti  that  coun- 
ty, and  in  that  case  alone;  and,  therefore,  that  the  grant  in 
any  other  case  is  void.     If  this  were  so,  this  application  by 
Smith  would  be  rejected,  since  it  is  vain  to  revoke  a  grant 
which  in  itself  is  a  nullity.    Collins  v.  Turner,  No.  Car.  T. 
Rep.  105.    But  we  do  not  adopt  that  construction  of  the  sta- 
tute.   The  section  is  composed  of  the  digested  provisions  of 
the  acts  of  1777,  c.  115,  s.  57,  and  of  1789,  c.  308,  s.  1,  and, 
to  arrive  at  its  true  meaning,  is  to  be  understood  as  those  acts 
themselves  would  be.     By  the  act  of  1715,  c.  10,  s.  3,  let- 
ters of  administration  issued  only  ont  of  the  Secretary's  of- 
fice, under  the  signature  of  the  Governor  and  the  seal  of  the 
Colony.    Of  course,  the  authority  to  issue  letters  from  that 
source  extended  to  every  case,  in  which  there  could  be  ad- 
ministration, without  regard  to  the  residence  of  the  deceased 
in  any  particular  county.    After  the  revolution,  the  jurisdic- 
tion was  transferred  to  the  County  Courts  by  the  act  of  1777, 
by  which  it  was  enacted  "that  the  Courts  of  Pleas  and  Quar- 
ter Sessions  shall  and  may,  within  their  respective  counties, 
take  probate  of  wills,  and  the  said  courts  shall  and  may 
make  orders  for  issuing  letters  testamentary  and  letters  of  ad- 
ministration to  be  signed  and  issued  by  the  Clerk." 

This  act  does  not  make  the  residence  of  the  deceased  the 
criterion  for  ascertaining  the  particular  court  which  should 
have  the  jurisdiction  of  granting  administration.    The  terms 
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"within  their  respective  counties"  could  not  have  the  effect Dec- iwo 
of  confining  the  jurisdiction  to  the  case  of  the  death  of  the  "Smith 
party  within  the  county;  but  must  have  been  understood  as  v 
referring  to  bona  notabilia,  the  place  of  the  residence  or  of  M™T™ 
the  death  of  the  party  within  the  county,  or  to  any  other 
fact,  which,  at  common  law,  imparted  or  withheld  jurisdic- 
tion, as  between  the  different  courts  of  probate.  Residence 
is  not  mentioned  in  the  act,  and  cannot  therefore,  be  interpo- 
lated, any  more  than  any  other  circumstance,  as  that  which 
determines  the  jurisdiction.  Those  words  "within  their 
respective  counties"  do  not,  therefore,  limit  in  any  degree,  or 
define  the  cases,  in  which  administration  is  to  be  granted 
by  some  court  in  this  State,  but  are  intended  merely  to  pro- 
vide that,  as  between  courts  of  the  several  counties,  the  ju- 
risdiction of  each  should  depend  upon  the  same  considera- 
tions that  determined  the  jurisdiction  of  the  several  courts  of 
ordinary  at  common  law;  namely,  the  residence  or  death  of 
the  party,  or  his  effects  being  within  the  territorial  jurisdic- 
tion of  the  particular  court  It  had  doubtless  been  found, 
that  the  general  letters  of  administration,  issued  under  tho 
Colonial  seal  and  embracing  all  the  goods  in  the  Colony, 
were  extremely  convenient;  inasmuch  as  there  could  arise 
no  dispute  as  to  their  validity,  in  respect  of  the  extent  of  the 
jurisdiction  from  which  they  emanated,  and  the  creditors 
knew  in  whose  hands  to  seek  the  assets.  It  is  not  probable 
the  Legislature  intended  to  abrogate  that  principle;  especial- 
ly as  no  court  was  constituted,  in  the  nature  of  the  Provin- 
cial Ecclesiastical  Courts  of  England,  to  grant  administra- 
tion, where  there  were  effects  in  different  counties;  and  as 
that  was  the  known  policy,  it  was  probably  the  usage  for 
each  court  that  could  grant  administration  at  all,  to  grant  it 
fully,  so  as  to  extend  to  all  the  effects.  It  would  seem,  from 
the  preamble  of  the  act  of  1789,  c.  308,  that  something  of 
the  kind  did  occur;  for  that  recites  that "  the  method  of  pro- 
ceeding had  not  been  defined  with  sufficient  precision  in  the 
act  of  1777,  whereby  great  irregularities  had  crept  into  prac- 
tice, and  complaints  had  been  made  of  precipitate  and  injuri- 
ous decisions:"  whence  it  may  be  inferred,  for  example,  that  if 
a  person  died  in  a  particular  county,  having  effects  in  that  and 
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Dee.  1840  anather  county,  in  practice  a  fall  administration  was  grant* 
s  . .""  ed  in  both,  which  must  have  often  occasioned  surprise  and 
▼  inconveniences.  To  remedy  those  irregularities  and  incon- 
Munroa  veuiences,  and  by  way  of  amendment  to  the  act  of  1777,  it 
was  enacted  "that  all  wills  shall  be  proved  and  administra- 
tions granted,  in  the  court  of  the  county  where  the  testator 
or  intestate  had  his  usual  residence  at  the  time  of  his  death, 
or,  in  case  he  had  fixed  places  of  residence  in  more  than  one 
county,  in  either  of  said  counties."  Upon  this  enactment, 
we  cannot  put  the  construction  contended  for  on  the  part  of 
the  appellant  The  act  of  1789,  is  not  a  grant  of  the  juris- 
diction to  appoint  administrators.  That  had  been  conferred 
generally  by  the  act  of  1777  on  the'  County  Courts;  and 
from  the  want  of  precision  in  the  terms,  conflicting  jurisdic- 
tions were  exercised  by  different  courts,  whence  it  became 
necessary  to  settle  that  conflict  in  those  cases  in  which  it 
most  commonly  occurred.  Hence  the  jurisdiction  is  given 
to  the  court  of  the  county,  or  of  one  of  the  counties  in 
which  the  party  had  a  fixed  domicil  at  bis  death.  That  was 
the  single  purpose  ot  that  section  of  the  act.  It  embraces 
in  its  provisions  but  the  case  of  the  death  of  a  person  resi- 
dent in  one  or  more  counties  of  this  State,  and  in  such  case 
confers  the  jurisdiction  upon  the  court  of  any  of  those  coun- 
ties. The  case  of  the  death  of  a  person  having  no  usual 
place  of  residence,  or  none  in  this  State,  is  altogether  out  of 
this  last  uct,  and  depends  upon  the  previous  one  of  1777, 
and  the  general  principles  of  law  existing  anterior  to  the  en- 
actment of  either  of  the  statutes  under  consideration.  Con- 
sequently there  may  be  an  administration  in  this  State  of  the 
goods  of  a  person  who  was  the  citizen  or  another  State,  in 
which  he  died. 

This  opinion  is  not  in  conflict  with  that  of  Collins  v. 
Turner;  for  there  Blackburn,  the  party  deceased,  had  his 
domicil  in  Chowan,  and  Collins,  his  debtor,  resided  there. 
There  was  consequently  neither  a  residence  nor  effects  in 
Bertie,  where  Turner  took  administration. 

In  the  discussion  of  the  preceding  point,  several  matters 
were  necessarily  considered,  that  go  far  to  determine  the 
most  material  part  of  the  second  question.    If  there  be  bo~ 
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na  notabilia  in  Cumberland,  we  think  (hat  is  a  proper  conn-  Dec.  1840 
ty  in  which  to  take  the  administration.  It  does  not  appear  g  .^  ' 
that  there  are  any  effects  in  any  other  part  of  this  State;  and,  r 
therefore,  we  need  not  now  say  to  what  extent  the  adminis-  Mta^506 ' 
tration  ought  to  be  granted,  or  will  be  valid.  We  think  there 
should  be  bona  notabilia  in  the  county,  because  the  canon 
law,  as  administered  in  peculiar  jurisdictions  in  England, 
was  the  law  of  that  country  upon  this  subject;  and,  like  oth- 
er parts  of  her  unwritten  law,  was  brought  here  by  our  an- 
cestors. But  the  practice  has  not  been  hi  this  State  for  each 
court  to  grant  administration  of  the  effects  within  its  county; 
and,  from  the  settled  usage  in  that  respect,  and  the  conveni- 
ence to  administrators,  next  of  kin,  debtors  and  creditors,  we 
are  inclined  to  hold1  that,  although  special  administrations 
mayfce  granted,  yet  the  court  of  any  county,  in  which  there 
are  bona  notabilia,  may  grant  administration  of  all  the  ef- 
fects of  the  deceased  within  the  State.  That  the  right  to  a 
distributive  share  of  an  intestate's*  estate  is  to  be  accounted 
bona  notabilia  we  have  no  doubt.  Goods  in  possession  and 
debts,  however  desperate,  are  so  considered,  and  even  a  claim, 
on  account  of  purchase  money,  of  one  who  had  sold  an  es- 
tate, but  had  made  an  assignment  for  the  benefit  of  credit- 
ors, was  held  to  be  of  this  character  by  Sir  John  Nicholl, 
Coates  v.  Brown,  1  Add.  345. 

The  power  and  duty  of  the  court,  when  the  next  of  kin 
reside  abroad,  to  grant  administration  to  the  appointee  of  the 
next  of  kin,  was  held  in  this  State  in  the  early  case  of  Ritchie 
v.  Mc Austin,  1  Hay.  220;  and  we  believe  that  decision  has 
guided  the  courts  in  subsequent  cases.  We  do  not  find 
much  upon  the  point  in  elementary  works,  not  in  the  deci- 
sions of  the  Ecclesiastical  courts;  yet  we  see  enough  stated 
incidentally  to  satisfy  us  that  it  is  the  common  practice  in 
those  courts.  There  are  several  cases,  in  which  the  persons 
entitled  were  foreign  public  characters,  and  administration 
was  grunted  to  those  authorized  by  them  to  take  it,  and  for 
the  benefit  of  the  principals.  In  Farrington  v.  Clerk,  3 
Doug'.  it  appears  the  party  had  taken  administration 

as  the  attorney  of  the  next  of  kin.    And  in  Anstruther  v. 
Chalmer,  2  Simons  1,  the  letters  were  to  "  J.  C.  &  A.  F.  as 
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Dec.  1840  the  attorneys  of  E.  Campbell,  the  sister  and  only  next  of 
Smlt.    kin  of  C.  A.,  for  the  use  and  benefit  of  the  said  E.  Camp* 
t       bell."    Upon  an  enquiry  at  the  instance  of  the  Vice  Chan- 
Monroe  Cellor  as  to  the  effect  of  those  words  "for  the  use  and  bene- 
fit,"  the  Deputy  Register  of  the  Prerogative  Court  certified, 
that  the  words  were  invariably  used  "  where  the  grant  was 
to  persons  under  a  power  of  attorney  from  the  party  enti- 
tled to  the  representation;1'  but  although  they  are  "  for  the  use 
and  benefit"  of  that  person,  they  do  not  exclude  the  claim  of 
any  other  person  to  share  in  the  personal  estate.    What  ef- 
fect, then,  they  can  have,  it  is  not  easy  to  tee;  nor  is  it  need- 
ful we  should  consider.    The  passage  is  cited  by  us  only  to 
shew  that  there  is  "an  invariable  usage"  upon  this  point,  in 
conformity  to  which,  in  substance,  has  been  the  course  of 
our  courts. 

Having  arrived  at  the  foregoing  conclusions  upon  the 
preceding  points,  it  follows  that  neither  the  appellant  Smith 
nor  his  wife,  if  she  had  applied,  could  be  preferred  before 
the  deceased's  widow,  although  the  latter  resides  out  of  the 
State.  1  William's  Ex'rs  257,  263.  It  is  to  be  presumed, 
nothing  to  the  contrary  appearing,  that  by  the  law  of  Mis- 
sissippi a  widow  is  entitled  to  a  share  of  her  intestate  hus- 
band's personal  estate;  and,  therefore,  may  ask  for  the  ad- 
ministration here  for  herself,  and,  by  consequence,  for  her 
attorneys. 

Per  Curiam.  Judgment  below  affirmed. 


j 
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JAMES  W.  COTTEN  «s.  WILLIAM  R.  CLARK  and  JOHN  H.  Dee.  1840 

DAWSON.  

A  certiorari  will  not  be  granted,  where  in  appeal  hat  not  been  brought 
npf  through  the  inattention  or  forgetfatneaa  of  the  clerk  of  the  court, 
whom  the  appellant  had  constituted  his  agent  to  send  op  the  appeal. 

Badger  moved  for  a  certiorari  in  behalf  of  the  plaintiff 
to  bring  up  the  record  in  this  case,  in  which  an  appeal  had 
been  taken  by  the  plaintiff  from  the  judgment  of  the  Supe- 
rior Court  of  Halifax,  but  which  appeal  had  not  been  filed 
in  time.  The  motion  Was  founded  on  the  following  affida- 
vit, which  was  regularly  sworn  to: 

Robert  L.  Whitaker,  clerk  of  the  Superior  Court  of  Hali- 
fax, waketh  oath  that,  soon  after  the  appeal  to  the  Supreme 
Court  was  taken  in  the  above  case,  he  was  requested  by  the 
counsel  of  the  appellant  to  prepare  the  transcript,  and  trans- 
mit it  to  the  Supreme  Court;  that  he  promised  to  do  so,  and 
was  aided  by  the  counsel  in  making  up  the  transcript;  that 
the  transcript  was  made  up  in  abundant  time  to  be  filed  in 
the  appellate  court.  This  affiant  further  maketh  oath  that 
he  has  been  clerk  as  many  as  four  years  of  the  Superior 
Court  of  Halifax,  and  hath  been  invariably  in  the  habit  of 
transmitting  the  transcripts  of  appeal  cases  to  the  Supreme 
Court,  and  it  is  the  understanding  between  him  and  the  ap- 
pellants that  he  is  to  do  this  himself,  without  any  agency  on 
their  part.  This  affiant  hath  always  heretofore  done  so,  and 
hath  uniformly  availed  himself  of  the  opportunity  of  send- 
ing them  by  his  honor  Judge  Daniel,  who  resides  in  the 
town  of  Halifax.  By  mistake,  this  affiant  took  up  the  im- 
pression that  the  last  Monday  in  December  was  a  week  later 
than  it  actually  was;  in  consequence  of  which,  Judge  Dan- 
iel left  without  the  transcript,  and  as  soon  as  the  mistake  was 
discovered  this  affiant  mailed  the  papers  for  Raleigh,  having 
paid  the  postage. 

Sworn  to  <fcc.  ROB.  L.  WHITAKER. 

Per  Curiam.  Motion  denied, 

19 
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Dec.  1840  STATE  vs.  MADISON  JOHNSON. 


When  a  deliberate  purpose  to  kill  or  to  do  great  bodily  barm  is  ascer- 
tained, and  there  is  a  consequent  unlawful  act  of  killing,  the  provoca- 
tion, whatever  it  may  be,  which  immediately  precedes  the  act,  is  to  be 
thrown  uot  of  the  case,  and  goes  for  nothing,  unless  it  can  be  shewn 
that  this  purpose  was  abandoned  before  the  act  was  done. 

There  is  no  such  thing  in  law  as  a  killing  with  malice,  and  also  upon  the 
furor  brtvit  of  passion;  and  provocation  furnishes  no  extenuation,  un- 
less it  produces  passion.  Malice  excludes  pas* ion.  Passion  pre- 
supposes the  absence  of  malice.    In  law  they  cannot  co  exist. 

When  the  existence  of  deliberate  malice  in  the  slayer  is  once  ascertain- 
ed, its  continuance,  down  to  the  perpetration  of  the  meditated  act, 
must  be  presumed,  until  there  is  evidence  to  repel  it.  There  must  be 
some  evidence  to  shew  that  the  wicked  purpose  had  been  abandoned. 

This  was  an  indictment  against  the  prisoner  for  the  mur- 
der of  Henry  Beasley.  The  prisoner  having  pleaded  not 
guilty,  the  issue  was  tried  at  the  Fall  Term,  1840,  of  Wake 
Superior  Court  of  Law,  before  his  honor  Judge  Hall, 
when  the  jury  found  the  prisoner  guilty  of  the  felony  and 
murder  in  manner  and  form  as  charged  in  the  bill  of  indict- 
ment. A  motion  for  a  new  trial  was  made  by  the  prisoner's 
counsel,  on  the  ground  that  the  jury  were  misdirected  by  the 
court.  This  motion  having  been  overruled,  and  judgment 
of  death  having  been  pronounced  by  the  court,  the  prisoner 
appealed  to  the  Supreme  Court. 
The  following  is  the  case  submitted  to  this  courts^ 
On  the  trial  of  the  issue,  one  Ragan,  a  witness  for  the 
prosecution,  deposed,  that  one  night  in  November,  1839,  he 
was  at  a  shop  in  Raleigh  kept  by  himself  and  one  Aaron 
Johnson,  the  father  of  the  prisoner.  The  prisoner,  the  de- 
ceased, one  O'Brien  and  the  witness  were  there.  A  quarrel 
arose  between  O'Brien  and  the  prisoner,  who  struck  O'Brien 
two  blows.  They  were  separated  and  the  prisoner  went  ouU 
When  witness  went  to  close  the  door,  the  prisoner  came  to 
the  door.  Beasley  (the  deceased)  asked  the  prisoner  what 
was  the  use  of  having  such  a  fuss.    Prisoner  asked  him  if 
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he  took  it  up.    He  said  he  did  not;    Prisoner  said  he  \va&  Dec.  1840 
not  afraid  of  him,  to  which  deceased  replied  by  affirming  ""ITT 
that  he  was  not  afraid  of  prisoner.    And  thereupon  prisoner        v 
immediately  raised  his  arm,  and  a  pistol  fired.    Prisoner  im-  Johnafcn* 
mediately  went  away;  the  deceased  also  went  out,  exclaim- 
ing "lama  dead  man." 

The  death  of  the  deceased  from  a  wound  then  inflicted 
by  the  discharge  of  the  prisoner's  pistol  was  fully  proved, 
and  was  admitted. 

The  prisoner  examined  one  Pollard,  who  deposed  that,  ori 
the  night  mentioned  by  Ragan,  he  went  to  the  shop  to  buy 
some  fish.  The  deceased,  who  was  acting  as  an  assistant 
or  clerk  in  the  shop,  went  with  the  witness  into  a  back  room 
of  the  shop  to  get  the  fish.  When  witness  came  in  O'Brien 
and  prisoner  were  quarrelling,  and  when  witness  and  the 
deceased  returned  into  the  shop  from  the  back  room,  they 
were  still  quarrelling;  when  the  deceased  told  prisoner  to 
behave  himself.  Prisoner  asked  the  deceased  if  he  took  it 
up.  Deceased  said  he  did,  and  a  smart  quarrel  ensued  be- 
tween them.  After  some  time,  prisoner  said  he  would  go 
to  bed.  Deceased  said  he  should  not.  Prisoner  said  it  was 
hard  if  he  could  not  go  to  bed  in  his  father's  house,  and  took 
a  candle  and  went  into  the  back  room,  and  was  in  the  act 
of  ascending  the  stairs,  which  led  to  a  bed  room  above,  when 
the  deceased  went  up  to  prisoner,  seized  him  by  the  collar, 
pulled  him  through  the  back  room  and  shop  to  the  front 
door,  and  pushed  him  out,  kicking  him  at  the  same  time. 
As  this  was  done,  witness  (desirous  of  getting  away  from  the 
fuss)  got  out  of  the  shop  and  hastened  away,  and  soon  after 
heard  the  report  of  a  pistol. 

Several  witnesses  deposed  that,  within  a  few  minutes  af- 
ter the  pistol  was  fired,  they  heard  the  prisoner  say  that  he 
had  shot  the  deceased,  that  if  it  was  to  do  again  he  would  do 
the  same  thing,  and  if  any  person  touched  him  he  would 
shoot  him  likewise;  and  he  hoped  the  deceased  would  die 
and  go  to  hell. 

Polly  Mangum,  examined  for  the  State,  deposed  that,  on 
the  same  day,  the  prisoner  was  at  her  house  at  dinner;  said 
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Doe.  1840  he  had  bought  powder  and  shot,  and  intended  to  kill  a  man 

g.         that  night  before  the  bell  rang,  and  at  the  same  time  shewed 

t       a  pistol.    She  said  to  him  "  Madison,  why  are  yon  going  to 

Johnson,  do  ^1"  fae  replied  *'  aunt  Polly  is  it  not  a  shame  that  I  should 

have  to  work  all  day  in  the  hot  sun?"  She  then  asked  him 
whom  he  intended  to  kill;  to  which  he  replied  "  I  name  no 
names  and  value  no  law.'1  At  the  time  of  this  conversation, 
the  prisoner  had  been  drinking  but  was  in  his  senses. 

This  was  all  the  material  evidence,  except  to  support  and 
oppose  the  credit  of  the  witnesses,  Ragan  and  Pollard. 

The  Attorney  General  admited  that  if  the  testimony  of 
Pollard  was  true,  the  prisoner  was  guilty  of  but  manslaugh- 
ter, but  he  insisted  that  Pollard  ought  to  be  discredited,  and 
Ragan  should  be  believed,  and  that  upon  his  evidence  the 
prisoner  was  guilty  of  murder. 

The  prisoner's  counsel  commenced  his  address  to  the  jury, 
by  admitting  that,  if  Ragan's  evidence  was  true,  the  prisoner 
was  guilty  of  murder;  and  stated  to  the  jury  that  the  whole 
case  therefore  depended  on  the  question,  whether  Ragan  or 
Pollard  should  be  credited,  as  upon  the  case  as  stated  by  the 
latter,  it  was  but  manslaughter.  The  presiding  Judge  here 
interrupted  the  counsel,  and  said  he  should  instruct  the 
jury,  if  they  were  satisfied  that  the  prisoner  had  previous 
malice  against  the  deceased,  and  went  to  the  shop  on  the 
evening  of  the  homicide,  with  an  intent  to  provoke  a  quarrel 
and  revenge  himself,  he  was  guilty  of  murder,  although 
Pollard's  statement  should  be  true. 

The  prisoner's  counsel  insisted  that,  in  order  to  make  this 
case  one  of  murder,  supposing  Pollard's  statement  to  be  true, 
it  must  appear  that  the  prisoner  sought  the  provocation  he 
received,  or  that  he  did  not  act  under  its  influence;  that  his 
being  at  enmity  with  the  deceased  did  not  make  it  necessary 
that  he  should  take  more  from  him  than  from  a  stranger  or 
a  friend;  that  the  provocation  proved  by  Pollard  would  re- 
duce the  crime  to  manslaughter,  if  committed  on  a  friend  or 
stranger,  and  would  have  the  like  effect,  when  the  person 
killed  was  an  enemy,  if  he  acted  under  the  provocation;  that, 
if  the  prisoner  went  to  the  shop  to  bring  on  a  quarrel  as  a 
pretence  for  killing,  still  he  would  not  be  guilty  of  murder, 
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if  be  did  not  bring  on  the  quarrel,  but  acted  in  truth  upon  De«- 1840 
the  provocation  then  received,  and  would  not  so  have  acted  ~^Z 
but  from  the  provocation.    And  the  prisoner's  counsel  fur-       v 
ther  insisted  that  the  provocation  proved  by  Pollard  was  a  Joh«»0»« 
sufficient  and  adequate  motive  for  the  prisoner's  conduct,  to 
which  it  was  to  be  referred,  unless  by  some  .proper  evidence 
it  was  shewn  that  he  did  not  act  from  that  motive,  but  from 
something  deemed  malice,  or  proof  of  malice.     And  the 
counsel  contended  that,  in  this  case,  there  was  no  evidence, 
proper  to  be  left  to  the  jury,  that  the  deceased  was  the  object 
of  the  prisoner's  threat,  supposing  Pollard's  statement  true, 
nor  that  he  had  malice  or  ill  will  against  him,  nor  that  he 
sought  or  brought  on  the  quarrel,  nor  that  he  acted  but  from 
the  provocation  proved  by  Pollard.  v 

The  Judge,  in  leaving  the  case  to  the  jury,  after  directing 
them  that  on  Ragan's  evidence,  the  prisoner  would  be  guilty 
of  murder,  and  that  the  provocation  stated  by  Pollard  was 
sufficient  in  law  to  reduce  the  killing  to  manslaughter,  in- 
structed them  nevertheless,  that,  although  they  should  be- 
lieve Pollard's  evidence  to  be  true,  yet  if.  connecting  the  tes- 
timony of  Polly  Mangum  with  the  other  evidence  in  the 
cause,  they  could  collect  the  fact  that  the  deceased  was  the 
object  of  the  threat  deposed  to  by  her,  and  that  the  prisoner 
went  to  the  shop  with  the  intention  to  provoke  a  quarrel  with 
the  deceased,  in  order  to  gratify  his  avowed  vengeance,  then 
the  killing  was  murder,  notwithstanding  the  facts  proved  by 
Pollard. 

Attorney  General  for  the  State. 
Badger  for  the  prisoner. 

The  opinion  of  the  majority  of  the  court  was  delivered  by 
Gaston,  Judge.    After  an  anxious  consideration  of  this 
case,  the  court  is  unable  to  find  any  grounds,  on  which  to 
pronounce  the  judgment,  rendered  against  the  prisoner,  erro- 
neous. 

The  only  error  alleged  is,  because  of  misdirection  of  the 
presiding  Judge  in  his  instructions  to  the  jury.  It  has  not 
been  questioned,  nor  can  it  be  questioned,  but  that  it  is  the 
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Dec.  1840 duty  of  a  judge,  who  presides  at  the  trial  of  a  cause,  whetfo- 

Slal^     er  civil  or  criminal,  to  correct  every  misrepresentation  of  law 

v       made  to  the  jury,  although  admitted  to  be  law  by  the  par- 

Johnson,  j^  or  thoi r  counsel.  He  d6es  not  preside  merely  as  a  mod- 
ii  is  h*  erator,  to  enforce  order  and  decorum  in  a  discussion  address* 
jaVwil ec*  lo  a  bo^Yi  WM  whose  deliberations  he  has  no  concern, 
{^•J'1".  Btfand  over  whose  judgment  he  is  to  exercise  no  influence;  but 
■ny  cause,  he  is  an  integral  part  of  that  mixed  tribunal,  which  is  to  pass 
•  ▼Tor"  llPon  the  issue,  and,  while  he  is  forbidden  to  give  to  the  ju- 
eriiotiwi,  tory  u  an  opinion  whether  any  fact  is  sufficiently  proven,"  he 
miuvjtre.  is  bound  to  declare  and  expound  to  them  the  law  arising  up- 
law  marie0  on  those  facts.  Rev.  Stat.  c.  31,  s.  136. 
•Jiiou^h'7*  The  alleged  error  is  supposed  to  be,  partly  in  the  instruc- 
Sulwibl10 t'ons  nct,Ial'y  g^en,  and  partly  in  declining  to  adopt,  as  a 
the  parties  modification  of  those  instructions,  certain  positions,  for  which 
counsel,      the  prisoner's  counsel  contended  on  the  trial. 

The  instruction  given,  to  which  objection  has  been  taken, 
is  that  part  of  his  Honor's  charge,  wherein,  after  stating  that 
the  provocation,  testified  to  by  Pollard,  was  sufficient  in  law 
to  reduce  the  killing  to  manslaughter,  he  added,  "  that,  nev- 
ertheless, if,  connecting  the  testimony  of  Polly  Mangum  with 
all  the  other  evidence  in  the  cause,  they  could  collect  the 
fact,  that  the  deceased  was  the  object  of  the  threat  deposed 
to  by  her,  and  that  the  prisoner  went  to  the  shop  (where  the 
homicide  was  committed)  with  the  intention  to  provoke  a 
quarrel  with  the  deceased,  in  order  to  gratify  his  avowed 
vengeance,  then  the  killing  was  murder,  notwithstanding 
the  facts  proved  by  Pollard."  In  support  of  this  objection, 
it  has  been  argued  that  a  jury  cannot  collect  any  fact  from 
evidence,  unless  such  evidence  will  rationally  authorise  the 
inference  of  the  fact,  that  it  is  error  in  law  to  leave  it  to  them 
to  collect  a  fact,  of  which  no  testimony  has  been  given,  or 
none  but  of  a  vague  and  plainly  insufficient  character — and 
that,  in  the  case  under  consideration,  there  was  no  testimony 
to  warrant  a  fiuding  that  the  denunciation  of  the  prisoner 
was  directed  to  the  deceased;  and,  if  possible,  yet  less  that 
he  went  to  the  shop  with  intent  to  bring  on  a  quarrel  to  grat- 
ify his  avowed  vengeance.    To  us  it  seems  that  there  was  o» 
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vidence  fully  warranting  the  jury  in  inferring  the  whole  fact,  Dec.  1840 
the  existence  or  non-existence  of  which  was  left  to  their  judg*    g 
ment    It  was  not  a  vague  threat,  which  the  prisoner  utter-       v 
ed.      He  avowed  his  determination  to  kill  an  individual,  JohMon* 
whom,  however,  he  refused  to  name,  and  to  kill  him  that 
night;  and  he  exhibited  the  instrument,  which  he  had  pre- 
pared to  carry  this  purpose  into  execution;  and  on  that  night, 
with  that  instrument  of  death  concealed,  he  goes  to  the  shop 
of  which  the  deceased  has  the  charge,  gets  into  a  q« ar- 
ret with  him,  and,  at  the  time  and  in  the  manner  previ- 
ously declared,  unlawfully  kills  him.      Upon  this,  the  infer- 
ence that  the  deceased  was  the  person  whom  he  had  previ- 
ously resolved  to  kill,  becomes  irresistible,  until  there  be 
some  facts  to  repel  it.  An  act  was  done  precisely  of  the  kind 
which,  but  a  few  hours  before,  he  had  resolved  to  do,  and 
prepared  the  .means  to  execute;  and  it  was  done  at  the  time 
determined  on  and  with  the  means  prepared:  and  the  con- 
clusion must  be  that  this  was  the  act  so  designed,  unless 
there  be  some  indications  that  a  different  act  ol  the  same  kind 
was  contemplated.  What  was  the  evidence  to  repel  this  con- 
clusion?     No  more  than  this:  that,  immediately  before  the 
deed  was  committed,  he  received  from  the  deceased  such  a 
provocation  as  would  have  been  sufficient,  if  there  had  been 
no  malice,  to  excite  high  passion.     Admit  that  this  fact  had 
some  tendency  to  weaken  the  inference,  to  render  it  some- 
what less  conclusive,  it,  nevertheless,   left  the  question   of 
fact,  who  was  the  object  of  his  vengeance,  one  fit  for  the  de- 
termination of  the  jury.      It  is  to  be  remembered  that  pro-  prorocntioa 
vocation  never  disproves  malice;  it  only  rumoves  the  Pr*"l,^Jt^JV 
sumption  of  malice,  which  the  law  raises  without  proof.  A««e;  it  o»ij 
malicious  killing  is  murder,  however  gross  the  provocation,  fnwump- 
But  it  is  argued  that,  as  the  act  of  killing-  in  this  case  follow-  £'£' ^^J" 
ed  immediately  after  provocation,  the  legal  presumption  from  ti.e  i>iw 
the  act  is  that  it  was  committed   without   malice,  and  that  oot!  proof. 
therefore  it  cannot  be  regarded  as  evidence  at  all  to  establish  £0„* ^ji. 
inn  lice.  The  answer  is,  that  the  act  of  killing  was  not  relied  lingUrou*. 
on  as  evidence  of  malice.      There  was  proof,  aliunde^  of cw  *><>•« 
malice,  of  a  fixed  determination  to  kill.    The  act  of  killing,  JJJJJ^0" 
like  any  other  act,  corresponding  in  its  circumstances  with  a 
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Deo.  1840  previously  ascertained  purpose,  is  evidence,  because  of  this 
~  ^^     conformity,  to  designate  the  object  of  the  intended  action, 
y       and  therefore,  though  not  proof  of  malice,  it  may  point  out 
Johnson.  the  direction  of  ascertained  malice.      If  in  a  crowd,  I  tread 
on  a  man's  toes,  it  may  veil  be  presumed  that  the  act  was 
accidental;  but  if  it  appear  that  I  went  into  the  crowd  with 
the  purpose  to  render  .that  insult  to  some  person,  then  cer- 
tainly the  act  would  be  evidence  to  point  out  the  individual 
whom  it  was  my  purpose  to  insult*   In  forming  a  judgment 
upon  the  question,  how  far  the  fact  of  provocation  weakened 
the  inference  that  the  deceased  was  the  object  of  the  avowed 
vengeance  of  the  prisoner,  there  were  other  circumstances  in 
the  case  proper  to  be  taken  into  consideration.     It  appeared 
that  the  deceased  had  been  employed  to  keep  a  shop  in  Ra- 
leigh, belonging  in  part  to  the  father  of  the  prisoner.      The 
only  intimation,  previously  given,  of  the  unnamed  object  of 
his  enmity  is  to  be  found  in  the  exclamation,  "  is  it  not  a 
shame  that  I  should  have  to  work  all  day  in  the  hot  sun?" 
That  night,  at  the  shop,  wheft  forbidden  by  the  deceased  to 
sleep  there,  he  exclaimed  "it  is  hard  that  I  cannot  go  to  bed 
in  my  father's  house."      And,  after  the  fatal  deed  was  done, 
instead  of  expressing  sorrow  for  a  rash  act,  committed  in  the 
heat  of  passion,  he  uttered  a  horrid  wish  and  imprecation, 
indicative  of  a  deep-rooted  hatred  against  the  deceased. 
These  circumstances,  connected  with  the  fact  that,  on  the 
part  of  the  prisoner,  nothing  was  shewn,  tending  in  the  slight* 
est  degree  to  designate  any  other  object  of  his  vengeance, 
seem  to  point  out  the  deceased  as  the  person,  who,  supplant- 
ing him  in  his  father's  shop,  being  placed  in  an  easy  situa- 
tion, while  he  was  obliged  to  toil  "  all  day  in  the  hot  sun," 
was  regarded  by  him  with  the  deadly  hostility  thus  avowed, 
executed  and  unrepented  of. 

But  admitting  that  the  deceased  was  the  object  of  the 
prisoner's  vengeance,  it  is  denied  that  there  was  evidence 
to  warrant  a  finding  that  the  prisoner  went  to  the  shop  with 
intent  to  provoke  a  quarrel  and  gratify  his  vengeance.  For 
reasons,  which  will  hereafter  be  assigned,  we  hold  that  the 
charge  would  have  been  perfectly  correct,  had  it  omitted  the 
inquiry  as  to  an  intent  to  provoke  a  quarrel,  but  had  left  the 
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question  of  murder  to  depend  solely  on  the  fact,  whether  he  Dec.  1840 
went  to  the  shop  with  the  intent  to  kill  the  deceased.  But  g 
we  are  entirely  satisfied  that  the  circumstances  were  relevant  T 
and  fit  to  be  considered,  if  the  enquiry  were  material,  upon  Johnson, 
tie  question  of  intent  to  provoke  a  quarrel.  Let  us  advert 
for  a  moment  to  the  most  material  ,o£  those  circumstances. 
The  prisoner  has  formed  a  purpose  of  most  deadly  ven- 
geance against  the  deceased,  and  prepared  the  me^ns  to  ex- 
ecute it.  With  these  means  concealed,  he  goes  to  the  place 
where  the  deceased  is  ordinarily  to  be  found.  The  first  act 
he  is  engaged  in,  after  arriving  there,  is  a  quarrel  with  a 
third  person.  .  This  quarrel  the  deceased  had  a  right  to  sup- 
press, and  does  suppress.  But  the  prisoner  treats  this  con- 
duct as  the  taking  of  a  part  in  the  quarrel  against  him.  The 
next  act  is  an  attempt  to  take  possession  of  the  bed-room, 
connected  with  the  shop.  The  case  does  not  state  that  this 
was  the  bed-room  of  the  deceased,  and,  however  probable 
the  presumption  that  such  was  the  fact,  we  do  not  feel  our* 
selves  authorized  to  assume  it.  But  it  is  not  pretended  it 
was  the  bed-room  of  the  prisoner;  it  is  not  shewn  that  he 
had  ever  occupied  it,  or  had  any  right  to  occupy  it;  and  in- 
deed the  only  pretence  of  right  set  up  by  him  was,  that  his 
father  was  one  of  the  owners  of  the  shop.  Unquestionably  - 
the  deceased,  who  represented  the  owners  of  the  shop  and 
was  clothed  with  their  rights,  was  fully  justified  in  forbidding 
this  assumption  of  dominion  there,  and  the  perseverance  in 
such  assumption  was  a  rude  and  insulting  act.  If  the  deceas- 
ed, upon  this,  had  done  no  more  than  turn  him  out  of  doors, 
the  deceased  would  haVe  been  Wholly  blnineless  jn  the  trans- 
action. lJut  according  to  the  testimony  of  Pollard,  (which  - 
lor  the  purposes  of  the  present  enquiry  must  be  presumed  to 
be  true,)  in  turning  him  out  of  doors,  he  kicked  the  prison- 
er and  was  instantaneously  shot.  Now,  it  is  not  for  us,  nor 
was  it  for  the  Judge  below,  to  draw  the  conclusion  of  fact, 
that  the  prisoner  did  go  to  the  shop,  with  the  intent  to  bring 
on  a  quarrel  and  execute  the  purpose  of  death,  which  he  had 
formed  against  the  deceased;  but  if  the  intentions  of  men 
are  to  he  ascertained  by  their  acts,  these  acts  of  the  prisoner 
were  fit  for  the  consideration  of  the  jury,  to  enable  them  to 
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Dec.  1840 judge  what  was  his  intent.  He  had  resolved  to  kill;  he  went 

fi|aU     prepared  to  kill;  he  brought  on  a  quarrel  with  the  object  of 

t  .      his  vengeance,  and  in  that  quarrel  did  kill  him.      Can  it  be 

Johnson,  questioned  that  it  is  a  proper  enquiry,  did  he  intend  what 
happened? 

We  have  said  that  the  enquiry,  whether  the  prisoner  in- 
tended to  bring  on  a  quarrel,  was  not  a  material  one  for  de- 
termining on  the  character  of  his  crime.  We  take  the  prin- 
ciple to  be  clear,  that  when  a  deliberate  purpose  to  kill,  or  to 
do  great  bodily  harm,  is  ascertained,  and  there  is  a  conse- 
quent unlawful  act  of  killing,  the  provocation,  whatever  it 
may  be,  which  precedes  the  act,  is  to  be  thrown  out  of  the 
case  and  goes  for  nothing,  unless  it  can  be  shewn  that  this 
purpose  was  abandoned  before  the  act  was  done.  There  can 
be  no  such  thing  in  law  as  a  killing  with  malice,  and  also  up- 
on the  fur  or  brevis  of  passion;  and  provocation  furnishes 
no  extenuation,  unless  it  produces  passion.  Malice  excludes 
passion.  Passion  presupposes  the  absence  of  malice.  In  law 
they  cannot  co-exist  Murder  is  the  killing  with  malice  a- 
forethought.  If  there  be  killing,  and  malice  aforethought  be 
shewn,  both  of  the  constituents  of  the  crime  are  established, 
and  the  act  is  murder.  Certainly,  however,  it  must  be  ad- 
mitted that  the  most  determined  purpose  to  kill  may  be  re- 
pented of,  and  malice,  however,  deeply  settled,  may  be  aban- 
doned. But  there  must  be  something  to  shew  that  this  has 
been  done,  before  it  is  presumed.  There  is  a  lows,  or  rather 
a  tempvs,  penitentia  allowed,  but  to  avail  any  thing  it  must 
be  employed  for  repentance,  and  repentance  of  a  criminal 
purpose  is  not  presumed,  if  the  act  be  done,  which  that  pur- 
pose contemplated.  It  is  not  therefore  the  legal  presumption, 
where  a  provocation  intervenes  between  the  expression  of 
malice  and  the  act  of  killing,  that  the  slaying  was  upon  pas- 
sion and  not  upon  malice.  The  authorities  relied  upon  to 
establish  this  position,  when  fairly  interpreted,  lay  down  the 
opposite  doctrine,  that  the  presumption  in  such  cases  is,  un- 
less there  be  proof  to  the  contrary,  that  the  killing  was  upon 
malice  and  not  upon  passion.  It  is  admitted  that  the  passage 
produced  from  Mr.  East,  a  very  respectable  compiler  of  the 
criminal  law,  taken  per  se,  does  favor  the  view  pressed  by  the 
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prisoner's  counsel.  His  language  is,  '<  But  where  fresh  pro-  Deo.  1840 
vocation  intervenes  between  preconceived  malice  and  the  g 
death,  it  ought  clearly  to  appear  that  the  killing  was  upon  T 
the  antecedent  malice;  which  may  be  difficult  in  some  cases  Johasoo. 
to  shew  satisfactorily,  if  the  new  provocation  were  a  grievous 
one.  In  such  cases,  says  Hawkins,  it  shall  not  be  presumed 
that  tbey  fought  on  the  old  grudge,  unless  it  appear  by  the 
whole  circumstances  of  the  fact."  1  East.  c.  6,  s.  12.  It  is  to  be 
remarked,  however,  in  the  first  place,  that  this  passage  is  the 
concluding  part  of  a  section,  wherein  he  has  been  considering 
how  far  a  provocation  received  may  rebut  an  implication  of  ma- 
lice; and,  after  laying  down  the  proposition  that  a  provocation, 
immediately  preceding  the  act,  will  rebut  that  implication, 
"  but  that  it  will  be  no  answer  in  alleviation  to  express  ma- 
lice proven,"  he  proceeds  to  state  that  "therefore,  if,  upon  a 
provocation  received,  one  party  deliberately  and  advisedly  de- 
nounce vengeance  against  the  other,  and  afterwards  carry  his 
design  into  execution,  he  will  be  guilty  of  murder,  although 
the  death  happened  so  recently  after  the  provocation,  as  that 
the  law  might,  apart  from  such  evidence  of  express  malice, 
have  imputed  the  act  to  unadvised  passion:"  and  then  fol- 
low, as  a  qualification  or  exception,  the  words  first  quoted. 
Taking,  therofore,  the  whole  section,  its  meaning  is  this:— 
provocation  will  not  extenuate  a  killing  to  manslaughter,  al- 
though the  act  speedily  follows  upon  the  provocation,  and  be- 
fore the  blood,  if  raised  to  the  boiling  point  of  passion,  has 
time  to  cool,  if,  from  the  advised  and  deliberate  expression 
of  malice  it  can  be  collected  that  the  blood  was  not  thus  heat- 
ed by  that  provocation:  but  if  no  act  of  killing  then  take 
place,  and  an  additional  provocation  be  received,  and  there- 
upon the  person  so  provoked  slay  his  adversary,  it  is  a  fair  pre- 
sumption, unless  the  circumstances  of  the  fact  shew  the  con- 
trary, that  this  superadded  provocation  did  produce  such  high- 
ly excited  passion,  and  the  act  of  slaying  proceeded  from 
this  passion.  Thus  understood,  it  does  not  conflict  with  the 
views  we  have  taken.  But  Mr.  East,  in  this  passage  refers 
to  Hale  and  Hawkins,  who  are  justly  regarded,  not  as  respect- 
able compilers,  but  as  standard  authorities;  and  what  is  their 
language?  Mr.  East  refers  to  Hawkins,  Book  1,  ch.  13,  sec.  29, 
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P™»  18*0  30  (page  97.)    Hawkins'  word*  are,  « If  two  happen  to  fall 

gtata     out  upon  a  sudden  and  presently  agree  to  fight,  and  each  of 

▼       them  fetch  a  weapon,  and  then  one  kills  the  other,  he  is  guil- 

Johnson.  jy  0f  manslaughter  only,  because  he  did  it  in  the  heal  of 
blood.  And  such  an  indulgence  is  shewn  to  the  frailties  of 
human  nature,  that  where  two  persons,  who  have  formerly 
fought  on  malice,  are  afterwards  to  all  appearance  recon- 
ciled, and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  pre* 
sumed  that  they  were  moved  by  the  old  grudge,  unless  it  ap- 
pear by  the  whole  circumstances  of  the  fact."  Mr.  East,  re- 
fers also  to  1  Hale's  Pleas  of  the  Crown,  452.  The  entire 
passage  in  Hale  is  this:  "  If  there  be  an  old  quarrel  between 
A.  and  B.  and  they  are  reconciled  again,  and  then  upon  a 
new  and  sudden  falling  out  A.  kills  B.,  this  is  not  murder; 
but  if  upon  circumstances  it  appears  that  the  reconciliation 
was  but  pretended  or  counterfeit,  and  that  the  hurt  done  was 
upon  the  force  of  the  old  malice,  it  is  murder."  Here  we 
have  the  true  doctrine.  The  act  shall  be  attributed  to  passion 
produced  by  provocation,  and  not  to  the  old  grudge,  if  it  ap- 
pear  that  the  old  grudge  has  ceased.  One  of  the  cases  put 
by  Hale  on  the  next  page  is,  it  would  seem,  decisive  of  this 
point.  "  If  A.  challenge  B.  to  fight;  B.  declines  the  chal- 
lenge, but  lets  A.  know  that  he  will  not  be  beaten,  but  will 
defend  himself;  if  B.,  going  about  his  occasion,  wears  his 
sword,  is  assaifltedbyA.and  killed,  this  is  murder  in  A.;  but 
if  B.  had  killed  A.  upon  that  assault,  it  had  been  se  defenden- 
do,  if  he  could  not  otherwise  escape;  or  bare  homicide,  if  he 
could  escape  and  did  not.  But  if  B.  had  only  made  this  a 
disguise  to  secure  himself  from  the  danger  of  the  law,  and 
purposely  went  to  the  place,  where  probably  he  might  meet 
A.,  and  then  they  fight  and  he  kills  A.,  then  it  had  been  mur- 
der in  B.;  but  herein  circumstances  of  the  fact  must  guide 
the  jury."  If  B.  had  formed  no  determination  to  fight,  but 
intended  only  self-defence,  and  met  A.  accidentally,  then  the 
assault  upon  him  would  have  excused  the  act  of  killing  al- 
together, if  necessary  to  his  own  safety,  or  extenuated  it  to 
manslaughter,  if  not  required  by  such  necessity.  But  if  ia 
truth,  notwithstanding  his  declaration  to  the  contrary,  he  had 
formed  the  purpose  to  fight,  and  went  to  the  place  to  execute 
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that  purpose,  such  an  assault  would  be  no  excuse  or  allevia-  Dee.  1840 
tion,  and  bis  crime  would  be  murder;  and  the  enquiry  for  the  ' 
jury  is,  from  the  circumstances,  was  it  his  purpose  to  fight,  T 
and  did  he  go  with  that  purpose?  Such  is  regarded  settled  Jobnioo. 
law  in  the  courts  of  England  at  this  day,  where,  in  conse- 
quence of  the  numerous  cases  which  call  for  the  exercise  of 
great  legal  discrimination,,  precision  in  the  rule  on  this  sub- 
ject may  justly  be  expected.  In  the  late  case  of  the  Queen 
y.  Kirkhamy  reported  8  Car.  ic  Pay.  115  (34  E.  C.  L.  R. 
318,)  where  a  father  stood  indicted  for  the  murder  of  his  son, 
it  appeared  in  evidence  that  the  act  of  killing  was  preceded 
by  such  an  immediate  act  of  provocation,  as  would  extenu- 
ate the  crime  to  manslaughter,  unless  malice  was  shewn. 
The  crime  was  committed  on  Saturday,  and  testimony  was 
given  of  threats  to  kill  the  deceased,  uttered  by  the  prisoner 
on  the  preceding  Monday  and  Weduesday.  The  jury  was 
instructed  that  the  question  of  manslaughter  or  murder  de- 
pended upon  the  fact%  whether  these  threats  were  the  mere 
ebullitions  of  momentary  anger,  or  the  expressions  of  a  delib- 
erate purpose;  "so  that  if  they  believed  that  on  the  Monday 
or  Wednesday  before,  the  prisoner  used  the  threats  deliberate* 
ly,  then  all  the  quarrelling  and  wrestling  might  be  dismissed 
from  their  consideration." 

In  the  observations  made  upon  the  objections  to  the  in- 
struction given,  we  have  unavoidably  anticipated  much  that 
is  applicable  to  the  other  objection,  because  of  instruction 
not  given.  It  will  be  sufficient  for  us  now  to  remark,  in  re- 
lation to  this  objection,  that  provocation,  as  such,  is  not  an 
extenuation  of  the  act  of  killing,  although  passion,  conse- 
quent upon  provocation,  may  extenuate;  that  the  true  ques- 
tion is,  whether  the  act  be  the  result  of  such  passion  or  of 
malice;  and  that  the  relation  of  good  or  ill  will,  prevailing 
between  the  parties,  is  all  important  in  leading  to  the  deei* 
sion  of  that  question;  and  that  when  the  existence  of  delib- 
erate malice  in  the  slayer  is  once  ascertained,  its  continuance, 
down  to  the  perpetration  of  the  meditated  act,  must  be  pre* 
suroed,  until  there  is  evidence  to  repel  it  What  that  evi- 
dence should  be  it  is  hazardous  to  define.  But  there  must 
be  some  evidence,  and,  without  it,  the  jury  cannot  rightfully 
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Dee.  1840  fiD(],  or  the  court  give  an  instruction  implying  that  they  may 

Stale  "*  find,  a  discontinuance  of  deliberate  malice.    If  a  considera- 

v       ble  period  of  time  has  elapsed,  between  the  last  indications 

Johneen.  0f  tjje  wjG|ce(j  purpose  and  the  killing;  if  convenient  op- 

portunities  for  gratifying  vengeance  have  passed  over,  and 
no  use  was  attempted  to  be  made  of  them;  if  an  apparently 
amicable  intercourse  has  taken  place  between  the  parties  in 
the  mean-while;  these,  and  such  as  these,  would  be  circum- 
,  stances  well  worthy  of  the  consideration  of  the  jury,  as 
tending  to  shew  a  change  of  intention.  True,  it  is  in  the 
power  of  Him,  in  whose  hands  are  the  hearts  of  his  crea- 
tures, to  effect  this  change  in  the  twinkling  of  an  eye,  and 
He  alone  can  know  with  certainty  whether  it  hath  or  hath 
not  been  made.  But  men,  fallible  men,  obliged  to  judge  of 
human  motives,  and  yet  having  no  means  of  judging  but  by 
external  indications,  are  compelled  to  pronounce  the  unlaw- 
ful deed  the  consequence  of  the  wicked  purpose,  unless  there 
be  some  evidence,  which  their  understandings  can  discern, 
that  such  purpose  had  been  relinquished.  In  the  case  before 
us  there  is  one  thing,  which  we  can  pronounce  with  certain- 
ty. If  the  prisoner  did  go  to  the  place,  where  he  killed  the 
deceased,  with  intent  to  kill  him;  and  so  the  jury  have  found, 
and  so  in  our  opinion  they  were  warranted  to  find,  there  was 
x  no  evidence,  however  slight,  shewing,  or  tending  to  shew, 

that  this  intention  was  abandoned,  before  the  act  was  done. 
The  decision  of  this  court  must  be  certified  to  the  Superior 
Court  of  Wake,  with  directions  to  proceed  to  judgment  and 
sentence  of  death  against  the  prisoner,  agreeably  thereto,  and 
the  laws  of  this  State. 

Daniel,  Judge,  delivered  a  dissentient  opinion  as  follows: 
The  Judge  charged  the  jury  that  "if  they  could  collect 
the  fact,  that  the  deceased  was  the  object  of  the  threat  de- 
posed to  by  P.  Mangum,  and  that  the  prisoner  went  to  the 
shop,  with  an  intention  to  provoke  a  quarrel  with  the  deceas- 
ed, in  order  to  gratify  his  avowed  vengeance,  then  the  killing 
was  murder,  notwithstanding  the  facts  proved  by  Pollard." 
This  part  of  the  charge  is  particularly  objected  to  by  the 
prisoner's  .counsel.    He  says  that  there  was  no  evidence  in 
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the  case,  which  tended  to  shew  the  court  and  jury,  that  the  Dec- 184° 
prisoner  sought  a  provocation  to  be  given  him  by  the  deceas-    gtate 
ed,  that  he  might  have  a  pretext  to  fire  on  him  as  he  did,       r 
and  that  the  judge  should  have  told  the  jury,  that  there  was  John«o&* 
no  evidence  in  the  case  to  support  that  position  taken  by  the 
Attorney  General.    He  contends  that  the  cause  or  motive, 
that  prompted  the  fire,  should  have  been  distinctly  left  to  be 
found  by  the  jury,  with  instructions  from  the  court,  that,  if 
the  cause  was  the  next  immediate  provocation  given  by  the 
deceased,  by  dragging  the  prisoner  through  the  rooms  and 
kicking  him  out  of  doors,  then  it  was  only  a  case  of  man- 
slaughter; but,  if  the  cause  of  the  fire  was  upon  a  former 
gmdge,  then  it  was  murder. 

One  reasonable  creature  killing  another  human  being,  with 
malice  aforethought,  is  the  legal  definition  of  murder.  But 
for  any  assault,  made  with  violence  or  circumstances  of  indig- 
nity upon  a  man's  person,  as  by  pulling  by  the  nose,  if  it  be  re- 
sented immediately  by  the  death  of  the  aggressor,  and  if  it  ap- 
pear that  the  party  acted  in  the  heat  of  blood  upon  the  provoca- 
tion, this  will  reduce  the  crime  to  manslaughter.  I  East. 
P.  C.  233.  Kel.  135,  4  Blac,  191.  Such  a  provocation,  the 
law  presumes,  might,  in  human  frailty,  heat  the  blood  to  a 
proportionable  degree  of  resentment,  and  keep  it  boiling  to 
the  moment  of  the  fact;  so  that  the  party  may  rather  be  con- 
sidered as  having  acted  upon  a  temporary  suspension  of  rea- 
son, than  from  any  deliberate  malicious  motive.  1  East-  P. 
G.  258.  In  case  of  a  legal  provocation,  strictly  so  considered, 
the  heat  of  blood  will  extenuate  the  guilt  ot  the  party,  acting 
tinder  its  adequate  influence,  even  though  he  make  use  of  a 
deadly  weapon,  1  East.  P.  C.  258.  It  is  admitted  in  the  case 
before  us,  that  the  provocation  given  by  the  deceased,  next 
immediately  before  the  pistol  was  fired,  (as  deposed  to  by 
Pollard,)  would,  if  true  and  standing  alone,  have  reduced 
the  killing  to  manslaughter.  It  is  contended  for  the  State, 
that  the  evidence  of  the  witness  Mangum  and  the  subse- 
quent killing  of  Beasley  by  the  prisoner,  was  strong  and 
sufficient  presumptive  evidence  of  aforethought  malice  a- 
gainst  the  deceased.  I  admit  that  it  was  sufficient  evidence 
to  go  to  the  jury  upon  that  point.    But  the  question  still  re- 
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Dec.  1840  tarns,  did  the  prisoner  fire  by  force  of  the  promptings  of  that 
~  aforethought  malice,  or  was  he  moved  to  fire  by  the  provo- 

v  cation,  just  then  received?  Malice  aforethought  is  the  result 
Johnson.  0f  deliberation;  if  the  prisoner  fired,  when  his  blood  was 
boiling  by  the  provocation,  when  he  was  under  a  brevis  fw> 
ror,  and  as  it  were  without  reason,  the  presumption  arises  that 
the  act  was  done  from  the  impulse  of  immediate  anger  and 
excitement.  If  so,  it  negatives  the  charge  that  it  was  done 
by  the  promptings  of  the  aforethought  malice.  The  jury 
might  find  &  locus  penitently  or  a  cesser  of  the  former 
grudge,  and  that  the  killing  was  the  rusult  ot  the  brevis  fu- 
rort  which  the  prisoner  was  thrown  into  by  the  immediate 
provocation.  If.  A.  has  malice  against  B«  and  intends  to 
murder  him,  at  a  time  when  he  can  conveniently  do  it,  B., 
ignorant  of  the  design,  but  for  some  illegal  cause  or  other, 
sets  upon  A.  with  such  violence,  that  it  becomes  absolutely 
necessary  for  him  to  kill  B.  to  save  his  own  life;  is  this  mur- 
der in  A.,  because  there  was  proof  that,  sometime  before,  he 
had  malice  against  B?  I  should  suppose  uot;  and  the  jury, 
I  think,  would  be  left  to  say  that  the  death  blow  was  given 
under  the  immediate  and  natural  impulse  of  A.  to  save  his 
own  life,  and  therefore  excusable  homicide.  So  likewise,  in 
the  case  just  supposed,  if  B.  assault  A.  by  taking  him  by  the 
collar,  and  forcibly  drag  him  through  two  rooms,  and  then 
kick  him  out  of  the  door  in  the  presence  of  company,  and 
A.  instantly  fires  a  pistol  and  kills  B.,  are  the  jury  compell- 
ed to  say  this  is  murder,  because  bf  the  antecedent  grudge? 
Can  they  not  say,  if  they  believe  the  truth  to  be  so,  that  A. 
was  induced  to  fire,  from  the  immediate  anger  or  brevis  fu- 
ror ^  into  which  be  was  thrown  from  the  provocation  just  be* 
fore  received,  and  that  it  was  manslaughter?  It  seems  to  me 
that  the  jury  would  be  at  liberty  so  to  find,  and  that  they 
ought  so  to  find,  unless  it  "  clearly  appeared"  that  the  pri- 
soner killed  under  the  former  malice.  The  case  of  the 
Queen  v.  Kirkham%  34  Eng.  0.  L.  R.  318,  so  far  from  be- 
ing authority  against  this  position,  is  a  case,  as  it  seems  to 
me,  in  favor  of  it.  The  Reporters  (Carrington  and  Payne) 
give  the  substance  of  the  case  thus:  u  In  order  to  reduce  the 
killing  of  a  person  to  manslaughter,  there  must  not  only  be 
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ft  sufficient  provocation,  but  the  jury  must  be  satisfied  that  D*c.  i8*e 

the  fatal  blow  was  given,  in  consequence  of  that  provocation,  •" 

tf  A.  had  formed  a  deliberate  design  to  kill  B.,  and,  after  this,  * 
they  meet  and  have  a  quarrel,  and  many  blows  pass,  and  A.  iobnton. 
kills  B.,  this  will  be  murder,  if  the  jury  are  of  the  opinion 
that  the  death  was  in  consequence  of  the  previous  malice, 
and  not  of  the  sudden  provocation.'9  What  would  the  crime 
be,  if  the  jury  should  be  of  the  opinion  that  the  death  was  in 
consequence  of  the  sudden  provocation,  and  not  of  the  ante- 
cedent malice?  I  answer,  only  manslaughter.  And  then  is 
it  not  a  question  for  the  jury  to  decide,  whether  the  death- 
blow was  inflicted  in  consequence  of  the  previous  malice  or 
in  consequence  of  the  sudden  provocation?  It  seems  to  me 
that  it  is.  "In  every  case,  where  the  point  turneth  upon  the    ' 

• 

question,  whether  the  homicide  was  committed  wilfully  and 
maliciously,  or  under  circumstances  justifying,  excusing  or 
alleviating,  the  matter  of  fact  is  the  proper  and  only  province 
of  the  jury.9'  Foster's  C.  L.  255.  In  the  case  of  the  Queen 
v.  Kirkham,  Judge  Coleridge  begins  his  charge  to  the  ju- 
ry, by  shewing  the  distinction  between  the  crime  of  murder 
by  malice  implied  in  law*  from  death  happening  by  the  use 
of  a  deadly  weapon,  where  no  provocation  had  been  given, 
and  the  crime  of  manslaughter,  where  death  is  inflicted  by 
a  deadly  weapon,  but  where  a  sufficient  provocation  had  been 
given  at  the  time.  He  says,  that,  in  the  first  case,  the  slayer 
is  cool  and  must  be  taken  to  have  malice;  in  the  other,  he 
has  not  malice,  if  he  acted  upon  the  provocation.  He  then 
proceeds  to  say,  "  If  a  person  has  received  a  blow,  and,  in 
the  consequent  irritation,  immediately  inflicts  a  wound  that 
occasions  death,  that  will  be  manslaughter.  But  the  slayer 
shall  not  be  allowed  to  make,  this  blow  a  cloak  for  what  he 
does;  and,  therefore,  though  there  has  been  an  actual  quar- 
rel, and  the  deceased  shall  have  given  a  number  of  blows, 
yet  if  the  party  inflict  the  wound,  not  inconsequence  of  those 
blows,  but  in  consequence  of  previous  malice,  all  the  blows 
will  go  for  nothing.  So,  in  the  present  case,  if  there  was  a 
stab  given  in  consequence  of  a  grudge,  entertained  a  day  or 
two  before,  all  that  passed  between  these  parties  at  the  very 
time  must  go  for  nothing,  for  the  simple  reason  that  the  blows 

21 
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Dee.  1840  were  not  the  cause  of  the  crime.*  The  Reporters  then  makd 

Slate     Judge  Coleridge  to  say  to  the  jury,  "So  that  if  you  believe, 

r       on  the  Monday  or  Wednesday  before,  the  prisoner  used  the 

Johnson,  threats  that  have  been  sworn  to,  deliberately,  then  all  the 
quarrel  and  the  wrestling  tnay  be  entirely  dismissed  from 
your  consideration."  The  English  Reporter  or  the  printer 
must,  in  the  last  quoted  pari  of  the  charge  of  the  Judge, 
have  omitted  these  words:  "  if  the  prisoner  had  killed  his 
son  with  the  knife,  in  consequence  of  those  previous  threats 
deliberately  made.'*  If  the  omission,  which  I  contend  is 
made  in  the  report,  be  not  supplied  in  some  way,  then 
the  report  of  the  case  makes  Judge  Coleridge  contradict 
himself;  for  his  remarks,  just  before  made,  had  left  the  jury 
to  understand,  that  if  the  fatal  stroke  was  given  from  imme- 
diate provocation,  which  the  blows  given  by  the  deceased 
had  produced,  it  would  be  but  a  case  of  manslaughter,  not- 
withstanding the  antecedent  grudge.  In  this  way,  the  opin- 
ion 6f  Judge  Coleridge  will  correspond  with  what  is  said 
to  be  the  law  by  Mr.  East  in  his  Pleas  of  the  Crown  224, 
and  other  writers. .  Mr.  East  says:  "  when  fresh  provocation 
Intervenes  between  preconceived  malice  and  the  death,  it 
ought  clearly  to  appear  that  the  killing  was  upon  the  ante- 
cedent malice;  which  may  be  difficult  to  shew  satisfactorily, 
if  the  new  provocation  was  a  grievous  one."  "In  such  ca- 
ses," says  Hawkins,  "it  shall  not  be  presumed  they  fought 
on  the  old  gtudge,  unless  it  appear  by  the  whole  circum- 
stances of  the  fact."  That  Baron  Cowyns  understood  Hale 
to  hold  the  law  to  be  the  same  way  is  to  be  seen,  4  Com- 
Dig.  (Justices)  M.  16.  "Though  there  wns  former  malicef 
if  they  were  reconciled  and  quarrel  upon  a  new  occasion. 
So  if  they  fight  upon  malice  and  are  parted,  and  afterwards 
fight  upon  a  sudden,  it  is  but  manslaughter  in  each 
case."  He  cites  Hale's  P.  C.  49,  for  both  positions.  In 
such  a  case,  it  seems  to  me,  the  jury  are  at  liberty  to  say 
there  was  a  cesser  of  the  previous  malicious  intent,  and  that 
the  presumption  was,  that  the  act  flowed  from  a  new  and  a 
different  cause;  and  if  the  act  flowed  from  the  violent  pro- 
vocation immediately  given,  it  could  not  flow  from  the  an- 
tecedent malice:  therefore  the  killing  could  not  be  murder, 
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for  it  lacked  the  necessary  ingredient  to  constitute  that  D«c.  I8i6 
crime,  viz:  killing  with  malite  aforethought,  or  by  lhe"~g^£ 
promptings  of  aforethought  malice.    Notwithstanding,  I  ad-       t 
mit  that  the  presumption  may  be  rebelled;  and  if  the  jury  Jabn»on. 
were  satisfied  that  the  killing  was  upon  the  antecedent  mal- 
ice, it  would  be  murder.    1  East  232—1  Hale  P.  C.  452. 
The  law,  as  I  have  here  stated  it  to  be,  was  so  understood 
by  the  Judge  and  the  counsel,  both  for  the  State  and  the 
Prisoner. 

To  get  clear  of  what  seemed  to  be  the  recent  provocation, 
the  counsel  for  the  State  insisted,  that  the  prisoner  sought 
what  was  done  by  the  deceased,  as  a  pretext  or  cloak  to  fire 
upon  him  and  kill  him.  We  are  now  called  upon  to  review 
the  charge  of  the  Judge  upon  this  particular  point  in  the 
case,  under  all  the  facts  that  had  been  proved  by  the  two 
witnesses,  Mangum  and  Pollard.  Whether  the  prisoner 
sought  a  provocation  to  be  given  by  Beasley,  that  he  might 
kill  him,  was  the  turning  point  of  life  or  death  in  this  case. 
Where  is  the  evidence  that  the  prisoner  went  to  the  shop 
with  that  view,  or  that  he  sought  a  provocation  to  kill  him? 
They  nev<5r  before  had  even  angry  words;  the  shop  was  a 
tippling  shop,  and  belonged  in  part  to  the  prisoner's  father; 
the  prisoner  loved  ardent  spirits;  was  it  not  natural,  then, 
that  he  should  go  there  to  gratify  his  propensity  for  drink? 
The  prisoner's  being  at  the  shop  that  night  is,  then,  reasona- 
bly and  naturally  accounted  for.  What  next?  The  prison- 
er and  O'Bryan  quarrel;  who  began  the  quarrel  is  not  stated. 
is  it  remarkable  that  a  man,  who  was  in  drink  at  dinner 
time  and  in  a  tippling  shop  at  night,  should  be  in  a  quarrel 
with  another  man  in  the  same  shop?  It  is  well  known  to 
be  a  frequent  occurrence;  therefore  there  is  nothing,  as  it 
seems  to  me,  in  this  circumstance.  What  next?  The  de- 
ceased, the  keeper  of  the  shop,  tells  the  prisoner  to  behave 
himself;  the  prisoner  says  "do  you  take  it  up?"  Is  there 
any  thing  remarkable  in  the  fact  of  a  man  in  a  passion,  in  a 
war  of  words  with  another  person,  being  thus  accosted,  mak- 
ing just  such  an  answer?  I  think  not.  The  deceased  and  the 
prisoner  quarrel  for  some  time;  afterwards,  the  prisoner  said 
be  would  go  to  bed;  the  deceased  said  he  should  not;  th$ 
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D«e.  1840  prisoner  said  it  was  hard  he  could  not  go  to  bed  in  his  fa- 

-  T~ theft  house,  (Ragan,  the  part  owner  of  the  house,  there  and 

?       making  no  objection;)  he  took  a  candle  and  attempted  to  go 
JohiMf,  up  stairs,  where  there  was  *  bed;  the  deceased,  without  any 

•  notice  to  the  prisoner  to  leave  the  house,  illegally  takes  him 

•  by  the  collar,  drags  him  through  two  rooms  and  kicks  him 
out  of  doors,  and  instantly  the  prisoner  fixed  the  pistol.  And 
these  slight  circumstances  are  left  by  the  court  to  the  jury, 
to  find  the  life  or  death  feet,  that  the  prisoner  went  to  the 
shop  that  night  with  the  design  to  seek  a  provocation  to 
kill  a  man,  that  he  never  before  had  an  qngry  word  with. 
It  seems  to  me  that  all  these  things,  taken  together,  do  not 
raise  any,  or  at  most,  but  a  very  slight  presumption  of  the  fact 
sought  to  be  established,  viz:  that  the  prisoner  sought  a  pro* 

.  vocation,  as  a  pretext  to  kill  Beasley.  I  admit  that  a  man 
may  be  found  guilty  of  murder  upon  presumptive  evidence. 
Bat  the  presumption  must  be  strong  and  cogent,  not  leaving 
on  the  mind  a  rational  doubt  to  the  contrary.  If  the  pre* 
sumption  of  a  material  feet  be  slight,  as  I  think  it  was  in 
this  case,  it  availeth  nothing;  it  is  no  evidence  in  a  life  and 
death  case,  and  the  Judge  should  have  so  informed  the  jury. 
He  did  not;  but  he  left  the- jury  to  find  a  fact,  which  would 
raise  the  crime  from  manslaughter  to  murder,  upon  circum- 
stances which  the  law  pronounces  to  be  no  evidence  to  prove 
that  fact.  The  words  made  use  of  by  the  prisoner,  after  he 
had  fired  the  pistol,  in  my  mind,  weigh  nothing.  They 
were  or  might  be  the  ebullitions  of  a  vulgar  mind,  made  in 
the  moment  of  anger  and  great  exasperation  from  the  recent 
provocation. 
I  think  there  should  be  a  new  trial. 

Per  Cvrum.    Judgment  of  the  Superior  Court  affirmed. 


MEMORANDUM. 

At  the  session  of  the  General  Assembly  1840-1841,  the 
Honorable  William  H.  Battle,  who  had  been  temporari- 
ly appointed  by  the  Governor  and  Council,  was  elected  a 
Judge  of  the  Superior  Courts  of  Law  and  Equity. 

At  the  same  sesston,  Matthias  E.  Manly,  Esquire,  was 
elected  a  Judge  of  the  Superior  Courts  of  Law  and  Equity 
in  the  place  of  the  Honorable  Edward  Hall,  whose  commis- 
sion had  expired. 

At  the  same  session,  Hugh  McQueen,  Esquire,  was  elect- 
ed Attorney  Genera]  in  the  place  of  John  R.  J.  Daniel,  Es- 
quire, whose  commission  had  expired. 
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STATE  w.  ABRAHAM  CROW. 

It  ii  not  sufficient,  to  constitute  an  assault,  that  a  man  of  ordinary  firmness 
should  believe  he  was  about  te  be  stricken ;  but  if  it  can  be  collected 
from  the  circumstance*,  that,  notwithstanding  appearances  to  the  con* 
trary,  there  was  not  a  present  purpose  to  do  an  injury,  there  is  no  as- 
sault.     The  jury  must  judge  of  these  circumstances. 

When  the  defendant,  at  the  time  he  raited  his  whip,  and  shook  It 
at  plaintiff,  though  within  striking  distance,  made  use  of  the 
words,  "were  yon  Hot  an  old  man,  1  would  knock  yon  down," 
this  does  not  import  a  present  purpose  to  strike,  and  does  not  in  law 
amount  to  an  assault. 

The  case  of  the  State  r:  Davis,  1  Iredell's  Rep.  127  cited  and  approved. 

The  defendant  was  indicted  and  tried  at  the  Spring  Tern^  -      18- • 
1841,  of  Kutherford  Superior  Court,  before  his  honor  Judge 
Battle,  for  an  assault  on  one  William  Grayson.    The  case 

appealed  to  be  this;    One  witness  testified  that  he  heard  the 
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June  1841  parties  have  some  words,  and  he  then  saw  the  defendant  raise 
a  whip,  which  he  had  in  his  hand,  and  shake  it  at  Grayson, 
y       swearing  that  he  had  a  great   mind  to  kill  him ;  and  that, 
Crow.    at  the  time  when  the  defendant  raised  his  whip,  he  was  within 
I  striking  distance  of  Grayson,  but  did  not  strike  him,  although 
( not  prevented  from  doing  so  by  the  interference  of  any  other 
person.    One  or  two  other  witnesses  testified  that  they  did 
not  see  the  defendant  raise  the  whip,  but  heard  him  say  to 
Grayson,  "  were  you.  not  an  old  man  I  would  knock  you 
down."    The  defendant's  counsel  contended  that  no  assault 
was  proved,  because  the  words  which  accompanied  his  acts, 
qualified  them  and  shewed  that  he  had  no  intention  of  strik- 
ing, and  consequently  there  was  no  such  offer  or  attempt  to 
_ strike  as  constituted  an  assault.    The  Court  charged  the  Ju- 
|    ry  that,  notwithstanding  the  words  used  by  the  defendant 
when  he  raised  his  whip  and  shook  it  at  Grayson,  jyet  if  his 
conduct  was  such  as  would  inriiu&jjnan^of  ordinary .firm- 
ness tO  gjippnqe  ha  yr»g  ahnqt  \e\  frft  fltricken  find  to  Sf like  his 

assailant  in  jel£deJBnse>thB-lattPT  would  be  guilty.  Other- 
wise, there  might  be  a  fight  and  the  peace  broken,  and  yet 
neither  party  be  guilty.  And  further,  that  otherwise,  one 
man  might  follow  another  all  over  the  Court  yard,  shaking  * 
stick  over  his  head,  and  yet  not  be  guilty,  provided  he  took 
care  to  declare,  while  he  was  doing  so,  that  "  he  had  a  great 
mind  to  knock  him  down." 

The  Jury  found  the  defendant  guilty,  and  a  new  trial  be- 
ing refused,  judgment  was  pronounced  against  him,  from 
which  judgment  he  appealed  to  the  Supreme  Court 

The  Attorney  General  for  the  State,  cited  ArchbohPs 
Crim.  Flead.  347.  Hawkins,  c.  52,  s.  1. 
No  counsel  appeared  for  the  defendant. 

Daniel,  J.  The  Judge  charged  the  Jury  "  that  if  the 
conduct  of  the  defendant  was  such  as  would  induce  a  man  of 
ordinary  firmness  to  suppose  he  was  about  to  be  stricken,  and 
to  strike  in  self  defence,  the  defendant  would  by  such  conduct 
be  guilty  of  an  assault."  We  admit  that  such  conduct  would 
be  strong  evidence  to  prove,  what  every  person  who  relies  \ 
on  the  plea  of  son  assault  demesne  must  prove  to  supportj* 


IF 
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his  plea,  to-wit,  that  his  adversary  first  attempted  or  offetettfane  1341 
to  strike  him ;  but  it  is  not  conclusive  evidence  of  that  fact :    g 
for  if  it  can  be  collected,  notwithstanding  appearances  to  the       Tj 
contrary,  that  there  was  not  a  present  purpose  to  do  an  inju-    Cro^ 
ry,  theje  is  no  assault.  State  v.  Davis,  1  IredelVs  Rep.  127. 
he  law  makes  allowance,  to  some  extent,  for  the  angry  pas- 
sions and  infirmities  of  man.     It  seems  to  us,  that  the  words 
used  by  the  defendant,  cotemporaneously  with  the  act  of  rais-  *  * 

ing  his  whip,  were  to  be  taken  into  consideration,  as  tending 
to  qualify  that  act,  and  shew  that  he  hacLpo  intention  tojrtrike. 
'The  defendant  cud  not  strike,  although  he  had  an  opportuni- 
ty to  do  so,  and  was  not  prevented  by  any  other  person.  The 
Judge  should,  as  it  seems  to  us,  have  told  the  Jury,  that  if,  at 
the  time  he  raised  his  whip  and  made  use  of  the  words,  "were 
you  not  an  old  man  I  would  knock  you  down,"  the  defendant 
had  not  a  present  purpose  to  strike,  in  law  it  was  not  an  as- 
sault. We  again  repeat  what  was  said  in  Davis'  case.  "  It 
is  difficult  to  draw  the  precise  line  which  separates  violence 
menaced  from  violence  begun  to  be  executed,  for  until  the 
execution  of  it  be  begun,  there  can  be  no  assault."  The  evils,  t 
which  the  Judge  supposed  might  follow,  if  the  law  was  dif- 
ferent from  what  he  stated  it  to  be,  can  always  be  obviated 
by  the  offending  party's  being  bound  to  his  good  behaviour. 

There  must  be  a  new  trial. 

••• 

Pjsr  Curiam,  New  trial  awarded. 
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Jon*  1841  STATE  «#.  JOEL  FORE  and  SUSAN  CHESNUT. 

The  marriage  between  a  free  person  of  color  and  a  white  person  is,  by 

•  •  the  law  of  this  State  (act  of  1838,  c.  24),  nail  and  Toid,  and  therefore, 

•  when  such  persons  bed  and  cohabit  together,  they  come  within  the 
provisions  of  the.  act  of  Assembly  against  Fornication  and  Adultery. 
Her.  St.  e.  34,  s.  46.  ^ 

An  indictment  ought  to  be  certain  to  every  intent  and  without  anyHK* 
tendment  to  the  contrary.  But  if  the  sense  be  clear  and  the  charge 
sufficiently  explicit  to  support  itself,  nice  objections  ought  not  to  be 
regarded. 

An  indictment,  charging  that  J.  F.  did  "  take  into  hit  house  one  S.  U. 
and  they  did  then  and  there  have  one  or  more  children  without  parting, 
or  an  entire  separation,  they,  the  said  J.  F.  and  S.  C.  never  having 
been  lawfully  married,"  is  sufficiently  certain,  though  carelessly  ex- 
pressed. The  Couit  must  intend  from  these  expressions  that  the 
parties  were  of  different  sexes* 

This  was  an  indictment  against  the  defendants,  tried  at 
Spring  Term,  1841,  of  Lsnoir  Superior  Court,  before  his  Hon- 
or, Judge  Bailey.  The  indictment  was  in  the  following 
words,  to-witf: 

"Stateof  North  Carolina, "}  Superior  Court  of  Law, 

Lenoir  County.     J  **'         Fall  Term,  1840.  * 

The  Jurors,  for  the  State  upon  their  oaths  present,  that 
Joel  Fore,  late  of  the  County  of 'Lenoir,  on  the  first  day  of 
August,  in  the  year  one  thousand  eight  hundred  and  forty, 
and  on  divers  other  days  and  times  before  the  taking  of  this 
inquest,  with  force  and  arms,  at  and  in  the  County  aforesaid, 
did  take  into  his  house  one  Susan  Chesnut,  and  they  did 
then  and  there  live  and  bed  and  cohabit  together  without  be- 
ing lawfully  married,  contrary  to  the  form  of  the  Statutes  in 
such  cases  made  and  provided,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace  and  dig- 
nity of  the  State. 

And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  Joel  Fore,  late  of  the  County  aforesaid, 
on  the  day  and  year  aforesaid,  and  on  divers  other  days  and 
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tiroes,  at  and  in  the  County  aforesaid,  with  force  and  arms,  Jane  1841 
did  take  into  his  house  one  Susan  Chesnut,  and  they  did    State 
then  and  there  have  one  orfmore  children,  without  parting,       ▼. 
or  entire  separation,  they,  the  said  Joel  Pore  and  Susan  Ches- Fore  &  ■* 
nut,  never  having  been  lawfully  married,  contrary  to  the  act 
of  Assembly  in  such  case  made  and  provided,  to  the  evil  ex* 
ample  of  all  others  in  like  case  offending,  and  against  the 
peace  and  dignity  of  the  State." 

Upon  the  trial  it  was  proved  that  the  defendants  had,  con- 
tinuously for  a  year  immediately  preceding  the  finding  of  the 
bill  of  Indictment,  bedded  and  co-habited  together  as  man 
and  wife,  and  had  one  child  without  parting ;  and  it  was 
admitted  by'defendants'  counsel,  that  the  defendant  Joel  was 
a  free  person  of  color,  and  the  defendant  Susan  was  a  white 
woman.  The  defendants'  counsel  offered  in  evidence  a  \u 
cence  from  the  Clerk  of  the* County  Court,  authorizing  the 
marriage  of  the  defendants,  bearing  a  date  subsequent  to  the 
act  of  Assemblyjpassed  during  the  session  of  eighteen  hun- 
dred and  thirty  eight — nine,  declaring  marriages  between 
free  persons  of  color  and  white  persons  null  and  void ;  and  - 
further  offered  to  prove  that  the  marriage  was  duly  solemniz- 
ed in  the  year  1840,  prior  to  the  co-habitation.  The  Court 
rejected  this  testimony,  and  the  defendants  were  convicted. 
Rule  for  a  new  trialjupon  the  ground  of  the  improper  rejec- 
tion of  testimony.  Upon  argument  the  rule  discharged. — 
Whereupon,  the  defendant's  counsel  moved  in  arrest  of  judg- 
ment. This  motion  was  over-ruled,  and  judgment  pronoun- 
ced for  the  State.  From  this  judgment  the  defendants  ap- 
pealed to  the  Supreme  Court. 

The  Attorney  General  in  support  of  the  conviction  and 
judgment,  relied  upon  the  Rev,  Stat.  c.  34,  s.  46,  and  act  of 
1838-9,  c.  24. 

No  counsel  appeared  for  the  defendants. 

Daniel,  J.  The  act  of  Assembly,  cited  in  this  case,  de- 
clares that  all  marriages  between  free  persons  of  color  and 
white  persons,  shall  be  null  and  void.  The  Court,  we  think,- 
very  properly  rejected  the  evidence  offered  of  a  marriage  be- 
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lona  1841  t  ween  these  parties  alter  the  passage  of  the  act    The  licence 

issued  by  the  Clerk  was  void ;  and  no  person  in  this  State, 

r.       at  the  time  mentioned,  had  a  legal  authority  to  solemnize  the 

row  &  »1.  yjtgg  0f  marriage  between  the  defendants, 

Secondly ;  the  defendants  moved  in  arrest  of  judgment, 
which  motion  was  overruled  by  the  Court.  We  have  exam- 
ined the  indictment,and,  although  it  appears  to  be  very  care- 
lessly drawn,  still  we  think  that  the  second  count  in  it  is  suf- 
ficient in  law.  The  crime  of  fornication,  as  described  in  the 
act  of  Assembly,  consists  in  "aman  taking  a  woman,  or  a 
woman  a  man  into  his  or  her  house,  and  having  one  or  more 
children  without  parting  or  an  entire  separation,  or  where 
they  bed  or  cohabit  together,  they  not  being  lawfully  mar- 
ried." The  second  count  in  the  indictment  charges  that  "Jo- 
el Fore  unlawfully  did  take  into  his  house  one  Susan  Ches- 
nut,  and  they  did  then  and  there  have  one  or  more  children, 
without  parting  or  an  entire  separation,  they  the  said  Joel 
Fore  and  Susan  Chesnut  never  having  been  lawfully  mar- 
ried." First,  it  is  not  stated  in  the  indictment  that  Susan 
Chesnut  is  a  woman  or  that  Joel  Fore  is  a  man.  As  to  Fore, 
we  can  see  that  a  male  is  described,  from  the  words  "  did 
take  into  his  house  one  Susan  Chesnut;"  the  word  his  be* 
ing  a  pronoun  of  the  masculine  gender.  But  it  is  not  so  ea- 
sily seen  that  Susan  Chesnut  is  a  woman.  It  is  a  rule  of 
law  that  all  the  facts  and  circumstances,  which  make  up  the 
body  of  an  offence,  must  be  stated  in  an  indictment  with  suf- 
ficient certainty.  The  indictment  ought  to  be  certain  to  every 
intent,  and  without  any  intendment  to  the  contrary.  But  if 
the  sense  be  clear,  and  the  charge  sufficiently  explicit  to  sup- 
port itself,  nice  objections  ought  not  to  be  regarded.  1  Chit- 
ty's  Crim.  L.  172.  We  admit  that  no  latitude  of  intention 
can  be  allowed  to  include  any  thing  more  than  is  expressed. 
What  is  expressed  here  ?  It  is  that  Fore  "  did  take  into  his 
house  one  Susan  Chesnut,  and  they  did  then  and  there  have 
one  or  more  children  without  parting  or  entire  separation, 
they,  the  said  Joel  Fore  and  Susan  Chesnut  having  never 
been  lawfully  married."  From  what  is  expressed  in  the  in- 
dictment, must  not  the  Court  necessarily  see  that  Susan  Ches- 
nut is  a  woman  ?    We  think  that  there  cannot  be  any  intend* 
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ment  fairly  raised  to  the  contrary.    The  statement  in  the  in-  Jane  1841 

dictmentf  that  these  parties  "  had  one  or  more  children,"  is 

an  averment  that  they  had  at  least  one  child ;  and  that  is 
sufficient,  Jtrrf  to  establish  the  sex  of  the  parties,  and,  sec- 
ondly, to  constitute  the  offence  created  by  the  Statute. 

There  was,  therefore,  no  error  in  the  judgment  of  the  Su-  * 
perior  Cou{t,  which  must  be  certified  accordingly. 

Per  Curiam,  Ordered  accordingly. 


STATE  «f.  DANIEL  L.  COCKERHAM. 

The  Court  can,  in  no  case  where  the  Grand  Jury  returns  a  Bill  "  not 
a  true  Bill,"  ordei  the  prosecutor  to  pay  the  costs. 

Nor  is  an  indictment  for  Perjury  one  of  those  "  frivolous  or  malicious*9 
prosecutions,  in  which  the  Court  has  power,  eren  upon  an  acquittal  of 
the  defendant  by  a  petit  jury*  to  order  the  prosecutor  to  pay  the  costs; 
because  at  the  time  the  act  was  passed  giving  the  Court  power  in  cer- 
tain cases  to  order  the  prosecutor  to  pay  costs,  the  punishment  of  per- 
jury did  extend,  and,  in  some  peculiar  cases,  does  now  extend,  to  the 
loss  of  a  member. 

This  was  an  appeal  from  an  order  of  the  Court  below,  di- 
recting the  prosecutor  to  pay  the  costs  of  an  indictment  for 
Perjury,  on  which  the  Grand  Jury  had  returned  "  not  a  true 
Bill."  The  appeal  came  from  the  Superior  Court  of  Macon 
County,  Spring  Term,  1841,  at  which  his  Honor  Judge  Bat- 
tle presided.  The  following  case  was  sent  to  this  Court  by 
the  presiding  Judge. 

This  was  an  indictment  against  Rebecca  Stillwell  for  per- 
jury, upon  the  prosecution  of  one  Daniel  Cockerham.  The 
Grand  Jury  found  the  Bill  "  not  a  true  Bill,"  and  thereupon 
amotion  was  made  that  the  prosecutor  should  pay  the  costs, 
upon  the  ground  that  the  prosecution  was  frivolous  and  ma- 
licious.   The  motion  was  resisted  upon  the  grounds,  1st.  Bq- 
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Jane  1841  cause  the  offence  charged  in  the  indictment  was  not  one,  in 
^7"  which  the  Court  had  authority  to  order  the  prosecutor  to  pay 
t  the  costs ;  and  2ndly,  because  the  act  of  Assembly  only  em- 
Cocker-  powered  the  Court  to  order  the  prosecutor  to  pay  the  costs, 
where  the  defendant  was  acquitted,  and  that  the  finding  of 
the  Bill  "  not  a  true  Bill"  by  the  Grand  Jury,  was  not  within 
the  meaning  of  the  act.  The  Court  held  that  the  offence 
was  such  an  one  as  came  within  the  meaning  of  the  act  au- 
thorizing the  Court  to  order  the  prosecutor  to  pay  the  costs, 
upon  the  prosecution  appearing  to  be  "frivolous  or  malicious." 
But  it  was  inclined  to  hold  that  the  acquittal,  mentioned  in 
the  statute,  meant  an  acquittal  before  the  petit  jury ;  because 
that  is  the  most  common  and  obvious  meaning  of  the  terra, 
and  the  act  seemed  to  contemplate  a  trial  in  Court,  where  the 
Judge  might  himself  see  from  the  evidence  that  the  prosecu- 
tion was  frivolous  or  malicious :  but  it  being  stated  by  coun- 
sel at  the  bar  that  such  orders  had  been  made  by  judges,  on 
former  occasions,  upon  bills  being  ignoramused  by  Grand  Ju- 
ries, the  Court  said  it  would  allow  the  motion  and  make  the 
order,  so  that  the  case  could  be  taken  to  the  Supreme  Court, 
where  the  question  could  be  settled. 

It  was  accordingly  ordered  that  the  prosecutor,  D.L.  Cock- 
erham,  pay  all  the  costs  of  the  prosecution  with  the  Solici- 
tor's fee  of  ten  dollars.  From  which  order,  the  said  D.  L. 
Cockerham  appealed  to  the  Supreme  Court. 

Attorney  General  for  the  State. 
No  Counsel  for  the  defendant. 

Daniel,  J.  The  defendant  as  a  prosecutor,  had  exhibit- 
ed a  bill  of  indictment  for  Perjury,  against  one  Rebecca  Still- 
well.  The  Grand  Jury  returned  it  "not-a  true  Bill."  A 
motion  was  then  made  that  the  prosecutor  should  pay  the 
costs.  The  Court  made  the  order  accordingly,  and  the  pros- 
ecutor appealed. 

It  seems  to  us  that  there  are  two  good  and  legal  objections 
to  the  erder  made  by  the  Superior  Court.  First,  in  the  State 
vs.  Lum  brick,  1  Law  Rep.  543,  it  was  decided  that  the  act 
of  Assembly  did  not  authorize  the  Court  to  order  the  prose- 
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cutor,  under  any  circumstances,  to  pay  the  costs,  on  the  ac- June  1841 
quittal  of  a  defendant  on  an  indictment  for  an  offence,  the" 
punishment  of  which  would  extend  to  life,  limb  or  member;  ▼ 
such  charges  were  not  to  be  considered  ''of  an  inferior  na-  Cocker- 
ture."  The  crime  of  perjury  (at  the  time  the  act  was  pass- 
ed which  gave  the  Court  power  to  make  the  prosecutor  pay 
costs  in  certain  cases.)  did,  in  its  punishment,  extend  to  af- 
fect a  member  of  the  offender,  and  in  some  cases  by  the  act 
of  1831,  Rev.  St.  c.  34,  s.  52,  does  still  extend  to  it.  This 
case,  therefore,  is  not  within  the  act  of  Assembly.  Secondly; 
when  a  defendant  "  shall  be  acquitted  of  any  charge  of  an 
inferior  nature,  the  Court  may,  at  their  discretion,  order  the 
prosecutor  to  pay  the  costs,  if  such  prosecution  shall  appear 
to  have  been  frivolous  or  malicious."  Rev.  St.  c.  35,  s.  27. 
We  think  that  the  Legislature  by  this  enactment  intended  to 
give  the  power  of  ordering  the  prosecutor  to  pay  costs,  only 
in  those  cases,  where  it  appeared  to  the  Court,  who  tried  the 
indictment,  that  the  prosecution  was  frivolous  or  malicious. 
The  Court  could  not  be  supposed  to  be  acquainted  with  the 
evidence  given  before  the  Grand  Jury;  and  therefore,  on  a 
return  of  "  not  a  true  bill"  on  an  indictment,  it  could  not  ap- 
pear to  the  Court  whether  the  prosecution  had  or  had  not 
been  frivolous  or  malicious.  This  view  is  strengthened  by 
the  peculiar  provision  made  in  another  section  of  the  same 
net,  Rev.  St.  c.  35,  s.  23,  by  which  it  is  directed  that  when 
an  indictment  shall  be  found  by  the  Grand  Jury,  and  a  nolle 
prosequi  entered,  the  Court  may  examine  whether  the  pros- 
ecution was  promoted  on  frivolous  or  malicious  pretences, 
and,  if  so,  decree  that  the  prosecutor  shall  be  subject  to  pay 
the  costs.  ' 

The  judgment  must  be  reversed. 

Per  Curiam,  Judgment  accordingly. 
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June  1841  STATE  v$.  WILLIAM  KIRKHAM. 


i*- 


On  an  indictment  for  retailing  spirits  by  the  small  measure  without  a  li- 
cence, where  the  contract  appeared  to  be  to  deliver  to  the  purchaser 
from  time  to  time  spirits,  in  parts  of  a  quart  as  he  should  call  for  them, 
with  an  engagement  on  hif  part  to  take,  in  the  whole,  a  quart  in  quan- 
tity, and  an  engagement  on  the  pait  of  the  seller  not  to  exact  payment 
until  that  quantity  should  be  received,  it  wot  held  by  the  Court,  that 
this  was  a  violation  of  the  act  of  Assembly,  prohibiting  the  sale  of 
spirits  by  the  small  measure  without  a  licence. 

Where  in  such  a  case  the  special  verdict  does  not  find  that  the  telling 
wot  without  licence,  judgment  must  be  rendered  for  the  defendant ;  for 
such  an  averment  is  necessary  in  an  indictment  under  the  Statute,  and 
in  a  special  verdict  must  be  found  by  the  Jury. 

This  was  an  indictment  against  the  defendant  for  retail, 
ing  spirituous  fiqtidrs  "tjy  the  small  measure,  to-wit,  by  a  mea- 
sure less  than  a  quart,  without  first  obtaining  a  licence  there- 
for according  to  latv,  against  the  form  of  the  statute,  &c." 
The  case  came  on  for  trial  upon  the  plea  of  not  guilty,  at 
Randolph  Superior  Court  of  Law,  before  his  Honor  Judge 
Pearson,  when  the  Jury  found  the  following  special  ver- 
dict :  "  We  find,  that  about  eighteen  months  ago,  at  a  mus- 
ter at  one  Mc Master's,  the  defendant  had  spirituous  liquors 
in  a  small  waggon  for  sale,  and  that  one  Emsley  Fields  ap- 
plied to  him  for  the  purpose  of  purchasing  some  ;  that  defen- 
dant told  him  he  could  not  sell  less  than  a  quart ;  that  Ems- 
ley  Fields  agreed  to  purchase  a  quart,  provided  the  defend- 
ant would  permit  him  to  take  it  in  small  quantities,  as  he 
rftight  want  it,  until  the  quart  was  taken,  to  which  defend- 
ant agreed ;  and  that  during  the  day  Emsley  Fields  took 
.  three  cups  full,  the  cup  holding  half  a  pint.  We  further 
find,  that  in  July  last,  at  a  muster  at  one  Cox's,  the  defendant 
again  had  spirituous  liquors  in  his  waggon,  when  Fields  got 
of  him  the  remaining  half  pint,  and  paid  him  for  the  quart 
twenty  cents,  which  was  the  price  originally  agteed  upon. 
We  further  find,  that  twenty  cents  was  the  price  at  which 
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the  defendant  usually'soldfspirituous  liquors^ by  the  quart, Jone  18ft 
but  that  Fields  would  not  have  purchased  but  for  the  agree- ""  gla. 
tnent  on  the  part  of  defendant  that  he  might  take  it  in  small        v 
quantities,  as  he  might  want  it.    Whether  upon  these  facts  KiiMron. 
the  defendant  be  guilty  in  manner  and  form  as  charged,  the 
jury  are  ignorant,  and  pray  the  opinion  of  the  Court.    If  the 
Court  be  of  opinion  that  upon  these  facts  the  defendant  is 
guilty,  then  the  jury  find  him  guilty,  &c,  but  if  the  Court 
should  be  of  opinion  that  upon  these  facts  he  is  not  guilty, 
then  the  jury  find  that  he  is  not  guilty."   The  Court  was  of 
opinion  that  the  facts  did  notjmake  a  case  of  selling  and  re- 
tailing by  the  small  measure,  under  the  statute,  and  judg- 
ment was  entered  for  the  defendant,  from  which  judgment 
the  Solicitor  for  the  State  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted. 

Attorney  General  for  the  State. 

No  Counsel  for  the  defendant.^^.  fcJt^Aj^j? 

Gaston,  J.    The  offence  d< 
which  this  indictment  is  foundeJftt^^To  KUtTspirli 
quors  by  the  small  measure,  thaws  IfrMWLWVl^ 
than  a  quart  without  a  licence,"  omffie  question  iqd 
be  presented  for  our  consideration  u^lWl^Special 
is,  whether  the  facts  found  by  the  jury  shew  that  the  defend- 
ant did  so  retail.      To  retail,  in  its  ordinary  sense,  means  to 
sell  by  small  quantities  or  in  severed  parts,  and  the  doubt 
is,  whether  the  sale  in  this  case  was  in  law  a  sale  of  spirits 
by  the  quart,  or  by  the  parcels  of  a  quart,  as  they  weie  de- 
livered and  agreed  to  be  delivered.     If  the  contract  of  the 
parties  had  been  that  the  seller  should  deliver  a  quart  of 
spirits,  which  particular  quart  should  thereupon  become  the 
property  of  the  purchaser,  although  theseller  were  by  agree- 
ment to  retain  it  for  the  purchaser,  so  as  to  be  used  from  time 
to  time  as  the  latter  might  require,  we  suppose  that  such  a 
contract  (unless  perhaps  it  were  found  by  the  jury  that  there 
was  an  intent  thereby  to  evade  the  Statute,)  must  have  been 
held  to  be  a  contract  for  a  sale  by  the  quart.     But  in  this 
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June  1841  case  the  contract  was  to  deliver  to  the  purchaser,  from  lime 

"state  t0  ^mei  sP^"ts  "*  Parts  of  a  quart,  as  he  should  call  for  them, 
v.      with  an  engagement  on  his  part  to  take  in  the  whole  a  quart 

Kirkham.  m  quantity,  and  an  engagement  on  the  part  of  the  seller  not 
to  exact  payment  until  that  quantity  should  be  received. — 
Under  this  contract  the  purchaser  became  the  owner  of  each 
cup-full  or  half  pint  of  spirits  as  it  was  delivered,  and  the  res- 
idue still  remained  the  property  of  the  seller.  If  the  purcha- 
ser, after  receiving  one  or  more  of  his  half  pints,  called  for 
the  remainder,  the  seller's  engagement  would  have  been  sat- 
isfied by  delivering  what  was  wanted  to  make  up  the  quart 
of  other  spirits  of  the  same  kind  and  quality.  To  such  a 
transaction,  whereby  the  thing  is  transferred  from  one  to  the 
other  by  small  quantities  or  in  several  parts  for  a  price,  the 
term  retailing  is  properly  applied,  notwithstanding  the  stipu- 
lation on  one  side  that  the  amount  to  be  purchased  shall  be 
to  the  value  of  a  larger  quantity  or  of  an  unsevered  whole, 
and  of  the  stipulation  on  the  other  to  allow  a  credit  until 
such  an  amount  in  value  should  be  received.  And  if  this  be 
the  legal  character  of  the  transaction,  we  are  the  more  dis- 
posed so  to  regard  it,  as  any  other  construction  of  the  con- 
tract would  defeat,  in  a  great  number  of  cases,  the  primary 
object  which  the  Legislature  intended  to  accomplish  by  the 
Statute. 

But,  notwithstanding  our  opinion  upon  this  question,  we 
cannot  pronounce  the  judgment  below  erroneous.  That 
judgment  was  rendered  upon  a  special  verdict ;  and  a  fact, 
which  is  indispensable  to  the  constitution  of  the  offence, 
wherewith  the  prisoner  was  charged,  is  not  found.  The  in- 
dictment would  have  been  fatally  defective,  had  it  omitted  to 
aver  that  the  defendant  retailed  without  a  licence  $  and  the 
verdict  is  insufficient  to  warrant  a  conviction,  in  omitting  to 
find  this  averment.  All  the  circumstances  constituting  an 
offence  must  be  found,  in  order  to  enable  a  Court  to  give 
judgment,  and  it  is  not  in  the  power  of  the  Court  to  supply 
a  defect  in  the  finding  of  the  jury  by  intendment  or  implica- 
tion. 
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This  opinion  must  be  certified  to  the  Superior  Court  of  June  1841 
Randolph,  with  instructions  to  render  judgment  for  the  de? 
lendant. 

Per  Curiam,  Ordered  accordingly. 


DEN  ON  DEMISE  OF  THE  UNIVERSITY  OF  NORTH  CAR- 
OLINA w.  WILLIAM  BROWN. 

Where  an  estate  had  been  transmitted  by  descent,  and  the  blood  of  the 
acquiring  ancestor  had  become  extinct,  npon  the  death  of  the  person 
last  seized  intestate  snd  withoot  issue,  the  estate  descended  to  her 
nearest  collateral  relations,  who  were  a  brother  and  two  sisters  of  the 
half  blood  on  her  father's  side,  the  land  having  descended  from  a  ma- 
ternal ancestor. 

This  was  an  ejectment  brought  by  the  plaintiff,  in  North- 
ampton Superior  Court,  and  tried  at  Spring  Term,  1841,  of 
that  Court,  before  his  Honor  Judge  Settle.  The  follow- 
ing case  agreed,  was  submitted  to  the  Court.  The  land  de- 
scribed in  the  declaration,  belonged  in  fee  simple,  to  Mrs. 
Cocke,  the  wife  of  Archibald  Cocke,  who  acquired  it  by  de- 
vise. Mrs.  Cocke  died  about  the  year  1814,  intestate,  leav- 
ing an  only  child,  a  daughtei,  her  heir  at  law,  Elizabeth,who 
intermarried  with  John  Peter,  and  died  in  the  year  1817, 
intestate,  leaving  an  only  child,  a  daughter,  the  issue  of  the 
said  marriage,  by  name  Margaret  M.  Eliza,  who  intermarried 
with  Colin  Peter,  and  died  in  1839,  intestate,  and  without 
issue,  and  never  having  had  issue.  John  Peter,  the  father 
of  Margaret  M.  Eliza,  after  the  death  of  her  mother,  and  du- 
ring the  life  of  said  Margaret  M.  Eliza,  married  a  second  and 
third  time,  and  had  issue,  a  son  and  two  daughters,  who  are 
still  living,  and  under  whom  defendant  claims  title,  and  holds 
the  possession.  Archibald  Cocke  and  John  Peter  both  died 
before  the  commencement  of  this  suit,  and  the  blood  of  Mrs. 
Cocke,  the  wife  of  Archibald  Cocke,  became  extinct  on  the 
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Jone  1841  death  of  Margaret  M.  Fliza  Peter,  wife  of  Colin  Peter.  The 
~      ""plaintiff  claimed  the  land  as  escheated. 

y.  And  the  Court,  being  of  opinion  that  the  plaintiff  was  not 

Brown    entitled  to  recover,  judgment  was  rendered  for  the  defendant, 
from  which  the  plaintiff  appealed  to  the  Supreme  Court. 

W.  H.  Haywood  ft*  plaintiff. 
Iredell  for  defendant. 

Daniel,  J.  Mrs.  Cocke  acquired  the  land  by  devise ; 
she  is  therefore  to  be  considered  as  the  first  purchaser.  On 
her  death,  the  inheritance  descended  to  her  only  child,  Eliz- 
abeth. On  the  death  of  Elizabeth,  it  descended  to  her  only 
child,  Margaret,  who  died  intestate  and  without  issue,  leav- 
'  *  ing  a  brother  and  two  sisters  (by  the  name  of  Peter)  of  the 
'  -  half  blood  ex  parte  paterna.  The  question  submitted  was, 
-  whether  the  land  had  escheated  to  the  Uitfversity.  It  is  en- 
acted by  Rule  5th  in  the  Canons  of  Descent,  Rev.  St.  c.  38, 
that  "  on  failure  of  lineal  descendants,  where  the  inheritance 
has  not  been  transmitted  by  descent  or  derived  from  an  an- 
cestor (as  mentioned  in  the  4th  rule,)  or  where,  if  so  trans- 
mitted or  derived,  the  blood  of  such  ancestor  is  extinct,  the 
inheritance  shnll  descend  to  the  next  collateral  relations  of 
the  person  last  seized,  whether  of  the  paternal  or  maternal 
line."  In  this  case,  the  land  had  been  transmitted  by  descent 
from  an  ancestor  to  Margaret,  the  person  last  seized  ;  but  the 
blood  of  Mrs.  Cocke,  the  ancestor,  has  become  extinct  On 
this  event  happening,  the  inheritance  descended,  according 
to  the  aforesaid  rule,  to  the  next  collateral  relations  of  the 
paternal  line  of  Margaret,  the  person  last  seized.  These 
persons  are  her  brother  and  sisters  of  the  half  blood,  the  chil- 
dren of  her  father,  John  Peter. 

We  are  of  the  opinion  that  the  lands  mentioned  did  not 
escheat    The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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WILLIAM  H.  DAVIS  w.  WILLIAM  W.  SANDERLIN  &  tl.    Jane  1841 

la  all  eases  of  joint  obligations,  &c.  suit  may  be  brought  against  the 
whole,"or  one  ot  more  of  the  persons  .making  such  contract.  There- 
fore, where  one  was  sued  alone  on  a  joint  obligation,  and  the  Jury 
found  upon  the  plea  of  the  defendant  that  he  was  only  a  surety,  this 
was  an  immaterial  plea,  and  of  course  an  immaterial  finding,  and  the 
defendant  could  not  avail  himself  of  the  provisions  of  the  act  of  As- 
sembly, Rev.  Stat.  c.  31,  b.  131,;  132,  relating  to  judgments  against  a 
principal  and  surety. 

In  such  a  case,  an  indorsement  on  the  execution,  according  to  the  provi- 
sions of  that  act,  is  .absurd  and  unmeaning. 

This  was  an  action  on  the  case  tried  before  his  Honor 
Judge  Nash,  at  Spring  Term,  1841,  of  Pasquotank  Superi- 
or  Court  of  Law,  upon  the  following  case,  agreed:  The 
plaintiff  was  the  surety  of  one  Knox,  and  suit  was  commenc- 
ed against  him  alone,  by  the  defendants,  on  the  note  given 
by  Knox  and  himself.  Davis,  the  defendant  in  that  suit,  and 
plaintiff  in  this,  pleaded  "  that  he  was  the  surety  of  Knox," 
and  that  plea  was  found  in  his  favor.  Judgment  was  ren- 
dered upon  the  note  against  Davis,  and  the  present  defend- 
ants caused  a  ca.  sa.  to  be  issued  thereon,  with  the  following 
indorsement  made  by  order  of  the  Court  on  the  back  of  the 
writ,  to-wit,  M  It  appears  to  the  Court,  that  William  H.  Davis, 
the  defendant,  is  the  surety  of  Ambrose  Knox,  and  the  Sher- 
iff will  levy  this  execution  upon  the  goods  and  chattels, 
lands  and  tenements  of  the  principal,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  this  execution  ;  and  for  want  of 
such  property  of  the  principal,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  said  execution,  also  on  the  goods  and 
chattels,  lands  and  tenements  of  the  defendant,  and  first  sell 
the  property  of  the  principal."  The  present  defendants  gave 
the  Sheriff  a  bond  to  indemnify  him  for  disobeying  the  en- 
dorsement on  the  execution  of  capias  ad  satisfaciendum, 
and  he  collected  the  whole  amount  out  of  the  surety,  William 
H.  Davis,  by  arrest  of  his  person.     It  also  appeared,  that 
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June  1841  Knox,  the  principal,  had  removed  from  this  State,  bat  that 

D    .      he  returned  to  the  County  of  Pasquotank  every  year;  and 

▼      that  he  was  not  in  the  County  at  the  time  the  writ  was  is- 

SanderliD.suecj .  jje  j^  jeft  tjje  Ck)Unty  a  few  days  before,  and  might 

have  been  sued  at  the  same  term  to  which  the  surety  was 
sued.  It  further  appeared,  that  Knox  had  more  than  suffi- 
cient property  in  the  County  to  satisfy  the  debt,  on  which  an 
attachment  might  have  been  levied.  To  this  latter  evidence, 
plaintiff  objected,  but  it  was  admitted  by  the  Court.  On 
these  facts,  his  Honor  was  of  opinion  the  plaintiff  could  not 
recover,  and  directed  a  non  suit,  from  which  judgment  the 
plaintiff  appealed  to  the  Supreme  Court.  • 

Kinney  for  the  plaintiff. 
A.  Moore  for  the  defendant 

Daniel,  J.  In  all  cases  of  joint  obligations,  assumpsits 
or  agreements,  suits  may  be  brought  and  prosecuted  on  the 
same  against  the  whole,  or  one  or  more  of  the  persons  mak- 
ing such  contracts.  Rev.  St.  c.  31,  s.  89.  Davis,  under  the 
aforesaid  act,  had  been  sued  alone  on  a  bond  executed  joint- 
ly by  himself  and  one  Knox.  The  plea  put  in  by  Davis  in 
the  County  Court,  "  that  he  was  a  surety  for  Knox,"  was  an 
immaterial  plea.  For  the  act  of  Assembly,  of  which  be 
wished  to  take  the  benefit,  applied  only  to  trials  at  law,  where 
both  the  principal  and  surety  to  the  contract  were  defend- 
ants. In  sucH  a  case,  the  jury  by  their  verdict,  or  the  justice 
of  the  peace  in  his  judgment,  (if  it  appeared  by  evidence,) 
should  discriminate  the  principal  and  surety:  which  dis- 
crimination was  to  be  endorsed  on  the  execution,  and  the  of- 
ficer,  by  force  of  the  act,  was  to  satisfy  it  first  out  of  the  pro- 
perty of  the  principal  debtor,  or,  for  want  of  such  sufficient 
property  of  the  principal,  then  out  of  the  property  of  the 
surety.  Rev.  St.  c.  31,  s.  131,  132.  Where  the  surety  was 
sued  alone,  as  Davis  had  been,  the  aforesaid  act  had  no  ap- 
plicability. Sanderlin  by  law,  had  a  right  to  have  the  writ 
of  ca.  sa.  issued  on  his  judgment  against  Davis ;  and  the 
County  Court  had  no  authority,  under  that  act,  to  endorse 
on  the  ca.  so.  the  direction  to  the  Sheriff  which  they  did 
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Knox  had  not  been  a  party  defendant ;  there  was  no  judg-  J«w  W41 
merit  against  him ;  his  being  absent  from  the  State  and  hav-  — — 
ing  no  property  here,  made  no  difference ;  and  of  course  the 
Court  could  not  legally  award  execution  against  his  proper- 
ty.   The  whole  memorandum  or  direction  endorsed  on  the 
ca,  sa.  was  therefore  absurd  and  unmeaning,  and  the  Sheriff 
acted  correctly  in  obeying  the  legal  command  to  him,  con- 
tained in  the  face  of  the  writ.     We  are  of  the  opinion  that 
Davis  has  not  sustained  any  injury  in  consequence  of  tfie 
acts  of  the  Sheriff,  whereby  he  could  legally  sustain  this  ac- 
tion. 
The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  accordingly* 


DEN  ON  DEMISE  OF  ISAAC  T.  POOR  **.  THOMAS  S. 

DEAVEtt. 

Where  an  execution  on  a  judgment  is  returned  satisfied,  the  judgment  is 
extinguished ;  and  another  execution  cannot  be  issued,  as  for  instance 
for  attendance  dues  for  a  witness  omitted  in  the  first  execution,  until 
the  return  on  the  first  execution  is  set  aside  of  corrected,  or  an  order 
of  the  Court  in  nature  of  a  further  judgment  is  rendered. 

The  cases  of  the  Governor  t.  Twitty,  1  Dev.  153,  and  Snead  v.  Rhode*.  2 
Dot.  U  Bat.  386,  cited  and  approved. 

This  was  an  action  of  ejectment  tried  at  Spring  Term, 
1841,  of  Buncombe  Superior  Court  of  Law,  before  his  Hon- 
or Judge  Battle.  The  following  is  the  case  reported  by 
the  Judge : 

Both  parties  claimed  under  one  William  Keith.  The 
plaintiff's  lessor  produced  a  record  of  the  County  Court, 
shewing  a  suit  between  one  Craven  Jinkins  and  the  said 

William  Keith!  in  which  the  latter  was  plaintiff,  and  upon 

3 
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Jane  1841  the  trial  docket  there  appeared  simply  an  entry  of  the  jury's 

Poor     being  impannelled,  and  their  finding  a  verdict  for  the  defen- 

r.      dant  in  that  action.  There  was  no  entry  of  judgment  against 

Detver.  the  plaintiff  for  costs;  and  the  counsel  for  the  defendant  in 
this  case  objected  that  there  was  not  even  such  a  memoran- 
dum for  a  judgment  as  would  support  the  execution  which 
was  issued.  The  plaintiff's  lessor  then  produced  an  execu- 
tion of fi.  fa.  in  favor  of  the  said  Jinkins,  against  the  said 
Keith,  purporting  to  have  issued  for  the  costs  in  the  said 
suit,  tested  of  the  August  Term  of  the  County  Court,  1833, 
and  returnable  to  the  following  January  Term.  Upon  this 
execution  the  Sheriff  returned,  "satisfaction,  retain  my  fees, 
pay  in  office  $8  90  els."  He  then  produced  another  execu- 
tion, which  did  not  purport  to  be  an  alias,  but  which  issued, 
as  alleged,  for  the  amount  of  a  witness  ticket,  not  filed  when 
the  former  execution  issued.  This  fifa.  bore  teste  of  Janu- 
ary Terra,  1834,  and  was  endorsed  by  the  Sheriff  "  Came  to 
hand  March  23d,  1834,"  but  no  return  appeared  upon  it — 
Upon  this  execution  was  another  endorsement :  "  Z.  Cand- 
ler, witness  ticket,  to  the  use  of  John  Patton,  $11  80  cents. 
This  ticket  was  brought  in  since  the  issuing  the  formerJL/a. 
in  this  case ;  therefore,  for  thisfi.  fa.  35  cts.  and  fees  of  col* 
lection  are  to  be  retained  out  of  this-  ticket.19     The  plaintiff's 

lessor  then  produced  another  fi.  fa.  tested  of  April  Term, 
1834,  and  returnable  to  the  ensuing  Term,  not  purporting  to 
be  an  alias,  upon  which  the  land  in  question  was  sold,  and 
bought  by  the  plaintiff's  lessor.  He  also  produced  afi.fa. 
from  the  Superior  Court  of  Buncombe  County,  tested  of 
March  Term,  1834,  and  returnable  to  the  ensuing  Fall  Term 
of  the  same,  in  favor  of  Reuben  Keith  v.  William  Keith,  up- 
on which  the  Sheriff  returned  "  no  goods."  The  defendant 
claimed  under  a  deed  from  the  said  William  Keith  to  himself 
for  the  said  land,  dated  the  26th  of  September,  1833,  and  his 
counsel  contended  that  as  the  first  JLfa.  produced  by  the 
plaintiff's  lessor  was  returned  "  satisfied,"  and  the  others  did 
not  purport  to  be  aliases,  and  were  not  in  fact  such,  the  de- 
fendant's title  was  preferable  to  that  of  the  plaintiff.  The 
latter  then  offered  to  prove,  that  while  the  two  last  executions 
from  the  County  Court  were  in  the  Sheriff's  hands,  the  de- 
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tendant promised  to  pay  them,  but  afterwards  refused.    The  JonelWl 
Court  held  that  the  execution,  under  which  the  plaintiff's     poor 
lessor  purchased  the  land  in  controversy,  could  not  be  con-    '  v. 
nected  with  the  one  which  issued  from  the  August  Term,  Dearer. 
1833,  so  as  to  give  his  title  a  preference  to  that  acquired  by 
the  defendant  under  his  deed  from  William  Keith,  and  that 
the  parol  testimony  offered  by  the  plaintiff's  lessor,  was  im- 
material and  inadmissible. 

In  submission  to  this  opinion,  the  plaintiffs  lessor  submit- 
ted to  a  judgment  of  non-suit,  and  appealed  to  the  Supreme 
Court 

No  Counsel  appeared  for  either  party  in  this  Court 

Gaston,  J.  The  opinion,  delivered  by  the  presiding 
Judge  on  the  trial,  is  perfectly  correct  The  only  execution 
against  the  property  of  Keith,  which  was  in  existence  at  the 
time  of  the  sale  to  the  defendant,  was  returned  satisfied.  It 
is  impossible,  therefore,  to  hold  that  the  sale  was  in  fraud  of 
this  execution.  As  to  the  subsequent  executions,' which  pur- 
ported to  issue  for  the  attendance  dues  of  a  witness,  omitted 
in  the  first  execution,  these  neither  were  nor  purported  to  be 
alias  executions.  They  could  not,  therefore,  if  regular,  be 
allowed  to  overreach  a  bona  fide  alienation  made  before  their 
teste.  But  they  were  irregular  and  issued  without  authori- 
ty. After  the  return  of  satisfaction  upon  the  first  execution, 
the  judgment  theretofore  rendered  was  extinguished,  and  until 
that  return  was  set  aside  or  corrected  as  a  further  judgment, 
or  order  of  the  Court  in  nature  of  a  further  judgment  was 
rendered,  there  was  nothing  of  record  to  warrant  further  pro- 
ceedings against  the  debtor  or  his  property.  Governor  v. 
Twitty,  1  Dev.  153.  Snead  v.  Rhodes,  2  Dev.  and  Battle, 
386.  The  parol  evidence  offered  by  the  plaintiff,  and  re- 
jected by  the  Court,  was  manifestly  immaterial  as  respected 
the  issue  to  be  tried.  The  promise  of  the  present  defendant 
to  pay  the  amount  claimed  by  these  executions,  if  itTmposed 
on  him  any  obligation,  did  not  impair  his  title  to  the  land, 
which  had  been  conveyed  to  him. 

Per  Curiam,  Judgment  affirmed. 
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June  1841 


SUSANNAH  MATTHIS  «.  JOSEPH  RHEA. 

Where  a  testator  bequeathed  as  follows :  « 1  do  will  and  bequeath  onto 
my  wife,  Susannah,  all  my  estate  and  effects  remaining  in  my  execu- 
tor's hands,  after  all  my  just  debts  are  paid,  the  said  property  to  be 
and  remain  my  beloved  wife's  daring  her  natural  life;  she  is  not  al- 
lowed to  sell  nor  dispose  of  said  effects  in  any  shape  whatever,  agree- 
able to  this  my  last  will,  with  the  exception  of  a  negro  boy  ebild  by 
the  name  of  Larkin.  I  then  further  will,  that  at  the  decease  of  my 
wife,  Susannah,  command  my  executors  to  make  an  equal  distribution 
of  the  said  property  between  my  five  lawful  heirs ;"  and  nothing  fur- 
ther is  said  about  Larkin  .*  Eeldby  the  Court,  that  the  absolute  interest 
in  the  boy  Larkin,  passed  to  the  widow  Susannah. 

This  was  an  action  of  dotinne  to  recover  possession  of  a 
negro  boy  named  Larkin,  tried  at  April  Terra,  1841,  of 
Wilkes  Superior  Court,  before  his  Honor  Judge  Manly. 

The  plaintiff  claimed  under  the  will  of  her  late  husband, 
William  Matthis,  a  copy  of  which  was  produced  on  the  trial, 
and  is  hereunto  annexed.  It  was  then  admitted  by  the  par- 
ties, that  the  legacy  of  the  slave  in  question  was  assented  to 
by  the  executors  of  the  testator,  and  that  the  slave  went  into 
the  possession  of  the  plaintiff,  where  he  remained  until  a 
short  time  before  the  bringing  of  this  suit ;  that  he  was  then 
taken  by  the  defendant,  who  detained  him  at  the  time  of  the 
bringing  of  the  action,  and  still  continues  to  do  so. 

The  presiding  Judge  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover;  that  they  should,  in  making  up  their 
verdict,  estimate  the  value  of  the  slave  detained,  and  also  as- 
sess damages  for  his  detention,  which  would  be  measured  by 
the  value  of  his  hire  from  the  time  he  was  taken  by  the  de- 
fendant, up  to  the  trial  of  the  action.  The  defendant  insist- 
ed, that  the  jury  ought  to  assess  only  the  value  of  the  life  es- 
tate of  the  plaintiff,  but  the  judge  refused  so  to  instruct  the 
jury. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 
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Copy  of  the  Will  of  William  Matthis,  referred  to :         Jane  164 1 
"February  1st,  1834.    This  my  last  will  and  testament,  in  "TJTTjT 
the  name  of  God,  amen.    Jtemf  1st  I,  therefore,  feeling  my       v 
infirmities  so  sensible,  showing  me  I  must  shortly  drop  into    Hkset 
the  way  appointed  unto  man,  into  the  grave,  though  being 
perfectly  sound  in  mind,  and  in  possession  of  my  natural 
good  senses,  I  do  make  this  my  last  will  and  testament.-— 
Item,  2d.  I  therefore  recommend  my  soul  to  God,  the  giver 
of  the  same,  and  do  request  my  body  to  be  decently  buried 
by  my  executors,  at  the  expense  of  my  estate.     Division  ;  I 
therefore,  for  the  love  I  have  and  bear  unto  my  wife,  Susan* 
nab,  do  will  and  bequeath  unto  her,  all  my  estate  and  effects 
remaining  in  my  executors'  hands,  after  all  my  just  debts  is 
paid,  the  said  property  to  be  and  remain  my  beloved  wife's 
during  her  natural  life.    She  is  not  allowed  to  sell  or  expose 
of  said  effects,  in  any  shape  whatever,  agreeable  to  this  my 
last  will,  with  the  exception  of  a  negro  boy  child  by  the 
name  of  Larkin.    I  then,  further  will,  that  at  the  decree  of 
my  wife  Susannah,  command  my  executors  to  make  an  e- 
qual  distribution  of  the  said  property  between  my  five  lawful 
heirs.    My  further  will  is,  that  my  step-son,  Joseph  Rhea, 
shall  have  an  equal  share  in  the  division  of  my  land,  and 
nothing  else  of  my  estate.     I,  therefore,  feeling  a  confidence 
in  the  honesty  of  my  friends,  Benjamin  F.  Martin  and 
Thomas  Matthis,  do  appoint  them  my  lawful   executors,  to 
execute  this  my  last  will,  with  full  authority  to  do  the  same. 
Signed  and  acknowledged  in  presence  of 
S.  P.  Smith, 
Reason  Bell.  Wm.  Matthis.'9 

D.  R  Caldwell  for  plaintiff. 
No  counsel  for  defendant. 

Gaston,  J.  It  seems  to  us  clear,  that  it  was  the  inten- 
tion of  the  testator  to  bequeath  to  the  plaintiff,  the  absolute 
property  in  the  boy  Larkin.  To  hold  that  he  was  excepted 
out  of  the  gift  to  his  wife,  would  be  to  make  the  testator  die 
purposely  intestate  as  to  this  boy,  for  unless  he  be  included 
in  this  gift,  there  is  not  only  no  disposition  of  him  during  her 
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Ime  1841  life,  bat  he  does  not  fall  within  the  disposition  which  is  to 
*V.  jj.    take  effect  at  her  death,  for  that  is  manifestly  confined  to  the 
t.      same  property,  which  in  the  previous  part  of  the  clause  was 
Shea,    bequeathed  to  her.    To  holcUhat  the  exception  of  Larkin 
is  not  from  the  entire  restriction  imposed  upon  the  gift  of  the 
other  property,  but  only  from  that  part  of  the  restriction 
which  withholds  the  power  of  sale  or  alienation,  would  be 
i  absurd.    No  reason  can  be  imagined  for  the  testator  express- 

ly prohibiting  such  a  power,  as  inconsistent  with  an  interest 
for  life  in  the  other  property,  and  cautiously  providing  that 
the  prohibition  should  not  attach  to  an  interest  for  life  in  the 
boy.  The  only  other  interpretation  that  remains,  is  the  one 
which  we  adopt,  that  the  exception,  with  respect  to  the  boy 
Larkin,  is  from  the  restriction  imposed  upon  the  gift  of  the 
other  property,  whereby  that  gift  is  reduced  to  an  estate  for 
life.  The  phrase,  that  "  she  is  not  allowed  to  sell  nor  dis- 
pose of  said  effects  in  any  way,"  immediately  following  the 
wordp  "during  her  life,"  is  obviously  used  out  of  abundant 
caution  to  declare  the  testator's  intent,  that  a  life  estate,  and 
no  more  than  a  life  estate  was  intended  to  be  given  in  these 
effects,  and  both  taken  together,  constitute  the  restriction 
from  the  operation  of  which  the  gift  of  Larkin  was  to  be  ex- 
cepted. The  position  taken  by  the  defendant,  that  the  jury 
should  have  been  instructed  to  find,  not  the  entire  value  of 
the  negro  boy,  but  only  the  value  of  the  plaintiff's  life  inter- 
est therein,  is  predicated  upon  the  supposition  that  the  plain- 
tiff had  but  an  interest  therein  for  life.  As  this  supposition 
is  deemed  by  us  unfounded,  we  need  not  enquire,  and  there- 
fore forbear  to  say,  whether  that  position  would  have  been 
correct  or  incorrect,  had  the  title  been  such  as  was  supposed. 

Per  Curiam,  Judgment  affirmed. 


1 
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ADAM  JAMES  u.  JAMES  S.  CLARKE. 

Where  a  man  otters  slanderous  words  of  another,  and  at  the  same  time  Jane  184 1 
avers  that  he  can  prove  their  truth  by  a  third  person,  whom  he  names,  " 

this  las!  averment  is  no  mitigation,  but  rather  an  aggravation  of  the 
slanderous  charge,  and  tending  to  prove  malignity  in  the  speaker. 

This  was  an  action  on  the  case  for  slander,  tried  at  March 
Term,  1841,  of  Pitt  Superior  Court  of  Law,  before  his  Honor 
Jndge  Settle.  The  plaintiff  in  his  declaration,  charged 
the  slanderous  words  in  three  counts,  as  follows :  In  the  first 
count,  "you  stole  my  peas  and  I  can  prove  it ;"  in  the  second, 
"yon  stole  my  peas;"  in  the  third,  "you  stole  peas.9  The 
plaintiff  proved  on  the  trial,  that  the  defendant  said,  "you 
stole  my  peas,  and  I  can  prove  it  by  John  Hodges,"  and  rest* 
ed  his  case.  Whereupon,  the  defendant,  contending  that 
the  additional  words  "  by  John  Hodges,"  were  a  material 
qualification  of  the  charge,  and  did  not  sustain  the  charge  as 
alleged,  moved  that  the  plaintiff  be  nonsuited,which  the  Judge 
declined  doing.  The  plaintiff  then  called  another  witness, 
A.  Parker,  who  proved  the  words  as  alleged  in  the  declara- 
tion in  the  first  count,  and  his  Honor  charged  the  jury  that,  • 
if  they  believed  the  witness,  A.  Parker,  the  plaintiff  had  prov- 
ed the  words  laid  in  the  first  count  in  the  declaration.  The 
jury  found  for  the  plaintiff  on  the  first  count.  A  motion 
was  made  by  the  defendant  for  a  new  trial,  and  overruled  by 
the  Court,  and  judgment  being  rendered  for  the  plaintiff,  the 
defendant  appealed  to  the  Supreme  Court. 

No  counsel  appeared  for  the  plaintiff. 
/.  H.  Bryan  for  the  defendant 

Daniel,  J.  The  substance  of  the  declaration  consists  in 
the  charge  made  by  the  defendant,  that  the  plaintiff  had 
committed  a  felony,  which  charge,  if  true,  would  subject  him 
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Jone  1841  to  an  infamous  punishment.     The  words  "  you  stole  my 

Jam«r"  Veasift  coBta*11  *  sufficient  charge  of  felony  to  support  the  ac- 
r       tion.    The  superadded  words  "  and  I  can  prove  it,"  were  not 

Clarke.  necessaiy  to  support  the  declaration ;  they  were  words  of  ag- 
gravation, or  as  tending  to  shew  malignity  in  the  speaker. — 
The  first  witness  proved  that  the  defendant  spoke  the  words, 
which  made  up  the  gist  of  the  declaration.  The  additional 
words, "  I  can  prove  it  by  John  Hodges,"  were  not  by  any 
means  a  material  qualification  of  the  charge.  For  if  the 
plaintiff  had  stolen  the  defendant's  peas,  he  was  equally  guil- 
ty of  a  felony,  whether  the  fact  could  be  established  by  John 
Hodges  or  any  other  person.  The  defendant  did  not  say 
that  John  Hodges  had  first  spoken  the  words,  and  that  he  had 
only  related  what  he  had  heard  from  Hodges,  but  the  evi- 
dence was  that  he,  the  defendant,  first  spoke  them,  and  then 
and  there  declared  that  he  could  establish  the  truth  of  them 
by  the  testimony  of  John  Hodges.  It  seems  to  us,  that  the 
plaintiff  would  have  been  entitled  to  recover  upon  the  testi- 
mony of  the  first  witness:  the  evidence  of  Parker  was  but 
confirmatory  of  that  given  in  by  the  first  witness.  The 
judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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HENRY  R.  AUSTIN  Adrar.  &e.  vt.  SUSAN  HOLMES.         Jane  184i 


Where  an  administrator  brought  an  action  of  assumpsit  for  goods  told 
and  delirered  by  his  intestate,  the  defendant  pleaded  a  set  off  of  goods 
sold  and  delivered  by  her  to  the  intestate,  the  plaintiff  replied  that 
there  were  debts  of  superior  dignity  to  which  his  assets  were  subject, 
and  the  defendant  demurred  to  this  replication :  Held  by  the  Court, 
that  the  demurrer  should  be  sustained.  Our  act  of  Assembly,  relating 
to  set  offs,  has  expressly  declared,  that  mutual  debts,  subsisting  at 
the  death  of  a  testator  or  intestate,  between  him  and  another  party, 
shall  be  set  off,  notwithstanding  the  debts  may  be  deemed  of  different 
natures* 

This  was  an  action  of  assumpsit,  tried  at  the  Spring  Term, 
1841,  of  Davie  Superior  Court,  before  his  Honor  Judge 
Manly.  The  declaration  was  for  goods  sold  and  delivered 
by  the  plaintiff's  intestate,  to  the  defendant.  Among  other 
pleas,  the  defendant  ple&ded  a  set  off,  due  by  the  intestate  to 
her  upon  an  account,  and  also  for  goods  sold  and  delivered. 
To  this  plea,  the  plaintiff  replied  there  were  debts  of  superior 
dignity,  to  which  his  assets  were  subject ;  the  defendant  de- 
murred, and  the  plaintiff  joined  in  the  demurrer.  The  de- 
murrer was  sustained  by  the  presiding  judge,  who  gave  judg- 
ment for  the  defendant,  from  which  the  plaintiff  appealed. 

D.  F.  Caldwell  for  the  plaintiff. 
No  Counsel  for  the  defendant. 

Daniel,  J.  We  are  of  the  opinion,  that  the  judgment  sus- 
taining the  demurrer  was  correct.  The  statute  of  set  off 
(Rev.  St.  c.  31,  s.  80,)  has  in  it  these  words,  *'  if  either  party 
sue  or  be  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  subsisting  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other,  notwith- 
standing such  debt  shall  or  may  be  deemed  in  law  to  be  of  a 
different  nature.11    The  plaintiff,  as  administrator,  cannot  be 
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Jane  1841  injured  by  the  set  off  being  allowed,  because  he  is  chargea- 

~A~ ti  ^e  0D'y  ^or  ^e  ^ance  received  after  the  set  off  is  allowed, 
v.      Choses  in  ac/ ion,  and  debts  of  all  descriptions,  due  to  the  tes- 

Holmes.  tSLior  or  intestate,  are  assets,  yet  the  administrator  is  not  to  be 
charged  with  them,  till  he  has  received  the  money.  Williams 
on  Ex'ors.  1023.  An  outstanding  debt  due  to  a  decedent,  is 
not  assets  in  the  hands  of  his  executor  or  administrator, 
where  there  has  not  been  gross  negligence,  or  collusive,  frau- 
dulent and  unreasonable  delay  in  collecting  it.  Ruggles  v. 
Sherman,  14  John's  Rep.  446.  The  case  of  Shipman  v. 
Thompson,  Willed  Rep.  103,  is  not  like  this  case ;  there 
the  defendant,  after  the  death  of  his  testator,  received  money 
due  to  the  testator  in  his  lifetime,  and  the  executor  sued  in 
his  own  name  to  recover  it,  and  the  Court  held,  that  the  de- 
fendant could  not  to  this  demand  set  off  a  debt  due  to  him  by 
the  testator.    If  the  creditor  of  a  testator  could  seize  the  as- 

<  sets  after  the  death  of  the  testator,  and  then,  when  sued  by  the 

executor  to  regain  those  assets,  be  allowed  to  set  off  his  debty 
it  would  derange  all  the  rules  of  priority  in  the  legal  admin- 
istration of  assets.  In  the  case  cited,  there  lacked,  at  the 
death  of  the  testator,  that  mutuality  of  debt,,  which  the  stat- 
ute permits  to  be  set  off.  The  same  law  is  laid  down  in 
Houston  v.  Robertson^  6  Taunt.  Rep.  448 ;  the  executor  of 
an  underwriter  brought  an  action  against  a  broker,  for  pre- 
miums due  on  policies  subscribed  by  the  testator,  and  the  de- 
fendant was  not  permitted  to  set  off  returns  of  premium,which 
became  due  after  the  testator's  death.  The  legislature  has 
expressly  declared,  that  mutual  debts  subsisting  at  the  death 
of  a  testator  or  intestate,  between  him  and  another  party, 
shall  be  set  off,  notwithstanding  the  debts  may  in  law  be 
deemed  of  different  natures.  The  judgment  must  be  affirm- 
ed. 

Per  Curiam,  Judgment  below  affirmed* 
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WILLIAN  P.  LINDSAY  vs.  JOHN  KING. 

June  1841 


la  an  action  of  covenant,  the  defendant,  it  appeared,  covenanted  to  deliv- 
er to  the  plaintiff  a  certain  quantity  of  bacon,  by  a  certain  time. 

The  defendant  cannot,  as  a  defence  to  this  action,  either  under  the  plea 
of  performance,  or  as  a  set  off,  or  even  in  diminution  of  damages,  offer 
in  evidence  a  separate  covenant  of  the  plaintiff,  dated  the  same  day,  to 
deliver  to  the  defendant  a  certain  quantity  of  corn,  and,  in  addition, 
parol  proof  that  the  latter  covenant  was  the  consideration  of  the  form- 
er, and  that  the  latter  covenant  had  been  broken. 

A  set  off  under  our  statute,  must  be  a  money  demand,  and  of  a  liquidated 
nature,  and  one  on  which  an  action  of  debt  or  indebitatus  auumptit 
would  lie. 

2>0wd  v.  Faueetty  4  Deo.  92,  cited  and  approved. 

This  was  an  action  of  covenant,  tried  at  the  Spring  Term, 
1841,  of  Rockingham  Superior  Court  of  Law,  before  his  Hon- 
or Judge  Pearson.  The  covenant  declared  on,  was  as  fol- 
lows, to-wit,  "  On  or  before  the  15th  of  April,  I  promise  to  de- 
liver unto  William  P.  Lindsay,  in  Madison,  Rockingham 
County,  No.  Carolina,  twelve  hundred  and  eighty  lbs.  of 
good  merchantable  bacon.  John  King,  (Seal.) 

February  21st,  1840.* 

The  pleas  were,  "  General  issue,  payment  and  set  off,  ac- 
cord and  satisfaction,  release,  statute  of  limitation,  covenants 
performed,  no  breach,  mutual  and  dependent  covenant  not 
performed  by  the  plaintiff,"  to  which  the  plaintiff  replied 
generally.  On  the  trial,  the  covenant  declared  on  was  ad- 
mitted to  be  the  act  and  deed  of  the  defendant.  The  defend- 
ant proved,  that  the  plaintiff  left  the  county  immediately  af- 
ter the  execution  of  the  defendant's  covenant,  and  offered  to 
introduce,  in  support  of  his  pleas,  a  covenant  of  the  plaintiff 
Lindsay,  in  the  words  and  figures  following,  to-wit,  "  One 
day  after  date,  I  promise  to  deliver  to  John  King,  four  hun- 
dred bushels  of  good  merchantable  corn,  as  value  of  him  re- 
ceived. Will.  P.  Lindsay,  (Seal.) 

Feb.  21st,  1840." 
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Jane  1841  And  to  prove  by  parol  evidence,  that  the  plaintiff's  covenant 
T7~T       was  executed  at  the  same  time,  and  was  the  consideration  for 
T       which  the  covenant  declared  on  had  been  given ;  and  it  was 
K"1**    agreed  by  the  counsel  on  both  sides,  that  should  the  Court 
be  of  opinion  that  defendant's  covenant  could  be  received  as 
evidence,  and  the  parol  evidence  was  competent  in  bar  of  the 
plaintiff's  action,  or  in  support  of  the  plea  of  set  off,  the  plain- 
tiff should  submit  to  a  nonsuit ;  or  if  it  could  be  received  in 
mitigation  of  damages,  judgment  should  be  rendered  for  a 
penny  and  costs;  otherwise,  a  verdict  for  the  value  of  the 
bacon.    His  Honor  being  of  opinion  for  the  plaintiff,  there 
was  a  verdict  for  the  plaintiff  for  the  value  of  the  bacon.    A 
motion  for  a  new  trial  was  made  by  the  defendant,  and  over- 
ruled, and  judgment  rendered  for  the  plaintiff,  from  which, 
the  defendant  appealed. 

/.  T.  Morehead  for  the  plaintiff 
No  counsel  for  the  defendant 

Gaston,  J.  This  action  was  brought  to  recover  damages 
for  the  breach  of  a  covenant,  executed  by  the  defendant,  on 
the  21st  of  February,  1810,  whereby  he  covenanted  to  de- 
liver to  the  plaintiff,  in  the  town  of  Madison  and  county  of 
Rockingham,  1280  lbs.  of  good  merchantable  bacon,  on  or 
before  the  15th  day  of- April,  next  ensuing.  Among  other 
pleas,  not  now  material  to  be  considered,  the  defendant  plead- 
ed that  he  had  performed  his  covenant,  that  the  said  cove- 
nant was  dependent  upon  a  certain  covenant,  which  had  been 
executed  by  the  plaintiff  to  deliver  to  the  defendanta  certain 
quantity  of  corn,  and  which  had  not  been  performed ;  and 
also,  a  set  off  of  the  damages  sustained  by  the  defendant,  by 
reason  of  plaintiff's  breach  of  said  last  mentioned  covenant. 
Upon  the  trial,  the  defendant  offered  in  evidence,  a  covenant 
executed  by  the  plaintiff,  on  the  said  21st  of  February,  1840, 
whereby  he  bound  himself  to  deliver  to  the  defendant,  one 
day  after  date  thereof,  400  bushels  of  merchantable  com,  for 
value  received,  and  further  offered  to  prove  by  parol,  that  the 
latter  covenant  was  executed  at  the  same  time  with  the  for- 
mer, and  constituted  the  consideration  for  which  the  former 
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was  given.    This  evidence  was  rejected,  and  the  plaintiff  Jane  1841 
had  a  verdict  and  judgment,  and  the  defendant  appealed,       ~T~. 

We  see  no  error  in  the  rejection  of  the  evidence  offered.  It  v 
is  manifest,  that  it  neither  proved  nor  tended  to  prove  the  de-  KiD2- 
fendant's  plea  of  performance.  The  instrument,  upon  which 
the  defendant  was  sued,  purports  to  be  a  single,  definite,  un- 
conditional engagement  under  his  seal,  to  deliver  a  quantity 
of  bacon  at  an  appointed  place,  upon'an  appointed  day.  It 
has  no  reference,  direct  or  indirect,  to  any  other  contract  or 
engagement  between  the  parties.  Its  legal  construction,  and 
consequently,  its  legal  operation,  must  therefore  depend  up- 
on its  terms,  and  cannot  be  varied  or  modified  by  any  testi- 
mony, dehors  the  instrument  itself. 

The  plea  offset  off  was  radically  bad,  and  it  would  have 
been  idle  to  admit  testimony  in  support  of  it  The  statute 
allows  "mutual  debts"  to  be  set  off,  and  the  construction  of 
the  statute  is  settled,  that  no  demand  comes  within  the  term 
"  debt,"  as  therein  used,  except  it  be  a  money  demand,  and 
of  a  liquidated  nature,  and  one  on  which  an  action  of  debt 
or  indebitatus  assumpsit  would  lie. 

Nor  Was  the  evidence  receivable  in  diminution  of  damages. 
It  has  been  said  by  us  on  a  former  occasion,  and  we  believe 
correctly,  that  "damages  may  be  reduced  by  such  things  as 
have  been  done  in  execution,  or  towards  the  performance  ot 
the  covenant,  but  not  by  any  matter,  distinct  from,  or  unau- 
thorized by  it."    Dowd  v.  Faucott,  4  Dev.  92. 

Per  Curiam,  Judgment  for  plaintiff  affirmed. 


\ 


404  IN  THE  SUPREME  COURT 


Jane  1841        DEN  ex  dem.  JENNINGS  t*.  STEPHEN  STAFFORD. 


Though  a  judgment  be  erroneous,  or  obtained  irregularly,  and  against 
the  course  of  the  Court,  yet,  while  it  remains  unreversed,  it  warrants 
an  execution  conforming  thereto,  and  upholds  the  title  of  a  purchaser 
at  execution  sale. 

But  if  a  judgment  be  rendered  by  a  Court  having  no  jurisdiction  of  the 
subject  matter,  or  against  a  person  who  has  not  had  notice  to  defend 
his  right,  or  if  it  order  what  the  Court  has  not  the  power  to  order,  it 
is  null  and  void,  and  an  execution  issuing  thereon  Will  not  protect  a 
purchaser. 

'Where  a  judgment  is  rendered  upon  a  former  judgment,  and  execution 
issues  thereon,  it  is  not  necessary  for  a  purchaser  at  a  sale,  under  this 
execution,  to  produce  the  first  judgment  in  support  of  his  title. 

The  case  of  Ltary  §rux.  v.  Fletcher,  1  Iredell's  Rep.  259,  cited  and  ap- 
proved. 

This  was  an  action  of  ejectment,  tried  at  the  Spring  Term, 
1841,  oi  Pasquotank  Superior  Court,  before  his  Honor  Judge 
Nash,  upon  the  following  case,  agreed  :  The  land  in  dis- 
pute, was  the  property  of  the  ancestor  of  the  lessor  of  the 
plaintiff,  and  descended  to  him  on  the  death  of  his  ancestor. 
In  September,  1829,  a  warrant  was  issued  against  the  admin* 
istrator  of  the  ancestor,  and  returned  before  a  magistrate,  and 
judgment  entered  up  as  follows,  viz :  "  Judgment  for  twenty 
dollars  and  costs.  L.  C.  Moore,  J.  P.  The  administrator 
pleads  fully  administered  and  no  assets."  Upon  this  judg- 
ment, an  execution  issued,  directed  to  the  constable,  against 
the  goods  and  chattels  of  the  lessor's  ancestor,  in  the  hands 
of  the  administrator;  and  upon  the  execution,  the  constable 
made  the  following  return,  viz :  "  The  administrator  denies 
that  he  has  assets,  and  this  execution  is  levied  on  the  lands 
of  James  Jennings:  bounded,  &c."  The  judgment  and  exe- 
cution were  then  returned  to  the  County  Court,  and  entered 
upon  the  docket,  and  a  scire  facias,  reciting  said  judgment 
as  a  judgment  rendered  by  the  County  Court  issued  against 
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the  heirs,  a  guardian  at  litem  was  appointed  by  the  Court,  Jn**  1841 
who  accepted  service  of  the  scire  facias,  and  judgment  was  j^jJT 
entered  up  in  Court  pursuant  to  sci.  fa.  by  default.    The  on-       ▼ 
ly  question  in  the  case  was,  whether  the  judgment  on  the  sci.  Staffo1^ 
fa.,  without  the  finding  of  no  assets  before  the  proper  tribunal! 
was  sufficient  to  authorize  an  execution  and  sale  of  the  land. 
His  Honor  was  of  opinion,  that  it  was  sufficient,  and  that  the 
defendant,  who  was  the  purchaser  under  the  execution  issued 
upon  the  judgment,  obtained  the  title ;  and  the  plaintiff,  in 
submission  to  this  opinion,  suffered  a  nonsuit,  and  appealed 
to  the  Supreme  Court.  * 

Kinney  for  the  plaintiff,  contended,  that  under  the  act  of 
Assembly,  Rev.  St.  c.  46,  s.  25,  &  c.  63,  the  want  of  assets 
in  the  administrator  must  be  ascertained  by  a  trial  or  ad- 
mission in  Court,  before  a  sci.  fa.  against  the  heirs  could  is- 
sue, and  as  that  had  not  been  done  in  the  present  case,  the 
Court  had  no  jurisdiction  as  against  the  heirs,  and  the  judg- 
ment and  execution  issued  thereon,  were  null  and  void ;  that 
consequently,  no  title  passed  to  the  purchaser  under  the  ex- 
ecution.   He  cited  Leary  v.  Fletcher,  ante,  259. 

A.  Moore  for  the  defendant.  A  purchaser  at  execution 
sale,  is  only  required  to  shew  in  support  of  his  title,  a  judg- 
ment of  a  Court  of  competent  jurisdiction,  and  an  execution 
issuing  thereon ;  he  is  not  affected  by  any  irregularity  in 
the  judgment ;  unless  the  judgment  be  utterly  void,  he  gets  a 
title.  And  he  contended,  that  the  judgment  in  this  case  was 
merely  irregular,  but  not  void.  He  cited  Oxley  v.  Mizle,  2 
Mur.  250.  Skinner  v.  Moore,  2  Dev.  138.  White  v.  Al- 
bertson,  3  Dev.  241.     Dev.  Eq.  506. 

Gaston,  J.  It  is  the  law  of  this  State,  that  a  purchaser 
at  execution  sale  must  shew,  not  only  the  execution  under 
which  the  Sheriff  sold,  but  a  judgment  warranting  that  ex- 
ecution. The  only  reason  assigned  for  this  doctrine  is,  that 
it  must  appear  that  the  execution  was  not  the  unauthorized 
act  of  the  clerk,  but  was  awarded  by  the  Court.  Although 
the  judgment  be  erroneous ;  nay,  if  it  be  obtained  irregular- 
ly, and  against  the  course  of  the  Court ;  nevertheless,  so  long 
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June  1841  as  it  stands  unreversed  and  in  force,  it  is  the  actjof  the  Court, 
~  !  warrants  the  execution  conforming  thereto,  and  upholds  the 
T  title  of  the  purchaser.  But,  if  what  is  offered  as  a  judgment 
Stafford,  have  merely  the  semblance  thereof;  as  if  it  be  rendered  by  a 
Court  having  no  jurisdiction  of  the  subject  matter,  or  against 
a  person  who  has  not  had  notice  to  defend  his  right,  or  if  it 
order  what  the  Court  has  not  power  to  order,  so  that  upon  its 
face  the  law  can  pronounce  it  null,  it  is  not  a  judgment,  and 
the  execution  issuing  thereon  will  not  protect  the  purchaser. 
The  execution,  under  which  the  defendant  in  this  case 
sets  up  title,  was  awarded  by  the  Court,  against  thelands  de- 
scended to  the  plaintiffs  lessor,  after  notice  had  been  issued 
to  him  to  shew  cause  against  it  But  it  is  insisted  on  the 
part  of  the  plaintiff,  that  the  Court  was  not  competent  in  law 
to  award  the  execution.  The  argument  is,  that  the  juris- 
diction oithe  Court,  in  relation  to  the  subject  matter  of  that 
judgment,  is  restricted  by  certain  provisions  of  the  acts  of 
1828  and  1784,  embodied  into  the  Revised  Statutes,  ch.  46, 
8.  25,  and  ch.  63.  By  these,  it  is  enacted,  that  when  an  ac- 
tion shall  be  commenced  against  an  executor  or  administra- 
tor by  warrant,  and  he  shall  suggest  that  he  has  a  defence 
thereto,  by  reason  of  a  deficiency  of  assets,  the  magistrate  may 
proceed  to  pass  upon  the  demand  of  the  plaintiff,  and  to  give 
a  judgment  therefor,  but  shall  return  the  warrant  with  the 
judgment  and  the  suggestion  to  the  County  Court,  where  the 
defence  shall  be  made,  and  if  on  trial,  the  plea  be  found  for 
the  executor  or  administrator,  then  &  scire  facias  shall  issue 
to  the  heir  at  law,  to  shew  cause  why  the  judgment  should 
notbe  satisfied  out  of  the  lands  descended.  In  the  case  un- 
der consideration,  the  magistrate,  notwithstanding  such  sug- 
gestion, awarded  execution  against  the  goods  and  chattels  of 
the  intestate ;  the  officer  undertook  to  levy  it  on  the  lands 
descended;  the  judgment,  execution  and  levy,  were  re- 
turned to  the  Court ;  and  then  a  scire  facts  issued,  untruly 
reciting,  that  there  had  been  a  plea  of  fully  administered  tried 
m  Court,  and  found  for  the  administrator.  And  it  is  asked, 
can  the  Court,  in  rendering  a  judgment  upon  the  scire  faci- 
as thus  issued,  be  considered  as  acting  within  the  limits  of 
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its  authority  ?    The  answer  to  this  argument  is,  that  all  these  Jon«  1841 
irregularities  antecedent  to  the  scire  facias,  do  not  affect  the  . '   . 
jurisdiction  of  the  Court.     It  possesses  jurisdiction  over      v. 
the  subject  mattery  and  that  jurisdiction  is  derived  from  the  Staffoid 
general  legislative  grant  to  try  and  determine  causes  of  a 
civil  nature.     If  such  causes  be  brought  before  it  irregular- 
ly, and  objection  to  the  irregularity  is  shewn  in  due  season, 
the  Court  will  refuse  to  act,  or  may  revoke  any  act  into 
which  it  has  been  betrayed.    But  if,  notwithstanding  such 
irregularities,  it  does  subsequently  act,  parties  being  before  it, 
the  act  must  be  respected,  because  it  is  the  act  of  a  Court 
having  authority  to  try  and  determine  the  subject  in  contro- 
versy. 

The  case  of  Leary  and  wife  v.  Fletcher,  decided  at  the 
last  term,  (ante,  p.  259,)  is  not  an  authority  for  the  plaintiff. 
That  was  determined  upon  the  ground  that  the  County  Court 
had  passed  an  order,  which  by  law  it  could  not  make.  Hav- 
ing a  special  and  limited  authority  to  direct  the  sale  of  speci- 
fic ports  of  an  orphan's  estate  to  meet  ascertained  debts,  the 
Court  had  undertaken  to  authorize  the  guardian  to  sell  all 
or  any  part  thereof  he  might  elect,  to  meet  undefined  debts. 
The  act  done  was  one  wholly  without  authority,  and  not  an 
act  erroneously  or  irregularly  done  within  the  scope  of  au- 
thority. 

It  has  been  further  argued,  that  inasmuch  as  in  ordinary 
cases,  where  one  judgment  only  is  rendered,  that  judgment 
must  be  shewn  by  him,  who  claims  to  be  an  execution  pur- 
chaser, so  in  the  cases  where  two  judgments  ought  to  be  ren- 
dered before  issuing  execution,  the  purchaser  should  be  re- 
quired to  shew  both  these  judgments.  We  do  not  admit  the 
correctness  of  this  conclusion.  The  sole  purpose  of  requir- 
ing the  exhibition  of  any  judgment  is,  to  shew  that  the  ex- 
ecution has  the  sanction  of  the  Court.  Now,  if  the  Court 
render  a  judgment  that  the  plaintiff  recover  his  debt,  or  have 
execution,  upon  a  former  judgment,  when  in  truth  there  is 
no  such  judgment,  the  adjudication  is  erroneous,  but  never- 
theless, while  it  stands,  it  is  the  solemn  act  of  the  Court,  hav- 
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Jane  1841  mg  power  so  to  adjudge,  and  therefore  authorizes  process  to 
enforce  it.  For  most  purposes,  the  scire  facias  is  a  new  ac- 
action,  and  judgment  upon  a  scire  facias  is  a  sufficient  war- 
rant for  any  execution  which  conforms  to  it.  Let  the  judg- 
ment be  affirmed. 

Per  Curiam,  Judgment  affirmed  accordingly. 


BENJAMIN  F.  PETTY,  County  Trustee,  &c.  w.  EDMUND 

JONES  &  al. 

A  certiorari  will  not  be  granted,  where  a  writ  of  error  will  lie. 

Where  certain  defendants,  eecaritiei  to  a  Sheriffs  bond,  had  obtained  a 
certiorari  to  bring  op  a  case  from  the  County  Court,  where  judgment 
had  been  rendered  against  them,  and  upon  the  return  of  the  certiorari, 
the  Superior  Court  directed  the  case  to  be  placed  on  the  trial  docket,  and 
that  a  new  trial  be  granted,  and  when  the  case  eame  on,  upon  the  mo- 
tion of  the  defendants,  ordered  the  suit  to  be  dismissed,  because  the 
defendants  had  not  been  duly  serred  with  notice  as  direoted  by  law ; 
Btldy  that  this  judgment  was  erroneous,  and  that  the  parties  must  pro- 
ceed to  trial  upon  the  merits  of  the  case. 

The  case  of  Guion  r.  Shepard\  Conf .  Rep.  26,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Wilkes  County,  rendered  at  the  Spring  Term,  1841, 
his  Honor  Judge  Manly,  presiding.  The  defendants  had 
obtained  a  certiorari  upon  an  affidavit,  stating  that  they 
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were  the  securities  of  one  John  J.  Bryan,  as  Sheriff  of  Wilkes  Jope  l841 
county ;  that  one  Benjamin  F.  Petty,  (the  present  plaintifi)  PeU^ 
the  County  Trustee,  had  caused  a  notice  to  be  served  on  the  v. 
said  John  J.  Bryan  alone,  returnable  to  August  Term,  1839,  *ne8** 
of  Wilkes  County  Court,  to  shew  cause  why  judgment  should 
not  be  rendered  against  him  and  his  sureties,  for  the  amount 
of  the  taxes  then  in  his  hands ;  that  judgment  was  rendered 
accordingly,  at  the  said  August  Term,  against  the  said  John 
J.  Bryan  and  these  defendants,  for  the  sum  of  fourteen  hun- 
dred and  six  dollars,  and  costs  of  suit ;  that  the  defendants 
had  no  notice  nor  knowledge  of  the  making  of  any  such  mo* 
tion,  and  no  means  of  defending  the  same ;  and  that  the  said 
John  J.  Bryan  was  in  embarrassed  circumstances,  and  the 
defendants  were  likely  to  suffer.  And  the  defendants,  upon 
this  affidavit,  prayed  for  a  supersedeas  to  the  execution  is* 
sued  on  the  said  judgment,  and  a  certiorari,  and  that  the 
said  judgment  might  be  reversed,  and  they  have  an  opportu- 
nity of  pleading  to  the  said  cause.  The  certiorari  being  re- 
turned to  the  Superior  Court  of  Wilkes,  at  April  Term, 
1840,  the  following  order  was  then  made:  "  It  is  ordered  by 
the  Court,  that  this  case  be  transferred  from  the  appearance 
to  the  trial  docket,  and  that  the  parties  be  reversed,  and  new 
trial  granted  to  Edmund  Jones,  &c.(the  present  defendants)." 
The  cause  was  continued  until  April  Term,  1841,  when  the 
following  order  was  made :  "  It  appearing  to  the  Court,  that 
the  defendants  were  not  served  with  notice,  as  by  law  re- 
quired, ordered  that  this  proceeding  be  dismissed."  From 
this  judgment,  the  plaintiff  appealed  to  the  Supreme  Court. 

No  Counsel  for  the  plaintiff. 

D.  F.  Caldwell  for  the  defendant. 

Gaston,  J.  The  writ  of  certiorari  from  the  Superior  to 
the  County  Court,  as  it  has  been  moulded  by  judicial  usages 
and  legislative  enactments,  to  suit  the  convenience  of  our 
citizens,  issues  ordinarily  after  a  judgment,  to  correct  some 
alleged  injustice,  which  the  party  complaining  has  not  had 
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Jane  1641  an  opportunity  of  causing  to  be  corrected  by  the  ordinary 
~~^™~  remedy  of  appeal.  When  the  record  is  brought  up  by  this 
r  writ,  the  first  enquiry  in  the  Superior  Court  is,  whether 
Jones  &al  there  shall  be  a  re-examination  of  the  matter,  wherein  the  al- 
leged injustice  occurred.  If  this  be  decided  in  the  negative, 
the  certiorari  is  dismissed,  and  a  procedendo  awarded  to  the 
County  Court  to  execute  its  judgment ;  but  if  it  be  decided 
in  the  affirmative,  then  the  proceeding  by  certiorari  becomes, 
as  to  the  matter  complained  of,  that  for  which  it  is  substitu- 
ted, an  appeal,  a  trial  de  novo  both  as  to  law  and  fact  is  a- 
warded  in  the  Superior  Court,  and  the  judgment  to  be  re-ex- 
amined is,  by  such  award,  annulled.  This  is  the  light  in 
which  the  certiorari  was  in  this  case  originally  regarded, 
both  by  the  petitioners  and  the  Court  to  which  it  was  return- 
ed. The  application  for  the  writ  was  made  in  behalf  of 
such  only  of  the  defendants  in  the  judgment,  as  felt  them- 
selves thereby  aggrieved,  and  their  prayer  was  that  the  judg- 
ment should  be  reversed,  "and  they  have  an  opportunity  of 
pleading  to  the  said  cause.'9  And  when,  in  obedience  to  the 
writ,  the  record  was  brought  up  to  the  Court,  it  was  ordeied 
that  "  a  new  trial  be  had,  and  that  in  the  issue,  the  defendant 
to  the  certiorari  should  be  the  party  plaintiff,  and  the  peti- 
tioners  the  defendants.1'  But  at  the  subsequent  Term,  in- 
stead of  proceeding  to  the  trial  of  the  merits  involved  in  the 
issue,  the  petitioners  prayed  that  the  judgment  below  should 
be  reversed  for  error,  no  further  trial  be  had,  and  the  parties 
dismissed  from  the  Court. 

We  think  that  the  Court  erred  in  assenting  to  this  prayer. 
The  certiorari  was  not  in  the  nature  of  a  writ  of  error.  It 
can  operate  as  such,  only  where  a  writ  of  error  does  not  lie, 
and  we  see  no  reason  to  doubt  but  that  a  writ  of  error  might 
have  been  sued  out  to  reverse  the  judgment  in  this  case. — 
A  general  jurisdiction  is  expressly  conferred  by  statute  on 
the  Superior  Court  to  grant  writs  of  error,  for  correcting  all 
errors  of  the  County  Court,  and  this  grant  of  jurisdiction  is 
limited  only  by  the  necessary  and  implied  exception  of  those 
cases,  wherein  the  errors  of  the  inferior  Court  cannot  be  car* 
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rated  by  such  a  writ.  The  judgment  here  complained  o(  Jane  1841 
was  not  one  of  those  cases.  It  was  rendered  in  a  civil  suit,  — -— — * 
inter  partes,  on  a  matter  of  right,  to  be  judged  of  by  the  law 
common  to  both  Courts,  and  where  the  proceedings  were  to 
be  in  all  respects  according  to  the  usages  of  the  common 
law,  except  so  far  as  the  public  statutes  had  interferred  for 
expediting  the  process,  pleadings  and  trial  therein.  It  has 
not  heretofore  been  questioned,  we  believe,  that  in  such  a 
case,  any  error  to  be  found  in  the  judgment  of  the  County 
Court  might  be  revised  by  writ  of  error.  See  Ouion  v.  Shep- 
ard,  Conf.  Rep.  26.  Besides,  in  a  writ  of  error,  where  there 
is  a  common  judgment,  all  against  whom  it  is  rendered  muat 
join,  for  an  entire  judgment  cannot  be  reversed  in  part. 

The  final  Judgment  in  the  Court  below  must  be  reversed,  . 
and  the  causeremitted  to  that  Court,  in  order  that  a  trial  be 
had  between  the  original  plaintiff  and  the  petitioners,  as  to 
their  alleged  indebtedness  as  the  sureties  oi  John  J.  Bryan. 

Per  Curiam,  Judgment  accordingly. 


WILLIAM  A  MUZZELL  ».  THOMAS  L.  LEE. 

■ 

Upon  what  facts  a  certiorari  will  be  refused,  whed  the  appellant  from 
the  Superior  Coort  did  not  bring  up  his  appeal. 

The  appeal  in  this  case,  which  was  allowed  at  Spring 
Term,  1841,  ot  Caswell  Superior  Court  of  Law,  not  having 
been  brought  up  within  the  time  prescribed  by  law,  James 
T.  Morehead,  counsel  for  the  plaintiff,  moved  for  a  certiorari^ 
to  bring  up  the  proceedings  on  the  following  affidavits,  to. 
wit : 
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Jane  1841     John  K,  Graves  maketh  oath,  that  he  is  Clerk  of  the  Su- 
"      jT  perior  Court  of  Law  of  the  County  of  Caswell,  that  the 
v.      plaintiff,  in  the  above  stated  case,  resides  out  of  this  State, 
Lee     that  one  of  his  counsel,  to-wit,  William  A.  Graham,  had  to 
leave  immediately  after  Court,  for  Washington  City,  and 
that  the  other,  to-wit,  James  T.  Morehead,  lives  at  the  dis- 
tance of  forty  miles  ;  that  the  appeal  bond  was  filed  at  the 
Court  where  the  appeal  was  granted ;  that  express  directions 
were  given  by  counsel  for  sending  up  the  case,  and  the 
Clerk  promised  to  do  so.     And  this  affiant  further  states, 
that  the  transcript  in  the  case  was  made  out  in  time  to  reach 
Raleigh  in  the  time  required  by  law  for  filing  appeals. 
(Subscribed  and  sworn  to  in  due  form  of  law.) 

Paul  A  Harrison  maketh  oath,  that  he  is  Clerk  of  the  Court 
of  Pleas  and  Quarter  Sessions  of  the  County  of  Caswell ; 
that  he  was  at  the  Superior  Court  of  Law  held  for  said  coun- 
ty, at  May  Term,  1841,  and  assisted  the  Clerk  of  the  said 

.  Superior  Court  in  the  discharge  of  his  duties  in  Court ;  that 
upon  the  rise  of  Court,  (after  the  trial  of  the  above  stated 
cause,  and  the  appeal  to  the  Supreme  Court  was  granted  J  he 
was  spoken  to  by  James  T.  Morehead,  Esquire,  one  of  the 
counsel  for  the  appellant,  William  A.  Muzzell,  to  aid  the 

.  Clerk  in  making  out  the  transcript  to  go  to  the  Supreme 
Court,  and  was  moreover  further  requested  by  the  said  coun- 
sel, to  say  to  the  Clerk,  that  he  (the  counsel)  wished  the 
transcript  to  be  made  out  as  soon  as  he  could  do  so,  and  for- 
warded on  to  the  Supreme  Court.  This  affiant  further  states 
that  the  plaintiff  (the  appellant,)  resides  beyond  the  limits  of 
this  State;  and  that  one  of  his  counsel  is  a  United  States  Sena- 
tor, and  had  to  leave  shortly  after  Court  for  Washington  City, 
and  that  the  other  resides  at  the  distance  of  forty  miles ;  that 
an  appeal  bond  was  filed  at  Court,  when  the  appeal  was 
granted,  and  that  express  directions  were  given  by  counsel 
for  sending  up  the  case. 

(Subscribed  and  sworn  to.) 

Edmund  B.  Freeman  makes  oath,  that  the  record  of  the 
.  suit  of  William  A.  Muzzell,  adm'r.  vs.  Thomas  L.  Lee,  Sher- 
iff, reached  his  office,  as  he  believes,  on  Tuesday  morning, 
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MdzmII 


22d  June,  and  (if  he  is  not  mistaken  in  this,)  it  must  hare  June  1841 
reached  the  post  office  in  the  City,  the  evening  before.  Af- 
fiant has  mislaid  the  envelope  which  came  around  the  said 
record,  and  therefore  he  cannot  state  at  what  time  the  said  !**» 
record  was  mailed.  He  says  further,  that  although  he  be- 
lieves the  said  record  reached  the  Clerk's  office  on  Tuesday 
morning,  it  might  have  been  Wednesday  the  23d  of  June.— 
He  is  certain  it  was  not  later  than  Tuesday  or  Wednesday. 

(Subscribed  and  sworn  to,) 

Per  Curiam,         The  certiorari  cannot  be  granted/ 


•Now.— As  cases  like  the  present  hare  frequently  occurred,  the  Re- 
porter thinks  it  may  be  useful  to  state,  for  the  information  of  those  who 
appeal  to  the  Supreme  Court,  that  the  law  requires  the  party  appellant 
to  file  a  transcript  of  the  record  in  the  office  of  the  Clerk  of  thatCourt,within 
■even  days  after  its  term  commences;  that  the  terms  of  the  Supreme  Court 
being  on  the  2d  Monday  of  June,  and  the  last  Monday  of  December,  the 
transcript  most  be  filed  not  later  than  the  3d  Monday  of  June,  and  the  1st 
Monday  of  January,  it  having  been  decided  that  the  seven  days  mean 
seven  judicial  days.  If  the  party,  or  his  agent,  be  guilty  of  neglect  in 
this  respect,  he  loses  his  appeal.  It  is  not  a  sufficient  excuse  that  the 
party  has  trusted  to  the  Clerk,  or  any  ojher  agent,  to  bring  up  his  appeal. 
It  is  made  by  law  the  duty  of  the  party  himself,  to  see  that  his  appeal 
is  filed  within  the  proper  time ;  and  the  default  of  his  agent,  effects  him 
as  injuriously  as  his  own  personal  default  could. 
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8TATE  w.  ROBERT  JONES.  &  il. 

Jane  1841  The  Legislature  hu  a  constitutional  right  to  pass  an  act  changing  the  lo- 
cation  of  the  seat  of  justice  of  a  county,  although  a  contract  for  the 
purchase  of  a  particular  site  had  already  been  made  by  the  commission* 
ere  appointed  by  law  for  that  purpose. 
Though  a  peremptory  mandamus  implies  that  the  party  has  been  fully 
heard,  and,  therefore,  that  he  can  allege  no  reason  for  not  obeying  it, 
yet  an  exception  is  of  necessity  implied,  that  such  obedience  is  not 
forbidden  by  a  new  law,  passed  after  the  writ  was  awarded. 

This  was  an  appeal  from  a  decision  of  his  Honor  Judge 
Bailey,  made  at  the  Spring  Term,  1841,  of  Buncombe  Su- 
perior Court  of  Law.  The  facts  of  the  case  are  sufficiently 
set  forth  in  the  opinion  delivered  by  his  Honor  the  Chief 
Justice. 

The  Attorney  General  for  the  State. 
No  counsel  for  the  defendants. 

Ruff  in,  C.  J.  The  present  question  grows  out  of  the 
same  proceeding,  which  was  before  the  Court  at  June  Term, 
1840,  in  which  this  Court  affirmed  the  judgment  of  the  Su- 
perior Court  of  Buncombe,  awarding  a  peremptory  manda- 
mus to  Robert  Jones,  Asa  Edney,  John  Miller,  and  Richard 
Allen,  commanding  them,  with  B.  Wilson,  E.  Hightower, 
and  John  Clayton,  to  perform  the  duties,  imposed  by  the  llth 
section  of  the  act  ot  1838,  of  procuring  by  purchase  or  dona- 
tion, a  proper  tract  of  land  for  the  county  town  of  Henderson 
county.  1  Iredell's  Rep.  129.  Upon  receiving  the  certifi- 
cate from  this  Court,  the  Court  of  Buncombe  issued  the  per- 
emptory writ  at  October  Term,  1840,  returnable  to  April 
Term,  1841.  In  the  meanwhile,  the  Legislature  met  in  No- 
vember, 1840,  and  passed  an  act,  ch.  53,  entitled  "  an  act  to 
fix  the  location  of  the  town  of  Henderson vi lie;"  and  thereby 
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enacted, that  the  location  of  the  Court  houseof  Henderson  coun- June  1 8*1 
ty  should  be  made  by  the  qualified  voters  of  that  County ;  and,    S|aU 
after  prescribing  the  period  and  manner  of  holding  the  election,       v 
Che  act  appoints  other  commissioners  to  carry  into  effect  the  Jone$  ****    • 
decision  by  the  popular  voice,  by  procuring,  by  purchase  or 
donation,  not  less  than  fifty  acres  of  land,  including  the 
point  designated  by  the  voters,  or  within  one  mile  thereof,  and 
laying  out  thereon  a  town,  in  which  the  Court  house  and 
other  public  buildings  shall  be  erected.     And  then,  amongst 
other  things,  it  is  expressly  enacted,  "  that  such  of  the  exist- 
ing laws,  as  come  in  conflict  with  the  provisions  of  this  act, 
are  hereby  repealed." 

After  the  enactment  of  this  stutute,  the  commissioners  to 
whom  the  mandamus  was  issued,  declined  proceeding  further, 
under  it;  and  at  April  Term,  1841,  the  relators  moved  for 
an  attachment  against  them.  This  was  opposed  fipon  the 
strength  of  the  act  of  1840.  But  on  the  other  side,  it  was 
contended,  1st,  That  no  plea  could  be  received,  nor  excuse 
heard,  for  not  obeying  a  peremptory  mandamus ;  and  2ndly, 
That  the  act  of  1840  was  unconstitutional,  as  it  violated  the 
contract  (as  stated  in  the  former  case)  made  with  Johnston, 
for  land  for  a  town  site.  The  Court  refused  the  motion, 
and  the  relators  appealed. 

We  concur  in  the  decision  of  his  Honor.  If  a  definitive 
contract  had  been  entered  into  between  Johnston,  and  the 
persons  appointed  under  the  act  of  1838  to  contract  for  the 
public,  yet  it  would  be  entirely  competent  to  the  Legislature 
to  remove  the  seat  of  justice  from  that  to  any  other  place  in 
the  county.  The  designation  of  a  place,  in  which  the  Conrts 
of  a  county  shall  be  held,  the  mode  of  making  the  selection, 
and  of  appointing  the  persons  to  act  on  behalf  of  the  public, 
in  procuring  or  disposing  of  land  for  those  purposes,  or  erect- 
ing the  requisite  buildings,  are  matters  of  political  arrange- 
ment and  expediency,  and  necessarily,  the  subjects  of  legis- 
lative discretion.  The  Legislature  is  charged  with  the  duty 
of  providing  for  the  public  convenience,  and  the  reasons, 
arising  out  of  public  convenience,  may  at  one  time  be  strong 
for  holding  the  Courts  at  one  place,  and,  at  another  time,  at 
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Jooe  1841  another  place.    It  very  often  happens,  indeed,  that  the  ef- 

State  ^ect  on  ^e  va'ue  °f  P«vate  property  forms  a  material  con* 
r  sideration  with  the  Legislature,  in  deciding  on  the  question 
t  Jones  &  al  0f  c|jangej  an(j  properly  prevents  any  change  not  plainly  de- 
manded by  the  general  welfare.  Still,  the  Legislature  is  to 
judge  of  that ;  and,  if  the  advantage  of  the  community  at 
large  requires  it,  private  interests  must  yield.  The  inciden- 
tal consequences  of  the  exercise  of  an  useful  and  indispensa- 
ble legislative  power  must  be  submitted  to  by  every  citizen. 
It  is  true,  that  a  peremptory  writ  of  mandamus  implies, 
that  the  party  has  been  fully  heard ;  and,  therefore,  that  he 
can  allege  no  reason  why  he  has  not  obeyed  it.  But  an  ex- 
ception is,  of  necessity,  implied,  that  such  obedience  is  not 
forbidden  by  a  new  law,  passed  after  the  writ  was  awarded. 
These  persons  were  appointed  to  act  as  public  agents  in  this 
matter,  and  the  writ  was  to  enforce  the  performance  of  that 
duty  to  the  public.  Now,  the  public  has  since  revoked  its 
authority,  and  taken  away  the  power  to  act  in  the  premises 
from  them,  and  conferred  it  on  other  persons ;  and,  therefore, 
it  is  impossible  that  the  public  can  complain  of  their  former 
agents,  or  punish  them  for  not  continuing  to  act 

Per  Curiam,  Judgment  below  affirmed. 
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CHARLES  GKIER  «.  NATHAN  FLETCHER  &  al.         JunG  1841 


An  action  may  be  sustained,  under  our  act  of  Assembly,  Rev.  St.  e,  31,  s. 
89,  against  any  one  or  more  of  the  joint  obligors  in  a  covenant  of  war- 
ranty, contained  in  a  deed  for  the  conveyance  of  land,  for  a  breach  of 
each  oovenant. 

That  act  is  not  confined  to  contracts  for  the  payment  of  money  merely. 

Persons  owning  land  in  common,  and  conveying  it,  need  not  be  liable 
for  each  other  in  their  covenants ;  as  they  may  make  several  convey- 
ances, or  in  the  same  deed  may  covenant  severally  each  one  for  him- 
self and  for  his  share. 

The  case  of  Smith  v.  Fagan,  2  Dev.  298,  cited  and  approved. 

Thi?  was  an  action  of  covenant,  tried  at  Spring  Term, 
1841,  of  Buncombe  Superior  Court,  before  his  Honor  Judge 
Battle. 

The  covenant  declared  on,  was  a  covenaut  for  quiet  en- 
joyment, contained  in  a  deed  for  land,  executed  by  the  defend- 
ants and  several  others,  to  the  plaintiff.  Several  of  the  cov- 
enantors were  married  women,  and,  upon  the  trial,  the  deed 
appearing  not  to  have  been  properly  proved  and  registered 
as  to  them,  the  counsel  for  the  plaintiff  moved  for  leave  to 
enter  a  nolle  prosequi  as  to  them  and  their  husbands.  A  ju- 
ror was  thereupon  withdrawn,  and  the  nolle  prosequi  enter- 
ed ;  and  the  defendants  were  then  permitted  to  file  a  plea  in 
abatement,  nunc  pro  tunc,  that  the  covenant  was  joint  and 
single,  and  that  the  suit  ought  to  have  been  brought  against 
all  the  covenantors,  or  a  single  one  only,  and  could  not  be 
sustained  against  two.  To  this  plea,  the  plaintiff  demurred 
and  argued,  that  by  the  89th  section  of  the  Rev.  StaUch.  31, 
the  suit  might  be  sustained  against  any  one  or  more  of  the 
covenantors ;  but  the  Court,  being  of  opinion  that  the  act  in 
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Jane  1841  question  did  not  apply  to  cases  of  this  kind,  over-ruled  the 
~~       demurrer,  and  sustained  the  plea.     The  plaintiff  thereupon 
v.      appealed. 

Fletcher 

&  si. 

Na  Counsel  appeared  for  either  party  in  this  Court. 

Ruffin,  C.  J.  This  is  an  action  of  covenant,  brought 
against  Nathan  Fletcher,  John  Fletcher,  Elizabeth  Fletcher, 
and  Jacob  Rhodes,  for  the  breach  of  a  covenant  of  general 
warranty,  contained  in  a  deed  of  bargain  and  sale,  made  by 
them  to  the  plaintiff.  The  defendants  pleaded  in  abatement 
the  non-joinder  of  James  Fletcher,  Elizabeth  Rhodes,  wife  of 
the  defendant  Jacob,  and  John  Pack  and  his  wife  Mary 
Pack,  by  whom  also  the  deed  was  executed  jointly  with  the 
defendants ;  and  to  this  plea,  the  plaintiff  demurred  general- 
ly. The  record  contains  an  admission,  that  the  femes  covert 
had  not  been  privily  examined  as  to  the  execution  of  the  deed 
by  them ;  and  also  an  agreement,  that  no  objection  should 
be  taken  to  the  form  of  the  plea,  but  that  it  shall  be  sustained, 
if  upon  the  facts,  or  any  of  them,  a  good  plea  could  have 
been  framed.  It  is  not  material,  therefore,  to  consider  the 
effect  of  the  plea's  embracing  the  married  women,  as  having 
executed  the  deed  when  they  certainly  did  not ;  since  the 
deed  was  executed  by  James  Fletcher  and  John  Pack,  and 
the  pI6a  must,  under  the  agreement,  be  sustained,  if  those 
two  persons  ought  to  have  been  made  defendants. 

His  Honor  was  of  opinion,  that  the  case  was  not  within 
the  Revised  Statute,  c.  31.  s.  89,  which  authorises  "  in  all 
cases  of  joint  obligations  or  assumptions  of  copartners  or 
others,  suits  to  be  brought  against  the  whole  or  any  one  or 
more  of  the  persons  making  such  obligations,  assumptions, 
or  agreements ;"  but  that  suit  must  be  brought  against  all  the 
covenantors,  or  against  a  single  one  only.  The  plea  was 
therefore  sustained,  and  a  judgment  given  thereon  for  the  de- 
fendants, from  which  the  plaintiff  appealed. 

As  the  covenant  is,  according  to  its  terms,  joint  and  not 
joint  and  several,  it  would  at  common  law  have  been  neces- 
sary to  sue  all  the  parties,  or  all  those  living.    It  is  however 
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admitted  by  his  Honor,  and  properly,  as  we  think,  that  seve-  June  1841 
ral  actions  would  lie  against  each  of  the  covenantors.  This~"TT 
could  only  be  by  force  of  the  act  of  1789,  c.  314,  in  the  fourth  v 
section  of  which,  it  is  provided,  first,  that  a  joint  debt  or  con-  I2?t?{ier 
trad  shall  survive  against  the  heir  or  executor  of  a  deceas- 
ed obligor ;  and  secondly,  that  on  joint  obligations  or  as- 
sumptions of  copartners  or  others,  suits  may  be  brought  in 
the  same  manner  as  if  such  obligations  or  assumptions  were 
joint  and  several.  It  is  true,  that  under  the  latter  branch  of 
that  act,  an  action  would  only  lie  against  one  or  all  of  the 
joint  contractors,  and  not  against  any  intermediate  number 
of  them.  But  it  was  corrected  by  the  act  of  1797,  c.  475,  s. 
2,  which  forms  the  89th  section  of  chap.  31,  of  Revised  Stat* 
utes,  before  quoted.  That  not  only  uses  the  words  "obli- 
gations or  assumptions,"  found  in  the  act  of  1789,  but  adds 
the  broader  term  '  agreements ;"  and  provides  that  suits  may 
be  brought  "  against  the  whole  or  any  one  or  more  of  such 
persons  making  such,"  that  is,  joint  "obligations,  assump- 
tions or  agreements."  It  is,  thus,  quite  apparent,  that  this 
case  is  within  the  letter  of  the  statute.  Being  so,  the  act 
roust,  we  think,  govern  it.  In  interpreting  it,  we  cannot  stop 
short  of  the  meaning,  which  is  plainly  imported  by  the  lan- 
guage of  the  act.  On  the  contrary,  the  acts  of  '89  and  '97 
have  been  looked  on  as  being  of  the  nature  of  statutes  for  the 
amendment  of  the  law,  and  been  construed  with  the  liberali- 
ty to  which  remedial  statutes  are  entitled.  Thus,  in  Smith 
v.  Fagan,  2  Dev.  298,  it  was,  in  accordance  with  the  pre- 
vious decisions  there  cited,  held,  that  a  judgment,  upon  the 
death  of  one  of  the  defendants,  survived,  not  only  against  the 
other  defendants,  but  also  against  the  executor  of  him  who 
died,  and  might  be  proceeded  on  against  them  all  jointly.  So, 
if  one  of  these  covenantors  had  died,  the  same  principle  would 
authorize  a  joint  suit  against  the  survivors,  and  the  execu- 
tor or  heir  of  the  dead  one.  It  is  for  the  benefit  of  the  credi- 
tor and  the  surviving  debtors,  that  it  should  be  so,  and,  in- 
deed, for  the  representatives  of  the  deceased  party  also; 
since  it  is  well  to  charge,  at  once  and  together,  all  those  who 
may  be  ultimately  charged,  and  without  the  necessity  of  in- 
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June  1841  curring  the  expense  of  separate  actions.  Now  if  the  case  thus 
~Z~.  fall  within  that  branch  of  the  act,  which  authorizes  a  joint  ac- 
V  turn,  where  one  of  the  obligors  or  covenantors  is  dead,  it 
Fletcher  would  seem  it  most  kill  also  within  the  other,  which  allows 
an  action  against  any  one  or  more  of  the  persons  making  "  a 
joint  agreement,"  omitting  some  of  the  parties.  There  is 
nothing  in  the  nature  of  the  thing,  or  in  the  objects  of  the 
acts,  which  should  confine  their  operation  to  contracts  for 
the  payment  of  money  merely.  Agreements,  generally,  are 
mentioned ;  and  there  have  been  numberless  actions,  like 
this,  brought  on  bonds  with  collateral  conditions,  or  on  joint 
covenants  for  the  performance  of  specific  things,  other  than 
the  payment  of  money.  If  any  covenant  be  within  the  acts, 
all  must  be ;  one  being  as  much  an  agreement  as  another. — 
If  persons  owning  land  jointly,  or  in  common,  do  not  mean 
to  be  liable  for  each  other,  they  need  not  be ;  as  they  may 
make  several  conveyances,  or  in  the  same  deed  may  covenant 
severally,  each  one  for  himself  and  for  his  share.  The  judg- 
ment must  be  reversed,  the  demurrer  sustained,  and  judgment 
of  respondeat  ouster. 

[   Per  Cubiam,  Judgment  accordingly. 
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ELIJAH  CLARK,  Adm'or.  of  ANTHONY  DAVIS,  w.  ISAAC 

HELLEN. 

The  Court  has  a  discretionary  power  to  permit  an  original  writ  to  be  a- 

mended,  by  adding  to  it  the  seal  of  the  Court,  where  that  has  been 
omitted  before  the  writ  issued. 

The  ease  of  Den  ex  dcm.  Purcellju.  McFarland,  1  Iredell's  Rep.  34,  cited 
and  approved. 

*-:«  *»as  abaction  of  replevin,  returnable  to  Craven  Su- 

O^At  the  Spring  Term, 
^  *bft  appeal 

iow- 
case 


eseal 

at  the 
of  An- 
,  to  the 
plain- 
bond 
rit.     II 


/L  I     i    eplai 


(  he  Clerk 

-nvU^        .alofthe 
^*Tc     ^    la1  ^  stthede- 

C**A   ^  _  *  f         turned  to 

'      i i         V  f£  ourt;  that 

the  defena an  i  u*, —  /^  c  -yv  herwise,  or 

to  file  any  pleas  in  the  suit,  bnt  iua*  *-„  «nt  at  this 

Term  of  said  Court,  (April  Term,  1841,)  when  this  motion 
was  made,  and  resisted  the  same.    And  it  further  appeared 
in  evidence,  that  the  defendant  was  notified  by  the  plaintiff 
at  the  return  Term  of  said  writ,  of  his  intention  to  move 
this  amendment.    His  Honor,  after  hearing  the  argument  of 
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June  1841  counsel  on  each  side,  upon  these  facts  granted  the  motion, 

Cla  .""  and  ordered  the  Clerk  to  affix  the  seal  of  Craven  Superior 

▼       Court  of  Law  to  the  writ  of  replevin.     And  from  this  judg-. 

Hellen.  ment  or  onjer  0f  the  Court,  the  defendant  prayed  his  Honpr 

for  permission  to  appeal  to  the  Supreme  Court,  which  was 

duly  granted. 

James  W.  Bryan  for  the  appellant,  contended  that  the 
writ  as  it  issued,  was  utterly  null  and  void ;  that  this  case 
differed  from  those  in  which  the  Court  had  permitted  writs 
of  execution  on  judgments  to  b*  amended  by  affixing  the 
seal,  because  in  the  latter,  there  was  something  to  amend 
by  j  in  the  former,  nothing ;  and  also,  that  the  appeal  here 
was  not  from  a  discretionary  judgment,  but  from  an  error  in 
point  of  law.  And  he  cited  the  following  authorities  in  sup- 
port of  these  positions :  State  v.  Raiford,  2  Dev.  214. — 
Rep.  St.  c.  4,  s.  23.  Finlay  v.  Smith,  4  Dev.  97.  Rev.  St. 
c.  31,  s.  125.  Bank  of  Cape  Fear  v.  Seawell,  3  Dev.  279. 
Weaver  v.  Cryer,  1  Dev.  337.  Ba.  Abridg.  title  void  and 
.  voidable.  3  Blac.  Com.  273,  282.  Burt  v.  Jackson,  3 
Moore  and  Scott,  652.  2  DowL  747.  Wilson  v.  Joy,  2 
Dowl.  182.  Bender  v.  Askew,  3  Dev.  150.  2  Dowl  616. 
3  Ibid,  554,  cited  in  3d  Chitty's  Genl.  Prac.  524.  18  Eng. 
Com.  L.  Rep.  115, 118.  3  Chitty's  Genl.  Prac.  74,  516, 
522.  3  Bowl.  678,  cited  in  3d  Chitty's  Genl.  Prac.  516. 
Bolivians  Law  Diet,  nullity,  196. 

John  H.  Bryan  for  the  plaintiff,  relied  upon  the  decisions 
of  this  Court,  in  the  case  of  Den  ex  dem.  Purcdlv.  McFar- 
land,  1  IredelVs  Rep.  34,  and  the  authorities  there  cited,  con- 
tending that  there  was  no  difference  in  the  power  of  the 
Court,  as  to  the  amendment  in  this  respect,  of  writs  of  execu- 
tion and  original  writs. 

Daniel,  J.  It  has  been  frequently  decided  in  this  Court, 
that,  where  the  Clerk  has  omitted  to  affix  the  seal  of  his 
Court  to  writs  of  executions  issued  out  of  the  County,  the 
same  may  be  amended  by  his  being  directed  to  affix  the 
seal,  nunc  pro  tunc.  The  authorities  are  all  collected  in  the 
case  of  Den  ex  dem.  Purcell  v.  McFarland,  1  IredelVs  Rep. 
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34.    But  it  is  said,  this  being  an  original  writ,  the  same  in-  June  1841 
dulgence  ought  not  to  be  allowed,  and  that  in  fact  it  is  void. "' 
The  answer  is,  and  so  is  an  execution  void  until  it  is  sealed.       v. 
It  is  further  objected,  that  there  is  nothing  to  amend  by.  The  Helien. 
answer  is,  that  the  writ  is  not  defective;  it  only  lacked  au- 
thentication.    The  Clerk  knew  whether  he  issued  it;  and* 
if  true,  the  Court  possessed  the  means  of  giving  it  authenti- 
cation as  to  the  rest  of  the  world,  by  stamping  it  with  the  seal 
of  the  Court.       The  Revised  Statutes  (c.  58,  s.  1,J  declare, 
that  the  Court,  in  which  any  action  shall  be  pending,  shall 
have  power  to  amend  any  processf  pleading  or  proceeding  in 
such  action,  either  in  form  or  substance,  for  the  furtherance 
of  justice,  on  such  terms  as  shall  be  just,  at  any  time  before 
judgment.    This  act  is  very  broad,  and  we  think  covers  this 
case.    The  judgment  must  be  affirmed,  and  this  opinion 
certified  accordingly. 

Per  Curiam,  Ordered  accordingly. 
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June  1841 


STATE  m.  JAMES  STANTON. 

On  the  ttial  ef  a  bill  of  indictment  for  forgery,  the  person,  whose  name 
is  charged  to  have  been  forged,  and  whose  interest,  supposing  the  in* 
atrument  to  be  genulue,  is  affected  by  it,  either  as  an  obligation  or  ac- 
quittance, is  not,  while  the  instrument  remains  in  force,  a  competent 
witness  to  prore  the  forgery. 

Where  a  defendant  is  acquitted  upon  one  count  in  an  indictment,  and 
connoted  en  another,  and  appeals,  if  a  venire  de  novo  be  awarded,  it 
must  be  to  re-try  the  whole  case. 

In  an  indictment  under  the  act  of  Assembly,  Rev.  St  c.  34,  s.  21,  for 
M shewing  forth  in  evidence"  a  forged  instrument,  although  "the 
shewing  forth"  must  be  proved  to  have  been  in  a  judicial  proceeding, 
yet  it  is  not  necessary  to  Btate  in  the  indictment  in  what  suit  or  judi- 
cial proceeding  it  was  "shewn  forth."  It  is  sufficient  to  state  the 
charge  in  the  words  of  the  act  of  Assembly. 

It  is  generally  proper  and  necessary  to  describe  in  an  indictment  an  of- 
fence, created  by  statute,  in  the  words  of  the  statute.  But  there  are  a 
few  exceptions  to  this  rule. 

The  cases  of  the  State  v.  BrUt,  3  Dcv.  122,  $r  State  v.  /oAnton,  3  Dew. 
360,  cited  and  approved. 

This  was  an  indictment  for  forgery,  tried  at  Spring  Term, 
1841,  of  Johnston  Superior  Court  of  Law,  before  his  Honor 
Judge  Settle,  and  brought  up  to  this  Court,  on  appeal  by 
thedefendant,  from  the  judgment  of  the  Court.  The  indict- 
ment was  in  the  following  words,  viz : 

State  of  North  Carolina,  {     Superior  Court  of  Law, 

Johnston  County.      )  Fall  Term,  1839. 

The  jurors  for  the  State,  upon  their  oath  present,  that 
James  Stanton,  late  of  the  County  of  Johnston,  in  the  State 
of  North  Carolina,  on  the  twenty-eighth  day  of  May,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  thirty* 
nine,  with  force  and  arms,  in  the  County  of  Johnston  afore- 
said, feloniously  did  wittingly  and  falsely  forge,  make  and 
counterfeit,  and  did  cause  and  procure  to  be  falsely  made, 
forged  and  counterfeited,  and  did  willingly  act  and  assist  in 
the  false  making,  forging  and  counterfeiting,  a  certain  re- 
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ceipt,  which  said  false,  forged  and  counterfeited  receipt  is  as  June  1941 
follows,  that  is  to  say,  Received  of  Jas.  Stanton,  thirty-fire    ' 
dollars  and  ninety-one  cents,  this  22d  day  of  May,  1838,  iq      \i* 
part  of  the  rent  of  land  that  I  rented  to  him  for  the  year  1837.  Stanton. 

W.  Whittsy. 
with  intention  to  defraud  one  Willie  Whittey,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  ajpd, 
against  the  peace  and  dignity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  da 
further  say  and  present,  that  the  said  James  Stanton,  after- 
wards, to-wit,  on  the  day  and  year  aforesaid,  in  the  County 
of  Johnston,  aforesaid,  feloniously  did  utter  and  publish  as 
true,  and  shew  forth  in  evidence,  a  certain  other  false,  forged, 
and  counterfeited  receipt,  which  said  last  mentioned  falser 
forged  and  counterfeited  receipt  is  as  follows,  that  is  to  say, 
Received  of  James  Stanton,  thirty-five  dollars  and  ninety-one 
cents,  this  22d  day  of  May,  1838,  in  part  of  the  rent  of  the 
land  that  I  rented  to  him  for  the  year  1837. 

W.  Whjttev. 
with  intention  to  defraud  the  said  Willie  Whiitey,  he,  (he 
said  James  Stanton,  at  the  time  he  so  uttered  and  published, 
and  shewed  forth  in  evidence  the  said  last  mentioned  false, 
forged  and  counterfeited  receipt  as  aforesaid,  then  and  there 
well  knowing  the  same  to  be  false,  forged  and  counterfeited, 
against  the  form  of  the  statute  in  such  case  made  and  provi- 
ded, and  against  the  peace  and  dignity  of  the  State. 

J.  R.  J.  Daniel,  Attorney  General. 
To  this  indictment,  the  defendant  pleaded  not  guilty.  On 
the  trial,  Willie  Whittey,  who  had  signed  the  receipt,  which 
was  charged  to  have  been  altered,  was  offered  as  a  witness 
in  support  of  the  prosecution.  He  stated,  that  he  held  the 
obligation  of  the  defendant  for  thirty-five  dollars,  given  for 
the  rent  of  a  tract  of  land  for  the  year  1837;  that  the  defen- 
dant had  paid  him  ten  dollars  in  part  of  his  obligation,  for 
which  the  receipt,  alleged  to  have  been  forged,  was  given ; 
and  that  he  had  warranted  the  defendant  for  the  balance ; 
that  this  warrant  had  been  tried  before  a  magistrate,  and 
judgment  given  against  him  for  the  costs,  from  which  judg- 
ment he  had  appealed  to  the  County  Court,  where  the  mat- 
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Jane  1841  ter  was  still  pending.     The  counsel  for  the  defendant  then 

g         objected  to  the  competency  of  this  witness.    The  Court  over- 

r       ruled  the  objection,  and  admitted  the  witness  to  be  examined 

Stanton,  gg  to  the  receipt,  reserving  the  question  on  a  motion  for  a 
new  trial,  should  the  defendant  be  convicted.      The  witness 
proved  the  execution  of  the  receipt  for  ten  dollars,  and  that 
it  had  been  altered  as  it  now  appeared,  since  he  signed  it; 
that  it  was  in  its  present  state  when  he  first  saw  it,  after  its 
execution,  in  the  possession  of  the  defendant,  who  exhibited 
it  on  the  trial   before  the  magistrate.      The  justice  before 
frhom  the  warrant  was  tried,  was  also  examined  as  a  witness 
for  the  State.    He  testified  as  to  the  warrant,  the  trial,  and 
the  offering  of  the  receipt  by  the  defendant.    The  jury  found 
the  defendant  not  guilty  on  the  first  count,  but  guilty  on  the 
second  count,  as  charged  in  the  indictment.     A  rule  was 
granted  on  the  Attorney  General,  to  shew  cause  Why  a  new- 
trial  should  not  be  granted,  on  acconnt  of  the  admission  of 
improper  evidence;  and  a  motion  was  also  made  in  arrest  of 
judgment    His  Honor  discharged  the  rule  for  a  new  trial, 
and  intimated  an  opinion  in  favor  of  the  motion  in  arrest  of 
judgment.    But  he  said,  as  it  was  important  to  have  both 
questions  settled,  he  should  disallow  the  motion  and  give 
judgment,    pro  forma,  against    the    defendant.        From 
this  judgment,  the  defendant    appealed    to  the  Supreme 
Court. 

J.  H.  Bryan  for  defendant.  The  rule  to  exclude  as 
incompetent,  on  the  trial  of  an  indictment  for  forgery,  the 
testimony  of  him  whose  obligation  or  acquittance  was  alleged 
to  be  forged,  is  a  well  settled  rule  of  the  common  law.  Rose. 
on  Crim.  Ev.  105,  409.  2  East's  Crown  Law,  993.  It  re- 
quired an  act  of  Parliament  to  alter  it  in  England,  as  late 
as  9th  Geo.  4th. 

2ndly.  It  was  not  sufficient  to  set  forth  in  the  second  count 
generally,  that  defendant  shewed  forth  the  receipt  in  evi- 
dence, 4*cj  *t  should  have  been  stated  how,  when  and  where 
the  receipt  was  shewn  forth ;  before  what  judicial  tribunal, 
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and  in  what  judicial  proceeding.    The  Court  ought  tobeJoneiwi 
able  to  see  from  the  indictment  itself,  that  the  instrument    g 
was  offered  in  evidence  1>efore  a  competent  judicial  tribunal.       v. 
State  v.  Fitzgerald,  1  Dev.  ty  Bat.  408.     State  v.  Britt,  3  Stantoo. 
Dev.  122.     State  v.  Baldwin,  3  Dev.  197.  Slate  v.  £n/oe, 
4  Dei?.  $•  -Ba/.  376. 

Attorney  General  in  reply,  contended  as  to  the  1st  point, 
That  the  same  rule  should  apply  in  this  case,  as  in  analo- 
gous cases ;  that  the  true  criterion  in  regard  to  the  interest 
necessary  to  render  a  witness  incompetent  was,  that  the  ver- 
dict might  be  given  in  evidence  for  or  against  him.  And 
he  cited  Hawk.  646.  4  Blac.  330.  State  v.  Hassett,  Tay.  55. 
Fhil.  Ev.  38,  39,  43.  State  v.  Coulter,  1  Hay.  3.  Farrel 
v.  Perry,  I  Hay.  2.  Porter  v.  McLure,  I  Hay.  860.  State 
v.  Wyatt,  2  Hay.  56.  Archbold  on  Crim.  Plead.  146, 147, 
King  v.  Newland,  Leach  311.  King  v.  Ponsonby,  Leach 
Z22.  King  v.  Waite,  1  Bingh.  121.  King  v.  Peacock, 
Ry.  4*  Rus.  278.  King  v.  JfoM,  l?y.  $•  Rus.  436.  PAiV. 
J5r.  88,  89,  90.  People  v.  Howard,  4  JoAn*.  -R*p.  296, 302, 
303. 

2ndly.    As  to  the  motion  in  arrest  of  judgment,  he  insist-      , 
ed  that  the  second  count  in  the  indictment  was  sufficiently      j 
certain ;  that  it  contained  enough  to  disclose  to  the  defend-      r 
ant  the  offence  with  which  he  was  charged  ;  that  the  words      ' 
"shew  forth  in  evidence9'  had  been  judicially  defined  in 
State  v.  Britt,  3  Dev.  122,  and  that  certainty  to  a  common 
intent  was  sufficient,  1  Chit.  Crim.  Law,  236,  239.    Russell 
on  Crimes,  406.    Archbold  Crim.  PI.  44,  54. 

Ruffin,  C.  J.  It  has  not  been  denied  in  the  argument, 
that  at  common  law  it  was  a  settled  rule  of  evidence  in  Eng- 
land, that  a  person,  whose  name  had  been  forged,  and  whose 
interest  supposing  the  instrument  to  be  genuine,  was  affected 
by  it,  either  as  an  obligation  or  acquittance,  was  not,  while 
the  instrument  remained  in  force,  a  competent  witness  to 
prove  the  forgery.  Oilb.  Ev.  124.  Phil.  Ev.  88.  2  Strange, 
728.  2  East's  P.  C.  993.  But  it  was  said  in  the  argument, 
that  the  rule  was  originally  adopted  upon  the  notion,  now 
admitted  to  be  erroneous,  that  the  witness  would,  by  procur- 
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June  1841  iDg  the  conviction  of  the  accused,  be  discharged  himself ; 

"  g         and  thence  it  was  urged  that  we  should  not  enforce  the  rule 
t.      itself.    Certainly  parties  injured  are  generally  competent  to 

Stanton,  p^^  the  crime.  But  the  case  of  forgery,  though  an  anom- 
aly, is  certainly  an  exception.  Although  it  may  have  been 
admitted  inadvertently,  and  upon  a  wrong  principle,  yet,  as 
a  Court  administering  the  common  law,  we  have  no  author* 
ity  to  abrogate  a  rule  or  an  exception  so  perfectly  settled  in 
that  law.  In  England,  the  Courts,  though  not  satisfied  with 
it,  could  not  alter  the  rule;  and  it  became  necessary  for  the 
Legislature  to  interpose.  St.  9,  Geo.  4,  c.  32.  In  like  man- 
ner, we  think  legislative  authority  is  alone  competent  here 
to  change  the  law,  which  our  ancestors  brought  with  them 
upon  their  emigration,  and  which  became  as  obligatory  on 
the  judicial  tribunals  they  established,  as  it  continued  to  be 
on  those  they  left  behind.  Besides,  there  have  been,  as  it  is 
well  known,  many  cases  in  which  such  witnesses  have  been 
held  incompetent  in  this  State,  and  we  feel  bound  not  to  de- 
part from  them ;  and  therefore  deem  the  judgment  errone- 
ous and  reverse  it. 

As  this  is  done  at  the  instance  of  the  prisoner,  the  former 
verdict  must  be  set  aside  entirely,  and  a  venire  de  novo  a- 
warded,  to  re-try  the  whole  case. 

Upon  the  form  of  the  indictment,  the  Court  would  perhaps 
not  be  bound  now  to  decide,  since  the  other  point  disposes  of 
the  case  here.  But  as  the  point  may  be  material  upon  the 
next  trial,  and  would,  probably,  soon  arise  in  other  cases,  we 
deem  it  fit  to  state  the  opinion  we  have  formed  on  it,  with 
the  view  of  settling  the  question.  It  would  have  been  more 
satisfactory  to  us,  if  in  the  books  of  criminal  pleading  or  in 
an  adjudication,  a  precedent  or  a  direct  authority  could  have 
been  found.  We  have,  however,  looked  through  the  stan- 
dard works  on  crown  law,  from  Ld.  Coke's  commentary  on 
the  statute,  5  Eliz.  c.  14,  in  the  third  iustitute,  down  to  Mr. 
Chitty's  treatise,  and  through  many  books  of  forms,  without 
succeeding  in  finding  an  indictment  upon  these  words  in 
that  statute,  "  shew  forth  in  evidence,"  or  a  rule  laid  down 
upon  them.  This  circumstance  may  not  perhaps  be  deemed 
so  very  singular,  when  it  is  remembered  that  the  same  act 
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coAtains  also  the  words,  "  pronounce  and  publish,"  which  J«oe  1841 

are  more  extensive,  and  include  "shew  forth  in  evidence."" 

This  furnishes  a  reason  why  the  indictment  should  always  v 
be  for  "  pronouncing  and  publishing,"  and  none  for  "  shew-  Stonlofi* 
ing  forth  in  evidence ;"  since,  although  every  publication  is 
not  shewing  forth  in  evidence,  yet  shewing  it  forth  in  evi- 
dence is  a  publishing  of  it :  Lord  Coke  saying  that  using  any 
voids,  written  or  oral,  whereby  the  instrument  is  set  forth  or 
held  up  as  true,  is  "  to  pronounce  and  publish  it"  We 
have  therefore  only  principle  for  our  guide,  and,  being  so 
guided,  we  have  arrived  at  the  conclusion  that  the  second 
count  is  sufficient. 

In  the  first  place,  we  adhere  to  Br  Ms  case,  3  Dev.  122, 
that  the  words  "  shew  forth  in  evidence,"  refer  to  a  judicial 
proceeding.  The  question  then  is,  whether  the  particular 
proceeding  must  be  set  forth  at  large  in  the  indictment;  or 
may  not  be  shown  on  evidence  under  the  general  words  used 
in  the  statute  and  in  this  indictment. 

It  seems  to  be  proper,  and  perhaps  may  be  said  to  be  neces- 
sary, where  an  offence  is  created  by  statute,  to  describe  it  in 
the  indictment,  whether  consisting  of  the  commission  or  omis- 
sion of  particular  acts  or  of  certain  acts  accompanied  by  a 
particular  intent,  in  the  words  of  the  statute.  This  is  cer- 
tainly so,  unless,  for  a  word  or  phrase  in  the  statute,  another 
is  used  in  the  indictment,  which  is  clearly  of  the  same  legal 
import,  or  has  a  broader  sense  including  that  in  the  statute. 
Of  this  exception,  Rex  v.  Fuller,  1  Bos.  &  Pul.  180,  is  an 
example.  But  such  examples  are  very  rare ;  and  on  the 
contrary,  the  case  of  Rex  v.  Davis,  Leach,  493,  and  others 
of  that  kind,  shew  how  strictly  the  Courts  adhere  to  the  let 
ter  of  the  law.  Finding  it  thus  to  be  generally  true,  that,  in 
describing  the  offence,  the  indictment  must  use  all  the  words 
of  the  statute :  so,  on  the  other  hand,  it  would  saem  to  be 
equally  true,  as  a  general  rule,  that  the  indictment  is  suffi- 
cient, if  it  contain  all  the  words  of  the  statute.  When  the 
language  of  the  statute  is  transferred  to  the  indictment,  the 
expressions  must  be  taken  to  mean  the  same  thing  in  each. 
There  can  be  few  instances,  in  which  the  same  words  thus 
used,  ought  to  or  can  be  received  in  a  different  sense  in  the 
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Jane  1841  one  instrument  from  that  in  the  other.    As  it  is  certain  that 

s  the  indictment  was  intended  to  describe  the  offence  which 

v       the  statute  describes,  it  follows,  from  the  use  of  the  very  same 

Stanton,  language  in  both,  that  the  one  means  what  the  other  does  ; 
neither  more  nor  less.  It  is  true  that  some  few  exceptions 
from  this  rule  have  been  established  by  adjudications;  but 
they  have  not  appeared  to  us  to  embrace  the  present  case. 
Thus,  a  statute  may  be  so  inaccurately  penned,  that  its  lan- 
guage does  not  express  the  whole  meaning  the  Legislature 
had ;  and  by  construction,  its  sense  is  extended  beyond  its 
words.  In  such  a  case,  the  indictment  must  contain  such 
averments  of  other  facts,  not  expressly  mentioned  in  the  stat- 
ute, as  will  bring  the  case  within  the  true  meaning  of  the 
statute ;  that  is,  the  indictment  must  contain  such  words  as 
ought  to  have  been  used  in  the  Statute,  if  the  Legislature 
had  correctly  expressed  therein  their  precise  meaning.  In 
State  v.  Johnson,  1  Dev.  360,  for  example,  it  was  held,  that 
besides  charging  in  the  words  of  the  act,  that  the  prisoner, 
being  on  board  the  vessel,  concealed  the  slave  therein,  the 
indictment  should  have  charged  a  connexion  between  the 
prisoner  and  the  vessel,  as  that  he  was  a  mariner  belonging 
to  her ;  because  that  was  the  true  construction  of  the  act  So, 
where  a  statute  uses  a  generic  term,  it  may  be  necessary  to 
state  in  the  indictment  the  particular  species,  in  respect  to 
which  the  crime  is  charged.  As,  upon  a  statute  for  killing 
or  stealing  «  cattle,"  an  indictment  using  only  that  word  is 
not  sufficient ,  but  it  ought  to  set  forth  the  kind  of  cattle,  as 
a  horse  or  a  cow.  Rex  v.  Chalkeley>  R.&R.  258.  But 
where  a  statute  makes  a  particular  act  an  offence,  and  suffi- 
ciently describes  it  by  terms  having  a  definite  and  specific 
meaning,  without  specifying  the  means  of  doing  the  act,  it 
is  enough  to  charge  the  act  itself,  without  its  attendant  cir- 
cumstances. Thus,  upon  a  statute  making  it  felony  to  en- 
deavor to  seduce  a  soldier  from  his  duty,  an  indictment  is 
good,  which  charges  such  "  an  endeavor,"  without  stating  the 
mode  adopted.  Fuller's  case  before  cited.  So,  in  indict- 
ments founded  on  the  words  "  pronounce  and  publish,"  in 
this  same  statute  of  Elizabeth,  (which  are  not  ours),  the  pre- 
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cedents  uniformly  charge  "  the  pronouncing  and  publishing  June  1641 

of  the  forged  instrument  as  true,"  without  stating  the  means  "T 

by  which,  or  the  person  to  whom  it  was  published.  Upon  T 
the  more  modern  English  statutes  against  "putting  off  or  dis-  Stanton, 
posing  of"  forged  or  counterfeit  money  or  bank  notes,  it  is 
also  held,  that  the  circumstances  need  not  be  stated.  Rex 
v.  Holden  fy  al.  2  Taunton  334.  We  do  not  perceive  why 
the  same  principle  does  not  apply  to  the  other  words,  "shew 
forth  in  evidence,"  used  in  the  act  of  Elizabeth,  and  in  our 
act ;  and  are  not  aware  of  any  disadvantage  to  the  prisoner 
from  the  omission  to  set  out  in  the  indictment  the  particu- 
lar proceeding,  in  which  the  evidence  was  offered.  We  agree 
that  such  a  judicial  proceeding  must  be  proved ;  and  if  h  be 
not  properly  proved,  the  prisoner  can  put  the  matter  on  thte 
record  by  an  exception,  and  have  the  same  benefit  thereof  on 
a  motion  to  reverse  the  judgment,  and  for  a  venire  de  novo, 
that  he  could  have  from  a  motion  in  arrest  of  judgment; — 
Hence,  we  hold  the  second  count  in  this  indictment  to  be 
good. 

Per  Curiam,  New  trial  awarded. 

8 
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Jane  1841  MARTIN  WOO  LARD  m.  M.  H.  McCULLOUGH. 


The  common  law  mode  of  creating  and  establishing  a  public  highway, 
is  not  repealed  by  any  of  oar  acts  of  Assembly. 

The  utfr  of  a  road  as  a  public  highway,  for  twenty  years,  will,  under  the 
circumstances  of  this  case,  authorize  a  jury  to  presume  a  dedication 
of  the  road  by  the  proprietors  of  the  soil  to  the  public  use. 

Where  a  road  is  opened  by  an  order  of  the  County  Court,  according  to 
law  in  every  respect,  except  that  no  damages  were  assessed  by  the 
jury  to  the  owners  of  the  land,  none  bat  those  owners  can  impeach  the 
order  for  that  cause. 

An  overseer  of  a  public  road  can  require  no  hands  to  work  on  his  road, 
unless  they  live  vi  ithin  a  district  which  has  been  designated  for  him 
by  the  County  Court,  or  unless  they  have  been  specially  assigned  by 
the  Court  to  work  on  his  road. 

This  was  an  appeal  from  the  decision  of  his  Honor  Judge 
Bailey,  made  at  Spring  Term,  1841,  of  Beaufort  Superior 
Court  ot  Law.  The  case  as  transmitted  to  the  Supreme  Court 
was  as  follows : 

This  was  an  action  commenced  by  warrant,  before  a  single 
magistrate,  to  recover  several  penalties  for  not  working  on 
the  road.  On  the  trial  it  appeared,  that  at  March  Term, 
1838,  of  Beaufort  County  Court,  the  plaintiff  was  appointed 
overseer  of  a  road  leading  from  the  town  of  Washington,  to 
the  Martin  County  line ;  that  he  had  duly  summoned  the 
defendant  to  work  on  said  road,  at  several  different  times, 
being  ten  days  in  all,  for  himself  and  his  two  hands,  in  the 
year  1838;  that  defendant  had  sent  two  of  his  slaves  to  work 
on  said  road,  one  day  during  that  year.  In  order  to  prove  the 
load  in  question  a  public  road,  the  plaintiff  introduced  a  pe- 
tition from  the  records  of  the  County  Court  of  Beaufort, 
signed  by  sundry  citizens  of  said  County,  filed  at  February 
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1835,  a  copy  of  which,  with  the  other  proceedings  in  the  Jane  1 84 1 
case,  is  herewith  annexed,  and  made  a  part  of  this  case.  The  w  ~  . 
plaintiff  introduced  witnesses,  who  proved  that  more  than  v 
twenty  years  ago,  the  road  from  Washington  for  about  six  McCul- 
miles  (the  whole  distance  from  Washington  to  the  Martin  °  g  ' 
line  wa£  proved  to  be  about  eight  miles),  was  reputed  a  pub- 
lie  road,  and  worked  on  as  such,  near  which  part  the  defend- 
ant lived ;  the  rest  of  the  distance  was  a  forest.  In  order  to 
.  prove  the  liability  of  the  defendant  to  work  on  said  road,  the 
plaintiff  introduced  witnesses,  who  proved  that  the  defendant 
resided,  in  a  direct  line,  about  a  mile  from  the  nearest  point 
of  said  road,  which  at  this  point  was  the  nearest  public  road 
to  the  defendant,  if  this  is  a  public  road ;  that  the  defendant 
resided  within  about  a  mile  and  an  half  of  another  road, 
wliich  was  reputed  to  be  a  public  road.  It  was  further  prov- 
ed, that,  for  more  than  fifteen  years,  the  persons,  who  succes 
sively  occupied  the  premises  now  occupied  by  the  defendant,  , 
had  worked  on  so  much  of  said  road  as  was  then  opened.  It 
was  also  proved,  that  on  one  occasion  the  defendant  had  told 
the  plaintiff  that  he  would  make  compensation  for  the  failure 
of  his  slaves  to  work  on  said  road.  Upon  this  proof,  thede- 
fendant  prayed  his  Honor  to  instruct  the  jury  that  it  was  ne- 
cessary to  prove  the  road  in  question  to  be  a  public  road,  and 
that  it  had  not  been  proved  ;  that,  supposing  it  to  be  a  pub- 
lic road,  the  defendant  was  not  liable  to  work  on  it ;  also, 
that,  if  any  part  of  said  road  was  not  a  public  road,  they 
should  find  for  the  defendant,  because  the  charge  was  for 
not  working  on  the  whole  road.  This  instruction  his  Honor 
refused  ;  but  charged  the  jury  that  the  petition,  report  of  the 
jury,  and  orders  made  by  the  County  Court,  were  sufficient 
in  law  to  constitute  it  a  public  road ;  that  if  the  defendant 
had  worked  upon  the  road  and  lived  within  a  mile  of  the 
same,  and  nearer  thereto  than  to  any  other,  and  had  received 
due  notice  to  work  upon  the  same,  he  was  liable  for  neglecting 
or  refusing  to  work,  although  the  County  Court  of  Beaufort 
had  not  assigned  him  to  work  on  the  same.  The  jury  re- 
turned a  verdict  for  the  plaintiff.  A  rule  for  a  new  trial  was 
obtained,  which  rule  was  discharged,  and  a  judgment  ren- 
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June  1S41  dered  for  the  plaintiff,  from  which  the  defendant  appealed. 

^Vooiaid"  The  documents  appended  to  the  case,  being  extracts  from 
v.  the  records  of  Beaufort  County  Court,  were  as  follows :  1st. 
McCul-  ^  petition  at  March  Term,  1803,  from  sundry  inhabitants 
of  that  County,  praying  for  a  road  from  the  town  of  Wash- 
ington, in  the  course  of  Broad  street,  "  till  it  strikes  fife  main 
road  which  passes  by  Henry  S.  Bonner's,  and  farther,  if  the 
jury  think  proper ;  an  order  thereon  for  the  Sheriff  to  sum- 
mon a  jury,.  "  to  alter  the  road  from  the  fork  of  the  said  road- 
leading  from  Washington  to  Jamestown,"  so  as  to  run  "round 
the  fence  of  Charles  Cherry,  Sen'r."  which  the  Sheriff  re- 
turned "  Executed/'  and  an  order  of  the  Court  that  a  road  be 
run  and  laid,  agreeable  to  the  petition,  &c,  and  that  J.  C.  and 
others  be  appointed  jurors  to  attend  the  surveyor,  &c.,  which 
order  was  returned  by  the  Sheriff  "  Executed." 

2dly.  At  September  Term,  1807,  of  said  Court,  an  order 
issued  to  the  Sheriff  of  said  County,  to  summon  a  jury  "to 
extend  the  new  road  from  the  hill  at  Edward  Bonner's,  so  as 
to  strike  the  Jamestown  road  in  the  most  direct  route,"  which 
was  returned  by  the  Sheriff,  as  follows :  "Jury  summoned 
and  met  on  the  ground;  after  being  duly  sworn,  proceeded 
and  laid  off  the  road  as  here  required,  as  will  fully  appear  by 
their  return  to  Court  of  the  same,  under  their  hands."  The 
only  return  exhibited,  was  an  indorsement  on  the  back  of 
the  Sheriff's,  of  the  names  of  the  jurors. 

3dly.  A  petition  at  February  Term,  1835,  of  sundry  in- 
habitants of  said  County,  praying  that  a  road  might  be  estab- 
lished "  from  Hawkins'  bridge,  adjacent  to  the  town  of  Wash- 
ington, to  intersect  the  Jamestown  road  leading  by,  <fcc ," 
(mentioning  the  numes  ot  the  owners  of  land  on  the  route.) 
Upon  which  the  following  order  was  entered :  "  On  motion 
to  the  Court,  and  proof  of  said  petition  being  made  public, 
and  notice  given,  it  is  ordered  that  the  said  road  be  altered 
and  changed,  so  as  to  run  in  a  straight  line  from  the  town  of 
Washington,  to  the  place  where  it  strikes  or  arrives  at  the 
Jamestown  road,  and  that  a  jury  be  summoned  by  the  Sher- 
iff of  this  county,  to  so  run  and  lay  off  the  same,  and  make 
report  to  the  next  Court,  under  a  venire,  ice. ;"  to  which 
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order  and  ventre,  the  Sheriff  and  jury  made  the  following  June  184 1 
Tetutn:  "We,  the  urtdetsigned  jurors,  summoned  by  the" 
4Bheriff  for  the  purpose  of  altering  the  road  running  from  T 
Washington  to  Jamestown  road,  proceeded  to  alter  and  turn  McCnl- 
said  road,  and  run  with  the  old  road  as  it  was  laitt  out  be-  8  " 
fore,  and  then  a  straight  line  to  the  swamp,  and  through  the 
swamp  a  direct  course  to  the  Martin  County  line,  through 
the  plantation  of  Martin  Woolard."  Signed  and  sealed  by 
the  jurors.  TheSheriff  returned  as  follows  :  "In  pursuance 
to  the  annexed  order,  I  have  summoned  a  jury,  and  first  hav- 
ing had  the  same  duly  sworn,  they  laid  off  and  altered  the 
road  as  above  stated.  April  3d,  1835."  Signed  by  the  Sher- 
iff. .  At  April  Term,  1835,  of  said  Court,  the  following  order 
is  entered  :  "  On  proof  of  advertisement  made  and  ordered, 
it  is  ordered  by  the  Court,  upon  hearing  the  report  of  the  • 
Sheriff  and  jury,  made  on  laying  off  said  road,  that  said  re- 
port is  deficient  in  not  valuing  the  damage,  if  any,  sustained 
by  the  proprietors,  through  whose  land  said  road  is  to  run, 
and  that  the  said  report  be  re-committed  to  the  Sheriff  for  a- 
mendment ;  or  that  a  new  order  to  said  Sheriff  to  lay  off 
said  road  again,  and  assess  the  damages  to  the  proprietors,  if 
any,  on  proof  of  advertisement  made  as  ordered,  that  the  road 
be  layed  off  as  prayed  for."  Another  order  at  the  same  Term, 
in  the  following  words :  "  On  proof  of  advertisement  made 
as  ordered,  it  is  considered  by  the  Court,  upon  hearing  the 
report  of  the  Sheriff  and  jury,  made  on  laying  off  the  road, 
that  said  report  is  deficient,  in  not  valuing  the  damage  sus- 
tained, if  any,  by  the  proprietors,  through  whose  land  said 
road  is  to  run  ;  and  that  the  raid  report  be  re-committed  to 
the  Sheriff."  Upon  this  order,  there  was  no  return  made  by 
the  Sheriff.  At  July  Term,  1835,  of  said  Court,  the  follow- 
ing order  was  made :  "  Ordered  that  the  report  made  to  the 
last  Term  be  confirmed." 


/.  H.  Bryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.    The  first  question  to  be  decided  in  this  case 
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June  1841  j^  whether  the  proofs  offered  were  in  law  sufficient  to  eslab- 
"^  Jard  lish  the  way  to  be  a  highway  or  pubticroad.  We  will  begin 
t  by  remarking,  that  the  common  law  mode  of  creating  and 
McCul-  establishing  a  public  highway,  is  not  repealed  by  the  first  sec- 
tion of  our  road  law,  nor  by  any  other  act  of  Assembly.  Six 
miles  of  the  road  had,  for  more  than  twenty  years,  been  re- 
puted to  be,  and  had  been  used  as  a  public  road.  This  evi- 
dence was  sufficient,  in  our  opinion,  to  go  to  the  jury  for 
them  to  presume  the  fact,  that  the  way  had  been  dedicated  to 
the  public  as  a  highway,  by  the  proprietors  of  the  land  over 
which  it  ran.  With  respect  to  a  claim  of  highway,  in  the 
words  of  Hale,  C.  J.  "much  depends  on  common  imputa- 
tion." 1  Tent.  189.  And  if  the  owner  of  land  permit  the 
public  to  pass  and  repass  oyer  his  soil,  and  use  it  as  a  public 
highway,  withont  molestation,  or  any  assertion  of  his  rights 
for  some  time,  (he  law  will  presume  a  dedication  of  the  way 
to  general  use.  Much  discussion  has  arisen  as  to  the  period 
which  must  elapse,  before  such  a  dedication  will  be  presum- 
ed. Woolrich  on  Ways,  9  to  14.  Jarvisv.  Deans,  3  Bingh. 
447.  We  think,  however,  that  twenty  years  user,  under 
such  circumstances  as  those  stated  in  this  case,  will  author- 
ize a  jury  to  presume  a  dedication.  The  two  remaining 
miles  of  road  were  opened  agreeably  to  law,  with  the  single 
exception,  that  the  jury  did  not  assess  damages  to  the  propri- 
etors, over  whose  lands  the  road  run.  This  eiror,  however, 
is  not  one  of  which  the  defendant  can  avail  himself  in  this 
collateral  way.  The  proprietors  might  complain,  but  third 
persons  cannot.  And  non  constat  but  that  the  proprietors 
may  have  abandoned  their  claims  to  damages,  before  the  or- 
der confirming  the  report  of  the  jury  had  been  made  by  the 
Court. 

Secondly  ;  Was  the  defendant  liable  to  be  summoned  to 
work  on  this  road?  The  act  declares,  (Rev.  St.  c.  104,  s. 
10,)  "  that  it  shall  be  the  duty  of  the  overseers  of  the  public 
roads,  to  summon  all  white  males  between  the  ages  of  eigh- 
teen and  forty-five,  and  free  males  of  color,  and  slaves,  be- 
tween the  ages  of  sixteen  and  fifty,  within  their  districts, 


OP  NORTH  CAROLINA.  437 

&c."    The  Legislature  has  put  the  public  roads,  and  the  June  1841 
overseers  of  the  same,  mainly  under  the  supervision  of  the  w   .7* 
County  Courts ;  and  although  the  act  has  not  said  expressly       v 
how  the  overseers'  districts  are  to  be  laid  off,  or  by  whom    McCol- 
they  are  to  be  established,  yet  it  seems  to  us  but  fit  and  pro- 
per, and  the  Legislature  must  have  so  intended  it,  that  the 
Courts  which  were  entrusted  with  the  general  supervision 
of  the  highways,  should  be  clothed  with  the  power  of  lay- 
ing out  the  overseers'  districts.    Great  disputes  and  disturb- 
ances in  neighborhoods  will  be  prevented  by  this  construction 
of  the  act.     The  general,  though  not  universal  practice 
through  the  State,  as  we  learn,  has  been  in  accordance  with 
this  opinion.    The  plaintiff  was  an  overseer  without  hands; 
he  should  have  made  application  to  the  County  Court  for  a 
list  of  hands,  or  an  assignment  of  a  district.     The  defend- 
ant's hands  had  never  been  assigned  to  that  road;  his  lands 
were  not  comprehended  by  the  Court  in  a  district  of  the  de. 
fendant,  as  overseer  of  the  said  road.     We  therefore  are  of 
the  opinion,  that  the  judge  erred  in  his  charge  on  this  point 
of  the  case,  and  that  there  must  be  a  new  trial. 

Per  Cum  am,  New  trial  awarded. 
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JEREMIAH  CHERRY  m.  MARTIN  WOOLARD. 
June  1841 


Where  a  Sheriff  or  other  officer  sells  under  a  valid  execution,  it  is  no 
objection  to  the  title  of  the  purchaser,  that,  in  Eis  deed  of  conveyance, 
he  misrecites  the  execution. 

Where  a  Clerk  issued  an  execution,  tested  on  the  5th  Monday  after  the 
4th  Monday  of  September,  in  the  year  of  our  Lord,  1833,  and  in  the 
57tU  year  of  our  independence,  and  indorsed  thereon  that  the  execution 
actually  issued  on  the  bth  of  February,  1833,  and  the  Coroner  also  en- 
dorsed that  it  was  levied  on  the  21*  of February,  1833,  the  Court  roust 
see  that  the  dating  of  the  writ,  as  to  (he  CkritUan  era,  was  a  misprisiofl 
of  the  Clerk,  and  will  correct  it  accordingly. 

The  cases  of  Den  ex  Dem.  Hatton  v.  Dew>  3  Mur.  260.  Goodman  v» 
JirmitUadf  MhHawki,  19,  andDoweU  r.  Vannoy,  3  Dev.  43,  cited  and 
approved. 

t 

This  was  an  action  of  trespass  quarc  clausum  /regit, 
tried  at  the  Spring  Term,  1841,  of  Beaufort  Superior  Court, 
before  his  Honor  Judge  Bailey.  On  the  trial,  it  became 
necessary  for  the  plaintiff  to  shew  title  in  himself,  to  the  locus 
in  quo.  In  deducing  his  title,  he  gave  in  evidence  a  judg- 
ment against  one  Stephen  Owens,  obtained  at  Fall  Term, 
1832,  of  the  Superior  Court  of  Beaufort  County,  an  execu^ 
tion  issued  thereon  to  the  Coronerof  Beaufort  County  against 
Stephen  Owens,  who  was  then  Sheriff  of  that  County,  a  levy 
on  the  land  in  question  and  a  sale  by  the  Coronor  to  Benja- 
min Runyon,  who  received  a  conveyance  from  the  Coroner, 
and  then  conveyed  to  the  plaintiff.  The  teste  of  the  exe- 
cution was  as  follows  :  "  Witness,  James  B.  Ellison,  Clerk  of 
said  Court,  at  office,  the  fifth  Monday  after  the  fourth  Mon- 
day of  September,  1833,  and  the  57th  year  of  our  indepen- 
dence" Signed  by  the  Clerk.  And  the  indorsement  of  the 
Clerk  on  the  writ,  as  required  by  law,  was  "  Issued  5th  day 
of  February,  1833."  The  levy  of  the  Coroner  indorsed  on 
the  execution,  was  dated,  "  February  21st.  1833."  The  Cor- 
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oner's  deed  of  conveyance  recited  a  sale  under  an  execution,  Jooe.1841 
against  Stephen  Owens,  corresponding  as  to  amount  with  the  ~ 
judgment  above  mentioned,  but  "  returnable  to  Spring  Term,       * 
1833."    The  defendant  objected,  that  the  execution  set  forth  Woolard. 
in  the  Coroner's  deed,  did  not  correspond  with  the  execution 
levied  upon  the  land,  which  objection  his  Honor  overruled, 
and  under  the  instruction  of  the  Court,  the  jury  returned  a 
verdict  for  the  plaintiff.    There  was  a  rule  for  a  new  trial, 
which  was  discharged,  and  judgment  rendered  for  the  plain-  • 
tiff,  from  which  the  defendant  appealed. 

No  Counsel  appeared  for  either  party  in  this  Court. 

Gaston,  J.  The  objection,  taken  on  the  trial  to  the  deri- 
vation of  title  on  the  part  of  the  plaintiff,  is  because  of  a  sup- 
posed discrepency  between  the  execution,  recited  in  the  Cor- 
oner's deed,  and  the  execution,  under  which  the  Coroner 
made  the  levy  and  sale.  This  objection  presnpposes  and 
admits,  that  the  officer  had  a  valid  authority  to  sell,  but  in- 
sists that  his  deed  was  invalid  to  convey  the  land  sold,  be- 
cause in  the  deed  his  authority  was  inaccurately  recited.  The 
question  presented  by  this  objection,  is  not  with  us  an  open 
question.  The  objection  was  deliberately  considered  by  this 
Court,  in  the  case  of  Den  an  dem.  Hatton  v.  Dew,  3  Mur. 
260,  and  overruled.  His  Honor,  therefore,  properly  over- 
ruled it  in  this  case. 

But  upon  a  comparison  of  the  execution  recited  in  the 
deed,  with  that  under  which  the  officer  sold,  as  they  are  both 
set  forth  in  the  transcript,  the  alleged  discrepency  will  be 
found  not  to  exist  The  execution  under  which  the  officer 
sold)  is  tested  the  5th  Monday  after  the  4th  Monday  of  Sep- 
tember, in  the  year  of  our  Lord,  1833,  and  in  the  57th  year 
of  our  independence,  and  is  made  returnable  to  the  term  of 
said  Court,  to  be  held  on  the  5th  Monday  after  the  4th  Mon- 
day of  March  next.  This,  it  is  said,  must  be  the  5th  Mon- 
day after  the  4th  Monday  of  March,  1834,  whereas,  the 
Coroner's  deed  recites  the  execution  as  returnable  on  the  5th 
Monday  after  the  4th  Monday  of  March,  1833.      But  it  is 

manifest  that  there  is  a  clerical  misprision  in  the  date  of  the 

9 


440  '        IN  THE  SUPREME  COURT 

Jane  1841  executiqp,  with  respect  to  the  year  of  the  Christian  era.— 
This  appears  not  only  from  the  year  of  independence  there- 
unto subjoined,  bat  from  the  indorsation  of  the  Clerk,  that 
the  execution  actually  issued  on  the  5th  day  of  February, 
1833,  and  of  the  Coroner,  that  it  was  levied  on  the  21st  of 
February,  1833.  The  cases  of  Goodman  v.  Armistead,  4 
Hawks,  19,  and  Lowell  v.  Vannoy}  3  Dev.  43,  are  author- 
ities to  shew  that  such  a  misprision  will  be  corrected  by 
these  indicia  of  truth.  Thus  corrected,  the  execution  is 
tested  of  the  Fall  Term,  1832,  and  the  deed  truly  represents 
it  as  returnable  to  the  Spring  Term,  1833. 

Per  Curiam,  Judgment  affirmed. 


HENRY  COBB  ra.  HENRY  FOGALMAN. 

Although  it  18  not  easy  in  prictice  to  draw  the  boandary  between  a  defect 
of  evidence  and  evidence  confessedly  slight,  yet,  where  no  part  of  the 
testimony  offered  can  fairly  warrant  the  inference  of  the  fact  in  issue, 
or  famish  moie  than  materials  for  a  mere  guess  or  conjecture  thereon, 
it  is  error  in  the  Court  to  leave  it  to  the  jury  to  infer  the  met  from 

.  such  testimony. 

This  was  an  action  of  deceit,  tried  before  his  Honor  Judge 
Pearson,  at  the  Spring  Term,  1841,  of  Guilford  Superior 
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Court.  Plea, ''  The  general  issue."  The  fraud  cotpplained Jane  *s« 
of,  was  alleged  to  have  been  committed  in  the  sale  of  a  fe-  CoW> , 
male  slave,  named  Sally,  who,  at  the  time  of  the  sale,  labored  v. 
under  cancer  or  other  disease  of  the  womb,  which  was  con- *,°*a*niim 
cealed  by  defendant.  The  plaintiff  produced  a  bill  of  sale 
in  the  hand-writing  of  the  defendant,  executed  by  the  de<< 
fendant  to  him,  for  the  saidslave,  and  her  daughter  Hannah, 
about  four  years  old,  dated  June  11th,  1838,  containing  a 
warranty  of  title,  but  not  of  soundness,  and  proved  that  the 
price  given  was  a  fair  one.  He  also  offered  evidence,  to  shew 
that  said  slave  Sally,  while  in  possession  of  the  defendant! 
had  borne,  after  the  aforesaid  child  Hannah,  two  children,  at 
different  times,  which  were  either  born  dead,  or  survived 
but  a  short  time ;  that  at  the  time  of  sale,  she  was  advanced 
in  pregnancy  about  six  months ;  that  on  several  occasions, 
soon  after  the  purchase  by  plaintiff,  she  was  attacked  with 
faintness  when  working  in  the  harvest  field  of  the  plaintiff, 
and  in  August  thereafter,  was  taken  in  labor,  when,  after  an 
iuterval  of  about  thirty-six  hours,  a  physician  was  called  in, 
who  performed  the  Caesarean  operation,  delivered  her  of  a 
child,  which  he  testified  was  then  recently  dead,  and  that 
the  mother  died  about  five  or  six  days  thereafter.  He  also 
testified,  that  from  examination,  he  found  the  neck  of  the 
womb  diseased  with  cancer  or  sarcomatous  tumor,  which 
rendered  a  natural  delivery  impossible,  and  that,  in  his  opin- 
ion, the  disease  had  existed  for  several  years ;  but  that  its 
symptoms  were  not  distinguishable  from  those  of  pregnancy. 
The  plaintifi  also  produced  evidence,  to  shew  that  the  slave 
had  attacks  of  faintness,  while  in  the  defendant's  possession ; 
that  defendant  admitted  this  to  the  plaintiff,  after  the  death 
of  the  slave,  and  said  they  occurred  while  she  was  pregnant; 
and  when  asked,  why  he  did  not  tell  the  plaintiff  of  the  dead 
children,  as  if  he  had  known  it  he  would  not  have  bought 
her,  he  said  he  had  forgotten  it.  It  was  also  in  evidence, 
that  at  the  time  of  sale,  defendant  had  no  other  female  slave, 
except  a  girl  about  14  years  old.  The  defendant  offered  evi- 
dence, to  shew  that  he  had  owned  the  slave  Hannah  about 
lour  years ;  that  she  was  a  stout,  vigorous  looking  woman, 
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June  1641  and,  during  all  the  time  he  owned  her,  performed  service  as 

0oW>    a  cook  and  washerwoman  for  his  family,  or  as  a  field  hand ; 

t.      and  was  on  no  occasion  prevented  from  service  by  sickness, 

Fogshnan  except  by  an  attack  of  measles,  and  during  her  confinement 
with  the  three  children  spoken  of  by  the  plaintiffs  witnesses; 
that  in  the  opinion  of  other  physicians,  a  womb,  diseased  as 
that  of  this  woman  was  described  to  be,  was  incapable  of 
impregnation ;  and  that  no  physician  could  tell  from  exami- 
nation of  the  womb,  how  long  it  had  been  diseased.  He  also 
produced  evidence,  to  shew  that  the  plaintiff,  about  a  month 
before  the  sale  aforesaid,  bought  a  negro  man,  the  husband 
of  Sally,  and  who  had  been  her  husband  all  the  time  that  the 
defendant  owned  her;  that  the  plaintiff  owned  no  other  slave, 
except  a  small  boy;  that  the  plaintiff  came  twice  to  the  house 
of  the  defendant,  to  chaffer  about  the  purchase  of  the  woman, 
before  she  was  taken  away ;  that  messages  weie  carried  be- 
tween him  and  the  defendant,  by  the  negro  man  aforesaid, 
on  the  subject  of  the  trade,  but  their  import  was  not  shewn ; 
that  the  plaintiff  said,  the  reason  why  he  wished  to  purchase 
her  was,  that  he  owned  the  husband,  and  that  his  daughters 
did  not  like  to  wash  for  the  negro  man;  that,  on  one  of  his 
visits  to  the  house  of  the  defendant  as  aforesaid,  the  plaintiff 
asked  permission  to  have  a  conversation  with  Sally,  and  had 
a  short  interview  accordingly,  the  defendant  not  being  pre- 
sent. The  defendant  lived  in  Orange,  and  the  plaintiff  in 
Guilford  County,  about  15  miles  apait. 

It  was  admitted  in  argument,  and  so  laid  down  by  his 
Honor,  that  the  plaintiff,  in  order  to  recover,  must  satisfy  the 
jury,  1st.  That  the  unsoundness  of  the  negro  existed  at 
the  time  of  sale.  2dly.  That  the  defendant  knew  or  had 
reason  to  believe  its  existence  at  the  sale.  3dly.  But  if  these 
facts  were  proved,  if  the  plaintiff  also  knew  of  the  unsound- 
ness at  the  time  of  the  sale,  or  had  reason  to  believe  its  exis- 
tence, or  there  was  sufficient  ground  to  put  an  ordinary  roan 
upon  enquiry,  either  by  disclosures  made  by  the  defendant 
or  in  any  other  way,  the  plaintiff  would  not  be  entitled  to  re- 
cover. But  in  this  case,  there  was  no  evidence  that  the  de- 
fendant had  made  any  disclosure,  there  was  no  evidence  that 
the  plaintiff  could  by  ordinary  inspection  ('such  as  a  practi- 
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ti  oner  in  medicine  was  presumed  or  required  to  have),  have  June  184 1 
detected  the  unsoundness,  and  the  jury  were  not  at  liberty  to    Cobb~ 
infer,  either  that  the  negro  woman  or  her  husband,  plaintiff's       t 
slave,  had  informed  the  plaintiff  of  its  existence,  as  the  plain-  Fogalman 
tiff's  counsel  had  contended,  the  slave  being  treated  by  his 
master  with  great  kindness  and  familiarity,  or  to  infer  that 
the  negro  woman  and  the  negro  man  had  concealed  the  fact 
from  the  plaintiff,  as  he  was  desirous  for  his  master  to  pur- 
chase his  wife.     Whether  the  disclosure  was  made  by  them 
or  not,  was  a  mere  matter  for  guessing,  and  the  Court  thought 
proper  to  charge  the  jury*  that  if  the  negro  was  unsound 
and  the  defendant  knew  it,  the  plaintiff  was  entitled  to  a  ver- 
dict, as  there  was  no  evidence  that  the  plaintiff  knew  of  the 
unsoundness,  or  was  put  on  his  guard. 

A  verdict  being  rendered  for  the  plaintiff,  a  new  trial  was        • 
moved  for,*on  the  ground  of  the  verdict  being  against  evidence 
and  for  misdirection,  which  was  refused.  Judgment  being  there- 
upon rendered  for  the  plaintiff,  the  defendant  appealed  to  the 
Supreme  Court 

James  T.  Moreheadfy  W.  JET.  Haywood,  jr.  for  plaintiff* 
Waddell  Sf  Iredell  for  defendant. 

Gaston,  J.  The  case  made  for  the  consideration  of  this 
Court,  sets  forth  the  evidence  given  on  the  trial,  and  the 
Judge's  instructions  to  the  jury,  with  respect  to  the  applica- 
tion of  that  evidence  to  the  decision  of  the  issue,  which  they 
were  impannelled  to  try.  It  doesnot  state  any  specific  instruc- 
tions prayed,  or  exceptions  to  those  instructions  taken,  by 
either  party,  and  we  have  therefore  no  other  means  of  ascer- 
taining whether  the  law  was  correctly  administered,  than  by  . 
a  comparison  of  the  evidence  with  the  instructions. 

With  the  positions  of  law  laid  down  by  his  Honor,  as  ab- 
stract positions,  no  fault  can  be  found.  To  enable  the  plain- 
tiff to  recover,  because  of  a  deceit,  it  was  necessary  to  estab- 
lish the  existence  of  the  alleged  defect  at  the  time  of  the  sale, 
and  a  knowledge  or  belief  of  its  existence  on  the  part  of  the 
vendor,  and  even  if  these  facts  were  established,  the  plaintiff 
could  not  recover,  if  he,  at  the  time  of  his  purchase,  knew  or 
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June  1841  had  reason  to  believe  that  the  defect  existed.     If  he  knew  of 
Cobb""**16  defect,  or  was  cautioned  against  it,  he  was  not  deceived 
v       And  if  the  vendor  knew  it  not,  or  suspected  it  not,  he  was  nol 
Fogalman  guijty  of  jmposition. 

We  hold  too,  that  the  judge  was  warranted  in  instructing 
the  jury,  that,  if  the  defect  in  question  existed  at  the  time  of 
the  purchase,  there  was  no  evidence  that  the  purchaser  then 
knew  or  had  been  informed  of  this  defect  It  was  indeed  pos- 
sible, that  he  might  have  acquired  such  information  in  his 
private  conference  with  the  negro  woman,  or  from  communi- 
cations from  her  husband.  But  where  the  law  does  not  pre- 
sume the  existence  of  a  fact,  there  must  be  proof,  director 
indirect,  before  the  jury  can  rightfully  find  it ;  and  although 
the  boundary,  between  a  defect  of  evidence  and  evidence  con- 
fessedly slight,  be  not  easily  drawn  in  practice,  yet  it  carinot 
be  doubted  that  what  raises  but  a  possibility  or  conjecture  of 
a  fact,  never  can  amount  to  legal  evidence  of  it.  Our  diffi- 
culty, however,  lies  in  thisy  that  while  the  jury  were  explicit- 
ly instructed,  that  upon  the  testimony  given  in,  there  was  no 
evidence,  upon  which  they  could  infer  that  the  plaintiff  was 
apprized  of  the  defect  at  the  time  of  his  purchase,  it  was  left  to 
them,  as  a  question  depending  upon  the  weight  of  evidence, 
whether  the  defendant  had  or  had  not  knowledge  thereof  before 
he  sold.  We  have  carefully  examined  all  the  testimony  stated, 
and  we  are  unable  to  lay  our  hands  upon  any  part  of  it,  which 
can  fairly  warrant  the  inference  of  such  knowledge,  or  fur- 
nishes more  than  the  materials  for  a  mere  guess  or  conjec- 
ture thereon.  It  was  indeed  for  the  jury  to  determine,  wheth- 
er to  rely  on  the  judgment  of  the  medical  gentleman,  who  was 
of  opinion  that  the  disease  had  been  of  many  years  duration, 
or  on  that  of  the  other  learned  gentlemen,  who  pronounced 
that  it  could  not  have  pre-existed  the  woman's  pregnancy. — 
On  this  point,  there  was  evidence  on  both  sides,  and  it 
was  for  the  triers  of  the  fact  to  Compare  and  weigh  this  evi- 
dence. But  admitting  the  existence  of  the  disease  previous- 
ly to  the  sale,  what  proof  was  there,  direct  or  inferential,  that 
the  defendant  knew  of  it  or  suspected  it  ?  Not  one  syrnpton 
of  the  disease  is  shewn  to  have  occurred,  while  the  woman 
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was  in  his  possession,  which  conld  have  indicated  its  exis-  Jone  1841 
tence,  even  to  the  members  of  the  medical  profession.  "The  Cobb 
symptons  were  not  distinguishable,"  (such  are  the  words  of  v. 
the  doctor  who  attended  the  poor  woman  in  her  last  delivery)  F°galman 
"  from  the  symptons  of  ordinary  pregnancy."  How,  then, 
from  any  of  these  symptons  could  it  be  inferred,  that  any  per- 
son, either  the  sufferer  herself  or  her  master,  had  discovered 
the  latent  disease?  Even  the  materials  for  a  guess  or  con- 
jecture were  not  furnished  by  the  occasional  attacks  of  faint- 
ness,  which  she  had  while  in  a  state  of  pregnancy ',  and  no 
other  indications  of  a  want  of  health  at  any  other  time  than 
during  pregnancy,  are  alleged  to  have  existed.  But  she  had 
borne  two  children  since  the  one,  then  four  years  old,  which 
was  sold  with  her,  and  these  had  either  been  born  dead  or 
had  died  a  short  time  after  their  birth,  and  the  seller  made  no 
communication  to  the  purchaser  in  relation  to  these  occur- 
rences. Now,  in  the  first  place,  it  was  left  wholly  uncertain 
by  the  testimony,  how  the  fact  was,  whether  these  children 
were  born  dead,  or  had  died  soon  after  their  birth.  In  the 
next  place,  there  was  no  testimony,  that  however  the  fact 
might  be,  quacumque  via  data,  it  furnished  a  rational  ground 
to  suspect  that  the  mother  labored  under  this  disease.  And, 
lastly,  the  purchaser,  when  he  bought  the  mother  and  her 
youngest  child,  then  four  years  old,w&s  necessarily  apprized 
that  either  she  had  ceased  to  breed,  or  had  been  unfortunate 
with  her  subsequent  children.  What  might  ha  the  cause  of 
this  interruption  in  the  increase  of  issue,  according  to  the  or- 
dinary course  of  nature,  was  a  fair  subject  of  conjecture  with 
both,  and  not  more  a  matter  of  knowledge  with  one  than  the 
other.  The  remaining  circumstance  is,  that  the  defendant 
sold  the  woman,  though  the  only  other  female  slave  he  own- 
ed was  but  14  years  of  age.  Before  any  inference  of  an  un- 
fair motive  for  making  the  sale  could  thence  be  deduced, 
there  ought  at  least  to  have  been  some  evidence  of  the  situa- 
tion of  the  defendant  or  his  family,  or  of  the  peculiar  quali- 
ties of  this  negro  woman,  repelling  or  tending  to  repel  the  or- 
dinary presumption  of  fairness,  which  is  always  drawn  by 
the  law,  until  there  be  proof  to  the  contrary. 
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Jane  1841     We  feel  ourselves  constrained  to  hold,  that  there  was  error 
—~— "~  in  leaving  it  to  the  jury  to  infer  from  the  testimony  a  fraudu- 
lent intent  in  the  defendant,  when  no  evidence  had  been  giv- 
en from  which  such  an  intent  could  be  inferred. 

Peb  Curiam,    Judgment  reversed,  and  new  trial  awarded. 


DAVID  C.  GUYTHER,  AdmV.  of  ROBERT  GUYTHER  w  JU- 
LIAN PICOT. 

A  petition  was  filed,  an  answer  put  in,  and  rep1  i  cat  ion  taken.  Some 
terms  afterwards,  the  defendant,  by  leave  of  the  Court,  filed  an  amend- 
ed answer,  stating  an  additional  fact,  upon  which  he  relied.  No  new 
replication  was  entered  to  this,  but  the  parties  went  on  to  take  depo- 
sitions and  make  up  an  issue  as  to  this  filet,  ffeld  by  the  Court,  that 
from  the  conduct  of  the  parties,  it  must  be  inferred  that  the  additional 
faet  stated,  was  intended  as  an  amendment  to  the  original  answer, 
nunc  pro  tunc,  and  covered  by  the  replication  to  that  answer. 

This  was  a  petition  originally  filed  in  the  County  Court 
of  Washington  County,  from  which  there  was  an  appeal  to 
the  Superior  Court  of  that  County,  and,  an  issue  having  been 
made  up.  the  case  was  removed  on  affidavit,  to  the  Superior 
Court  of  Chowan  County.  It  came  on  to  be  heard  at  the 
Spring  Term,  1841,  of  this  latter  Court,  before  his  Honor 
Judge  Nash,  who  ordered  the  petition  to  be  dismissed.  From 
this  decree,  the  plaintiff  appealed  to  the  Supreme  Court — 
The  facts  and  questions  in  the  cause,  are  stated  in  the  opin- 
ion of  the  Court. 
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Kinney  for  the  plaintiff.  Jane  1841 

A.  Moore  #•  Iredell  for  the  defendant.  Guyther 

Daniel,  J.  The  plaintiff  filed  this  petition  in  the  County  Picot. 
Court,  as  the  administrator  of  Robert  Guyther,  deceased, 
against  the  defendant,  who  had  been  the  guardian  of  the 
said  intestate,  for  an  account  of  the  estate.  The  petition 
states,  that  Robert  Guyther  had  been  a  resident,  and  was  at 
his  death  a  resident,  of  the  County  of  Washington ;  and  that 
the  County  Court  of  Washington  had  granted  letters  of  ad- 
ministration to  the  plaintiff.  The  defendant^  at  May  Ses- 
sions, 1835,  answered  and  stated,  that  one  Peter  O.  Picot  had 
been  appointed,  by  the  County  Court  of  Martin,  administra- 
tor with  the  will  annexed  on  the  estate  of  the  said  Robert 
Guyther,  deceased,  and  that  he  had  accounted  with  and  paid 
over  to  the  said  Peter  O.  Picot,  all  the  estate  and  effects  which 
he  had  held  as  guardian  of  his  ward.  To  this  answer  the 
plaintiff  put  in  a  replication.  There  was  an  interlocutory 
decree  that  the  defendant  should  account,  from  which  he  ap- 
pealed to  the  Superior  Court  In  the  Superior  Court,  the  de- 
fendant obtained  leave  to  amend  his  answer,  in  which  he 
averred  that  the  usual  place  of  residence  of  Robert  Guyther, 
at  the  time  of  his  death,  and  many  years  previous  to  that  * 
time,  bad  been  in  the  County  of  Martin.  There  was  no  new 
replication  put  in.  The  cause  was  several  times  continued, 
and  at  subsequent  terms,  orders  were  made  in  the  cause  for 
each  party  to  take  depositions.  At  September  Term,  1837, 
an  issue  was  directed  to  try  the  fact,  whether  Robert  Guy* 
ther  had  been  a  resident,  and  domiciled  in  Martin  or  Wash- 
ington County.  The  cause  was  then  removed  to  Chowan 
County  for  trial.  And  at  Spring  Term,  1841,  the  judge  dis- 
missed the  petition;  being  of  theopinion  thatthe  pleadings  did 
not  warrant  the  introduction  of  evidence  to  the  jury  to  fry 
the  issue.    From  this  decree,  the  plaintiff  appealed. 

The  defendant  bad  not  put  in  a  supplemental  answer,  but 
had  been  permitted  to  add  a  single  fact,  by  way  of  amend- 
ment, to  bis  original  answer.  And  the  parties  to  the  suit, 
by  their  subsequent  conduct,  had  treated  the  amendment  as 
having  been  made  nunc  pro  tunc,  and  as  being  incorporated 

in  the  original  answer,  and  therefore  completely  covered  by 

10 
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Jane  1841  the  original  replication.    Where  was  the  necessity  of  the  or- 
_.  ^erg  .Q  ^e  cause  subsequently  made  to  take  depositions,  the 

order  directing  an  issue,  and  the  making  of  the  issue  by  the 
parties,  if  it  had  not  been  understood  that  the  material  fact 
disclosed  in  the  amended  answer  had  been  covered  by  the 
original  replication  ?  We  think  that  the  single  fact,  added 
or  inserted  as  an  amendment,  must  be  considered  as  incor- 
porated in  the  original  answer,  nunc  pro  tunc.  The  judg- 
ment must  be  reversed,  and  the  cause  again  tried. 

Per  Curiam,  Judgment  reversed; 


ARCHIBALD  G.  CARTER  «.  THOMAS  McNEELEY. 

A  party  cannot  recover  en  an  implied  agreement  for  the  price  of  goods 
sold  and  delivered,  if  he  could  have  maintained  an  action  on  a  special 
contract  relating  to  that  price. 

Bat  where  the  special  contract  Is  imperfect*  as  where  the  price  was  to 
be  the  market  value  on  a  certain  day  and  at  a  certain  place  to  be  fixed 
by  the  seller,  and  he  fails  to  select  in  proper  time  the  day  and  place, 
he  may  yet  maintain  an  action  for  the  value  of  the  goods  delivered, 
and  declare  in  indebitatu*  ammprit,  on  a  quantum  vakbat. 

Bat  regard  must  be  had  to  the  special  agreement  so  far9  that  the  plaintiff 
cannot  recover  a  higher  price  for  his  goods,  than  he  could  have  done, 
if  lie  had  literally  or  duly  observed  the  terms  of  the  special  contract. 

This  was  an  action  of  assumpsit,  tried  at  Spring  Term, 
1841,  before  his  Honor  Judge  Manly.    There  having  been 
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a  verdict  and  judgment  for  the  plaintiff,  under  the  charge  of  Jane  l&i 

the  Court,  the  defendant  appealed  to  the  Supreme  Court.    c 

The  facts  are  set  forth  in  the  opinion  of  the  Court  v 

NcNetby 

D.  F.  Caldwell  for  the  defendant  insisted,  that  the  plain- 
tiff should  have  been  non-suited ;  that  he  could  not  recover 
op  an  implied  contract  for  goods  sold  and  delivered,  when 
they  were  delivered  under  a  special  contract ;  that  one  party 
could  not  rescind  the  contract  at  his  pleasure ;  and  that  the  ' 
plaintiff,  having  been  in  default  in  not  performing  his  part  of 
the  contract,  forfeited  all  right  of  action.  He  cited  the  fol- 
lowing authorities.  Jcrnigan  v.  Camp,  13  Johns.  Rep.  94. 
2  Starkie  Ev.  95, 96.  Wood  v.  Edwards,  IQth  Johns.  206. 
Robertson  v.  Lynch,  19  John.  460.  Cutter  v.  Powell,  6  T* 
R.  320.  Ellis  v.  Hamlin,  3  Tauntvn,  52.  Young  v.  Jef- 
freys, 4  Lev.  4*  Bat.  216.  Chitty  on  Cont.  275, 276.  4 
East.  449.    Powell  on  Cont.  416, 417. 

Boy  den  for  the  piaintiff  contended,  that,  wherever,  from 
circumstances  that  had  occurred,  no  remedy  can  be  had  on 
the  special  contract,  and  the  defendant  has  received  benefit, 
the  plaintiff  may  declare  on  the  common  counts,  as  for  goods 
sold  and  delivered,  <fcc.  He  cited,  Wilson  v.  Murphy,  3 
Dev.  352.  Linnerdale  v.  Livingston,  10  Johns.  36.  7  Johns. 
132.  Cook  v.  Mustoe,  1  Bos.  <J*  Pull,  new  reports.  Payne 
v.  Bacomb,  Douglass,  651.    Selwyn's  Nisi  Prias.  57. 

Ruffin,  C.  J.  This  is  an  action  of  assumpsit,  brought  in 
December,  1837,  to  recover  the  price  of  a  crop  of  cotton  sold 
by  the  plaintiff  to  the  defendant.  It  arises  out  of  the  transac- 
tion stated  in  the  case  reported,  1  Ired.  141,  between  the  same 
parties  reversed.  The  facts  there  stated,  are  agreed  on  in 
this  case,  with  the  addition  of  the  following  circumstances. 
The  plaintiff  delivered  to  the  defendant,  under  the  written 
contract,  his  crop  in  parcels,  as  follows : 

1837.  Jan.  25th,  lb.  5460 

Apl.  14th  <fc  15th,  45041 

26th,  2922J 

The  declaration  contained  two  counts :  the  one,  on  the 
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June  1941  special  agreement  and  claiming  the  value  at  Camden,  on 

""  Cartar   ****  **ls*  °^  ^anuai7j  1837,  and  the  other,  in  indebitatus  as- 

v.  tutnpsU,  on  a  quantum  valebat. 
MeNedey  upon  the  trial,  the  defendant  offered  to  prove,  that  imme- 
diately after  the  execution  of  the  agreement,  it  was  said  be- 
tween the  parties,  that,  if  no  time  or  place  should  be  appoint- 
ed, the  first  of  June  should  be  the  day.  But  the  Court  ex* 
eluded  the  evidence.  In  submitting  the  case  to  the  jury, 
the  judge  instructed  them  that  the  plaintiff  could  not  recover 
upon  his  first  count,  but  that  he  was  entitled,  upon  the  second, 
to  recover  the  value  of  the  cotton,  at  the  place  and  on  the  res- 
pective days  of  delivery,  deducting  the  sum  of  one  thousand 
dollars,  paid  at  the  dnte  of  the  contract.  There  was  a  ver- 
dict and  judgment  accordingly,  and  the  defendant  appealed. 

The  correctness  of  the  opinion  on  the  point  of  evidence,  is 
not  questioned  in  the  argument  in  this  Ccurt.  The  difficul- 
ty on  the  merits  of  the  case,  arises  from  the  want  of  an  ex- 
press provision  in  the  contract,  as  to  the  effect  of  a  failure  of 
Carter  to  name  a  day  and  place,  by  which  the  price  of  the 
cotton  should  be  regulated ;  and  the  object  of  the  evidence 
was,  to  supply  that  omission,  and  thus  add  to/and  vary  the 
written  agreement  That  could  not  be  done ;  and,  for  that 
reason,  the  evidence  was  incompetent.  Besides,  if  it  had 
been  received,  it  would  not  have  supplied  the  defect ;  since 
it  only  went  to  designate  a  day,  but  not  one  of  the  places 
named  as  that  at  which  the  market  price  was  to  govern.  It 
was  therefore  also  irrelevant,  and  for  that  reason  ought  not 
to  have  been  heard. 

In  the  state  of  this  case,  the  instructions  to  the  jury  were, 
also,  in  our  opinion,  correct.  The  plaintiff  certainly  could 
not  recover  on  the  general  count,  if  an  action  on  the  special 
agreement  could  be  maintained ;  for  parties  cannot  resort  tq 
an  implied  agreement  to  pay  the  value,  according  to  quanti- 
ty and  quality  of  an  article,  bargained  for  at  an  agreed  price. 
But  here  the  contract  $xes  no  price,  but  only  designates  a 
mode  of  doing  so.  That  mode  failed ;  and  consequently  the 
plaintiff  could  not  support  any  count  on  the  special  contract, 
that  is  to  say,  he  could  not  recover  the  price,  as  determined 


^ 
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by  the  price  at  either  Fayetteville,  Cheraw  or  Camden,  on  JaD6 18il 
any  day  between  the  25th  of  January  and  1st  of  June.  This  ~~jr~r 
was  the  substance  of  the  decision  in  the  former  case,  on  this  ▼ 
instrument  There  being  then '  no  special  agreement  still  McNedty 
subsisting,  and  so  in  force  between  the  parties,  as  to  enable 
the  seller  to  recover  thereon  any  price  for  his  property,  which 
the  defendant  got,  it  follows  in  justice,  and,  as  we  think,  in 
law,  that  there  must  be  some  other  means,  whereby  the  de- 
fendant may  be  compelled  to  pay  a  fair  price  for  that  proper- 
ty. If  the  written  agreement  had  stipulated,  in  case  Carter 
should  not  select  a  place  and  name  a  day,  that  he  thereby 
abandoned  all  further  claim ;  or  if,  in  that  event,  it  had  pro- 
vided some  other  mode  for  fixing  a  price ;  in  those  cases,  the 
agreement  being  perfect  in  itself,  would  be  conclusive  on  the 
rights  of  the  parties.  But,  as  has  been  already  observed, 
this  agreement  is  silent  in  those  respects,  and  is,  therefore, 
imperfect,  in  not  providing  for  an  event  that  must  have  been 
known  as  possible,  or  even  probable,  and  which  has  actually 
happened.  Notwithstanding  that  omission,  the  defendant 
urges  on  us  a  construction,  which  makes  it  mean  the  same 
thing,  as  if  it  contained  an  express  clause  of  forfeiture,  upon 
an  omission  by  Carter  to  designate  a  day  and  place.  But  it 
is  impossible  to  believe  the  parties  meant  any  such  thing.— 
Suppose  Carter  had  died  the  next  day,  before  making  his 
election,  could  it  have  been  meant  that  McNeeley  was  to  have 
his  crop  for  nothing  ?  Certainly  not  The  fair  interpreter x 
tion  of  the  agreement  is,  that  it  was  a  sale  of  cotton;  of  course 
for  the  value  at  the  place  and  times  of  delivery ;  with  a  pow- 
er, however,  to  the  seller,  to  vary  that  price,  by  taking  that 
of  another  day  and  place,  if  designated  by  him  within  a  cer- 
tain period.  This  was  the  seller's  privilege,  at  least  mainly 
so;  and  he  may  give  that  up,  without  subjecting  himself  to 
the  penalty  of  losing  the  whole  value  of  the  article.  It  is 
true,  the  special  agreement  is  so  framed,  as  not  to  enable  him 
to  recover  on  it  But  for  that  very  reason,  he  must  have  re- 
dress in  the  other  form ;  since  the  defendant  has  voluntarily 
received  the  other's  goods,  and  derived  a  benefit  therefrom, 
and  ex  equo  and  bono  ought  to  pay  for  them.  Bui.  N.  P. 
139.     Payne  v.  Bacomb9  Doug.  651.     The  only  form  in 
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Jons  1841  which  he  can  recover  is,  the  general  count  here  adopted.    In 

~  Carte     **ne>  ****  sPecial  agreenient  does  not  cover  the  case,  which 
v       has  happened,  and  therefore,  as  a  bar  to  the  general  count, 

MoNeslcy  jg  out  0f  tjje  case  altogether,  and  the  seller  is  entitled  to  the 
remedy  upon  the  contract,  [implied  from  the  benefit  to  the 
other  party,  accepted  by  him. 

It  is  not,  however,  to  be  understood,  that  even  in  such  a 
case  as  this,  no  regard  is  to  be  paid  to  the  special  agreement. 
The  principle  on  which  we  sustain  this  action,  must  be  taken 
with  this  qualification ;  that  the  plaintiff  cannot,  by  the  omis- 
sion to  name  a  day  or  place,  and  by  any  other  default  on  his 
part,  deprive  himself  of  a  remedy  on  the  special  agreement, 
and  resort  to  the  implied  contract,  so  as  thereby  to  get  a 
higher  price  than  he  would,  had  he  literally  or  duly  observ- 
ed the  terms  of  the  special  contract.  If  therefore,  the  defend* 
ant  had  shewn  that  the  value  of  cotton  at  his  factory,  was 
greater  on  the  days  of  delivery,  than  it  was  at  Fayetteville, 
<  Cheraw  or  Camden  on  any  day  the  plaintiff  could  have 
named,  within  the  period  nllowed  for  that  purpose,  then  the 
special  agreement  could  have  been  properly  invoked,  as  con- 
taining a  price,  beyond  which  the  seller  could  not  go.  But 
nothing  of  the  kind  appeared  on  the  trial.  The  prices  at 
those  places  may,  on  the  other  hand,  have  been  higher  than 
at  the  factory;  and,  if  so,  although  the  plaintiff  may  not  have 
entitled  himself  to  the  higher  price,  yet  that  furnishes  no 
reason,  why  he  should  not  be  entitled  to  recover  any  price 
at  all  for  the  cotton  received  by  the  defendant. 

Per  Curiam,  Judgment  affirmed. 
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BENJAMIN  BURGIN,  Sen'r.  01.  JAMES  BURGIN. 

Jane  1841 


The  owner  of  property  may  maintain,  against  a  Sheriff,  any  action  for 
detaining  or  converting  his  property,  taken  under  an  execution  against 
a  third  person,  which  he  coold  hare,  if  the  taking  was  without  process; 
because  he  is  a  stranger  to  the  process. 

Where  a  creditor,  knowing  that  another  creditor  has  taken  a  deed  of 
trust,  but  which  is  not  registered,  takes  another  deed  of  trust  on  the 
same  property,  to  secure  his  own  debt,  and  procures  it  to  be  first  regis- 
tered, this  is  no  fraud  against  any  person,  at  least  at  law  ;  more  espe- 
cially it  is  not  a  fraud  against  those  who  do  not  claim  under  the  cred- 
itor secured  by  the  first  deed. 

It  is  no  ground  for  the  Court  to  pronounce  a  deed  in  trust  fraudulent, 
per  te,  as  against  other  creditors,  that  the  property  conveyed  was  to 
be  sold  at  private  sale ;  or  that  the  surplus,  after  payment  of  the  debts 
secured,  was  to  be  returned  to  the  bargainor;  or  that  the  property 
conveyed  \a  greater  in  value  than  the  debts  secured ;  these  are  ciieuu** 
stances  to  be  submitted  to  a  jury,  to  aid  them  in  determining  whether 
the  intention  of  the  parties  was  bona  fide,  or  otherwise. 

Neither  will  a  delay  in  selling  under  a  deed  of  trust,  bona  fide  at  first, 
avoid  it;  unless  the  delay  and  the  uses  had  of  the  property  by  the 
debtor  were  such  as  to  give  him  a  ftlse  credit,  and  hold  him  eat  to  the 
world  as  the  owner  of  the  property. 

The  cases  of  Moore  ▼.  Collins,  3  Dev.  136,  and  Burgin  v.  Burgin,  anUy 
160,  cited  and  approved* 

This  was  an  action  of  trover,  tried  at  the  Spring  Term, 
1841,  of  Burke  Superior  Court  of  Law,  before  his  Honor 
Judge  Battle,  where  there  was  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendant  appealed.  The  facts 
and  points  raised,  are  stated  in  the  opinion  delivered  by  this 
Court 

Caldwell  for  the  defendant  contended,  that  the  evidence 
offered  as  to  the  prior  deed,  was  improperly  rejected ;  that  it 
was  relevant  to  shew  that  the  present  deed  was  intended  to 
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Jane  1841  defraud  some  creditors,  and  if  to  defeat  any  creditors,  it  was 

"B%t  .Q  void;  and  cited,  Twyne's  case,  3  Co.  80.    Cadogan  v.  Ken- 

yglQ  net,  Cowp.  4S2.    2d.  That  a  deed  good  at  first,  may  become 

Borgtn.  fraudulent  by  matter  ex  post  facto.     Phipps  v.  Sands,  2 

John  C.  R.  48.     Hungerfield  v.  Irwin,  2  Ven.  261.     3d. 

That  this  deed  was  fraudulent  on  its  face.  1  Story's  Eq.  371, 

372. '  2  Kent,  Ath  Edit.  534, 535.     Kissam  v.  Edmonson, 

1  Iredell,  180.     Murray  v.  Riggs,  2  Johns.  C.  R.  580.— 

Mackey  v.  Cairns,  1  J9bpAr.  373.     Grover  v.  Wickman,  11 

WW.  187.    4  Pa^e,  23.    Leadman  V.  Harris,  3  Det;. 

144.     Gregory  v.  Perkins,  4  Z)e».  50. 

Alexander  for  the  plaintiff,  argued  against  these  positions, 
and  cited  Moore  v.  Collins,  3  Deo.  126.  Wintringham  v. 
£e  Foy,  7  Cowen.  As  to  the  action  of  trover  being  the  pro- 
per action,  he  cited  Cooper  v.  Chitty  Sf  aL  1  Bur.  "20. — 
Tinkler  v.  Poole  #•  a/.  5  Jfwr.  2657. 

Ruffin,  C.  J.  One  Benjamin  Burgin  was  indebted  to  the 
present  plaintiff,  in  the  sum  of  $3620  051,  by  bond,  bearing 
date  the  16th  of  August,  1837,  and  due  one  year  thereafter, 
and  in  the  further  sum  of  $159,  by  bond,  bearing  date  the 
2d  of  December,  1837,  and  due  one  year  thereafter ;  and,  by 
way  of  securing  the  same,  executed  on  the  4th  day  of  De- 
cember, 1837  a  deed  of  trust  to  the  plaintiff,  whereby  he 
conveyed  to  him  several  slaves,  and  other  real  and  personal 
property,  including  debts  due  by  bond  and  account,  to  a 
considerable  amount,  at  least  nominally,  and  about  one  hun- 
dred bushels  of  corn,  and  also  some  articles  of  household 
furniture.  The  deed  expresses  the  following  conditions  or 
trusts :  That  if  Burgin,  the  debtor,  should  pay  those  debts 
as  they  fell  due,  the  deed  should  be  void ;  but  if  payment 
should  not  be  so  made,  then  that  the  plaintiff  might  enter 
and  take  possession  of  the  property,  and  "  after  advertising 
the  same  at  five  public  places  in  the  County  of  Burke,  shall 
sell  the  same  at  private  sale,  to  the  highest  bidder,  on  a  credit 
of,  <fec,  the  purchasers  giving  bond  and  approved  security ; 
and  out  of  the  proceeds  of  such  sate,  shall  pay  the  said  debts, 
and  interest  thereon,  and  all  reasonable  charges  in  executing 
the  trusts ; .  and  the  overplus,  if  any,  pay  to  the  said  Benja- 
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min  Burgin,  or  to  his  order ;  and  it  is  covenanted  and  pro- Jane  1841 
Tided,  that  until  there  is  a  breach  of  the  foregoing  provisoes,  ~jj     ~ 
so  as  to  entitle  the  bargainee  and  trustee  to  enter,  the  said       v. 
Benjamin  is  to  remain  in  the  quiet  enjoyment  of  the  premi-  BwE*»- 
ses."    After  the  execution  and  registration  of  the  deed,  a  fie- 
ri facias  issued  on*  judgment  rendered  by  a  justice  of  the 
peace,  against  the  said  Benjamin  Burgin,  the  debtor,  for  a 
third  person,  and  was  delivered  to  the  defendant,  a  consta- 
ble, who  proceeded  under  it  to  take  from  the  plaintiffs  pos- 
sion,  and  sell  one  of  the  slaves  conveyed  by  the  deed.  There- 
upon, the  plaintiffbrought  this  action  of  trover,  on  the  1st 
day  of  May,  1838,  and  issue  was  joined  on  the  plea  of  not 
guilty.    On  the  trial,  the  defendant's  counsel  contended, 
that  an  action  of  trover  would  not  lie  against  a  constable  for 
seizing  goods  under  due  legal  process  \  but  the  Court  held 
otherwise  in  this  case. 

It  was  then  alleged  on  the  part  of  the  defendant,  that  the1 
deed  to  the  plaintiff  was  made  to  hinder  and  defraud  other 
creditors  of  the  debtor,  Benjamin  Burgin,  and  was  therefore 
void*  To  establish  the  same,  the  defendant  offered  to  prove, 
that  before  the  execution  of  the  deed  to  the  plaintiff,  the  said 
Benjamin  bad,  in  South  Carolina,  executed  a  deed  of  trust  for 
sundry  articles  of  property,  including  the  slave  in  dispute, 
in  this  action,  to  certain  creditors  of  the  said  Benjamin,  there 
resident,  for  the  purpose  of  securing  their  debts ;  and  that, 
with  knowledge  of  that  deed,  but  before  the  same  was  regis- 
tered, the  plaintiff  procured  the  deed  to  himself,  to  be  execu* 
ted  and  registered,  with  intent  to  get  the  preference  for  him- 
self;  but  the  Court  refused  to  receive  such  proof. 

Evidence  was  then  given,  that  B.  Burgin,  the  debtor,  was 
much  involved  in  debt,  and  indeed,  insolvent  at  the  time  of 
executing  the  deed  to  the  plaintiff ;  and  that  the  property 
conveyed  in  that  deed  was  much  more  than  sufficient  to  sat- 
isfy the  plaintiffs  debts,  though  from  a  considerable  part  of 
it,  and  particularly  from  the  debts  assigned,  but  a  small  sum 
was  realized.  It  was  also  proved,  that  Benjamin  Burgin, 
the  debtor,  continued  in  possession  of  •  the  estates  conveyed, 
after  the  execution  of  the  deed,  and  that  he  consumed  the 
corn,  and  still  retained  the  household  furniture ;  and  that  the 

11 
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Jane  1841  plaintiff  did  not  make  any  sale  upon  the  failure  to  pay  the 

~Btt   •      debt,  which  fell  due  in  August,  1838.     But  it  further  ap- 

t.      peared,  that  the  plaintiff  proceeded  to  sell  as  soon  after  the 

Borgia,  debt  fell  due  in  December,  1838,  as  he  could,  and  did  not 

raise  money  enough  therefrom  to  satisfy  bis  debts,  and  that 

he  demanded  from  Benjamin  Burgin  the  corn  and  furniture, 

and  that,  upon  the  refusal  of  Benjamin  to  deliver  them,  the 

plaint  iff  brought  an  action  against  him  therefor. 

Upon  this  case,  the  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  the  deed  to  the  plaintiff  was 
void,  because  it  provided  that  the  plaintiff  might  make  a  pri- 
vate sale ;  and  because  of  the  provision  that  any  surplus, 
after  satisfying  the  debts  to  the  plaintiff,  should  be  paid  by 
him  to  Benjamin  Burgin ;  and  because  a  larger  amount  of 
property  was  conveyed  by  the  deed  than  was  sufficient  to  pay 
the  debts  to  the  present  plaintiff,  which,  therefore,  the  parties 
intended  to  cover  and  protect  from  the  other  creditors  of  the 
debtor,  for  the  benefit  of  himself  and  his  family. 

And  on  the  part  of  the  defendant,  the  Court  was  also  mov- 
ed to  instruct  the  jury,  that  if  the  deed  were  bona  fide,  and 
valid  at  its  execution,  yet  it  became  fraudulent  and  void  by 
the  conduct  of  the  plaintiff,  in  afterwards  permitting  the 
debtor  to  consume  the  corn  and  retain  the  furniture,  and  in 
not  selling  the  effects  as  soon  as  the  first  debt  became  due. 

The  Court  held,  that  none  of  the  circumstances  relied  on 
by  the  defendant,  amounted  to  fraud,  per  $e,  so  as  to  enable 
the  Court  to  pronounce  the  deed  fraudulent  and  void,  for 
any  matter  apparent  thereon.  And  the  Court  instructed  the 
jury,  that  if  the  deed  was  executed  bona  fide,  to  secure  hon- 
est debts  to  the  plaintiff,  the  subsequent  conduct  of  the  parties, 
as  stated  in  the  evidence,  would  not  avoid  the  deed  of  itself; 
but  that  such  conduct  was  evidence,  from  which  the  jury 
might  infer  a  fraudulent  design,  originally,  in  the  execution 
of  the  deed.  And  the  Court  further  instructed  the  jury,  that 
if  the  deed  were  executed  for  the  sole  purpose  of  securing 
the  debts  to  the  plaintiff,  and  without  any  intention  of  hin- 
dering or  defrauding  other  creditors  of  the  maker  of  the  deed, 
then  it  was  good,  notwithstanding  more  property  was  con- 
veyed than  was  necessary  to  satisfy  those  debts  ;  but  if  the 
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patties  had  an  intent  to  cover  any  of  the  property  of  the  Jane  1 84 1 
debtor,  for  the  benefit  of  the  debtor  or  his  family,  then  that"     ! 
intent  was  fraudulent,  and  made  the  deed  void ;  and,  to  as-      ▼ 
certain  whether  such  an  intent  existed  or  not,  the  jury  might  BwgJn* 
take  into  consideration  the  value  of  the  property  conveyed, 
and  the  amount  of  the  debts  to  the  plaintiff,  and  that  the  ev- 
idence would  be  stronger  or  weaker,  according  to  the  amount 
and  nature  of  the  property,  and  the  greater  or  less  probability 
of  its  being  made  available  to  the  satisfaction  of  the  debts. 

The  jury  found  a  verdict  for  the  plaintiff,  and  from  the 
judgment  thereon,  the  defendant  appealed. 

We  are  unable  to  see  any  ground  for  disturbing  the  judg- 
ment of  the  Superior  Court.  It  is  possible  the  jury  may 
have  erred  in  the  conclusions  drawn  by  them,  though  noth- 
ing appears  to  satisfy  us  that  even  that  is  so.  But  certainly 
the  Court  did  not,  in  our  opinion,  err,  to  the  prejudice  of  the 
defendant,  in  the  propositions  stated  to  the  jury  as  the  law  of 
the  case.  In  the  first  place,  we  will  observe,  that  all  the  evi- 
dence respecting  a  prior  deed  of  trust,  was  irrelevant  and  pro- 
perly excluded.  The  defendant  did  not  connect  himself 
with  the  persons  intended  to  be  secured  thereby,  and  could 
not  complain  that  they  had  been  defeated.  The  defendant 
represents  a  general  creditor  of  the  insolvent,  and  he  must 
shew  something  in  the  deed  to  the  plaintiff,  which  the  law 
deems  fraudulent  against  such  a  creditor.  But  the  imputed 
fraud,  which  he  offered  to  prove,  was  not  a  fraud  against  per- 
sons standing  in  the  relation  of  general  creditors,  but  in  that  of 
creditors  claimingunder  the  security  of  a  prior  imperfect  deed; 
with  which  the  defendant  and  the  creditor,  for  whom  he  act- 
ed, had  nothing  to  do.  An  answer  equally  decisive  is,  that 
even  the  creditors  mentioned  in  that  deed  could  not  impeach 
the  deed  to  the  plaintiff  on  that  ground.  The  statutes  ex- 
pressly declare,  that  a  mortgage  or  deed  of  trust  shall  be 
void,  as  against  a  purchaser  or  creditor  of  the  person  making 
the  deed,  unless  it  be  registered  within  the  time  prescribed ; 
and  moreover,  that  it  shall  have  no  operation  until  it  be  reg- 
istered. At  all  events,  then,  the  plaintiff  cannot  be  regarded 
as  guilty  of  a  fraud  on  the  persons  claiming  under  the  prior 
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June  1841  deed,  at  least  in  a  Court  of  law ;  since!  Under  thai  deed,  no 
~     .      rights  legally  arose. 

▼  There  is  no  doubt  that  the  owner  of  property  may  main- 

Borgin.  ^^  agajnst  a  sheriff,  any  action  fordetaining  or  converting 
his  property,  taken  under  an  execution  against  a  third  per- 
son, which  he  could  have,  if  the  taking  was  without  process. 
Being  a  stranger  to  the  process,  it  has  no  operation  against 
the  plaintiff.  In  another  case  arising  on  this  very  deed,  the 
Court  held  that  the  action  of  trover  would  lie  against  the 
constable  and  the  plaintiff  in  the  execution,  under  which 
another  negro  was  seized  and  temporarily  kept.  Burgin  v. 
•     Burgin,  1  Iredell,  160. 

We  will  now  advert  to  the  other  grounds  for  imputing 
fraud  to  the  plaintiff.  One  is,  that  the  deed  authorises  a  pri- 
vate sale.  But,  at  most,  that  would  be  only  evidence  of  fraud, 
to  be  left  to  the  jury,  and  not  fraud  per  *e,  as  here  contended. 
A  higher  price  may  sometimes  be  got  by  private  contract, 
than  by  auction ;  and  there  is  no  allegation  that  there  was 
here  any  design  to  sacrifice  the  property,  or  that  it  was  not 
in  fact  fairly  sold  for  proper  prices.  But  other  provisions  of 
the  instrument  plainly  shew,  that  the  word  "private"  was 
inserted  by  the  misprision  of  the  writer,  for  the  sale  is  direct- 
ed to  be  alter  public  notice,  and  to  the  highest  bidder.  It  is 
obvious.,  therefore,  that  a  public  sale  was  intended.  If  sof 
the  deed  could  not  be  deemed  fraudulent,  without  giving 
that  character  to  a  mere  mistake. 

The  other  directions  of  his  Honor,  in  reference  to  the  res- 
ervation of  the  surplus  to  Burgin,  the  debtor,  after  payment 
of  the  plaintiff's  debts,  and  to  the  supposed  disparity  between 
those  debts  and  the  value  of  the  property  and  debts  assigned, 
we  deem  unexceptionable.  They  have  the  direct  sanction 
of  this  Court,  in  Moore  v.  Collins,  when  first  here,  3  Dev. 
126 ;  and  as  far  as  these  questions  were  involved,  the  opin- 
ion of  the  Court  was  unanimous.  The  express  provision, 
that  such  part  of  the  estates  conveyed,  or  their  proceeds,  as 
may  not  be  necessary  to  discharge  the  debts,should  result  to 
the  maker  of  the  deed,  or  be  paid  to  him,  can  do  no  harm ; 
for  it  is  merely  a  work  of  supererogation  to  insert  it,  and  the 


' 
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deed  means  the  same  thing,  whether  it  have  or  have  pot  June  184 1 
that  clause.  So,  with  respect  to  ther  amount  of  property,  it~  T"~ 
must  be  remembered,  that,  as  it  cannot  be  ascertained  what  v 
accidents  may  occur  to  diminish  the  perishable  part  of  it,  or  Borgin. 
lessen  its  value,  or  how  old  accounts  will  turn  out  upon  col- 
lection, it  is  usual  to  convey  more  in  mortgage  or  trust,  by 
way  of  security,  than  it  may  be  supposed  will  precisely  meet 
the  demand.  It  is,  indeed,  fair,  that  the  creditor  should  have 
ample  security,  and,  therefore,  it  furnishes  no  conclusive  ar- 
gument of  a  dishonest  purpose,  if  the  deed  conveys  property 
of  value  fully  to  cover  the  debts,  under  any  and  all  contin- 
gences  that  may  be  expected,  or  reasonably  apprehended. — 
But  it  is  equally  true,  that,  underpretence  of  securing  a  debt, 
the  debtor  may  convey  much  more  than  necessary  for  that 
purpose,  and  really,  for  the  purpose  of  securing  the  use  to 
himself,  and  baffling  his  other  creditors.  Hence,  the  ques- 
tion is  one  of  intention  ;  and,  as  such,  it  was  in  this  case 
properly  left  to  the  jury,  with  the  requisite  explanations  of 
the  grounds  of  presumption  in  support  of,  and  against  the 
deed.  The  jury  found  that  there  was  no  intention  to  cover 
the  property  from  the  debtor's  other  creditors,  but  that  the 
sole  intention  was  to  secure  the  debts  to  the  plaintiff.  How 
they  could  have  found  otherwise,  we  should  be  at  a  loss  to 
say ;  since  the  case  states,  that  however  much  the  property 
was  at  first  supposed  to  exceed  the  debts,  it  has  turned  out  in 
fact  that,  either  from  seizures  by  other  creditors,  or  the  insol- 
vency of  the  debtors,  the  plaintiff  has  been  unable  as  yet  to 
get  his  debts. 

With  respect  to  the  delay  in  making  the  sale,  and  the  cir- 
cumstances, that  the  plaintiff  has  not  yet  sold  the  furniture, 
and  cannot  sell  the  corn,  which  has  been  consumed,  it  is 
to  be  remarked,  that  the  present  defendant  sets  up  those  ob- 
jections with  a  bad  grace,  since  he  took  the  slave  in  the 
Spring  of  1839,  and  this  action  was  brought  on  the  first  of 
May,  of  that  year,  being  four  or  five  months  before  the  plain- 
tiff could  have  sold.  But,  clearly,  the  delay  to  sell,  and  the 
other  circumstances  subsequently  occurring,  cannot  destroy 
the  deed,  if  bona  fide  at  first,  unless  the  delay  and  the  uses 
had  of  the  property  by  the  debtor,  were  such  as  to  give  him 
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a  false  credit,  and  hold  him  oat  to  the  world  as  the  owner  of 


Jane  1841  ^  property ;  nothing  tike  which  is  pretended. 

Upon  the  whole,  the  case  was  fairly  submitted  to  the  jury 
upon  every  point,  on  which  it  was  material  that  body  should 
pronounce  on  the  intention  of  the  parties ;  and  we  think  the 
judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


JOHN  COLE  &  WIFE,  &  OTHERS  w.  PETER  H.  COLE. 

Where  a  testator  bequeaths  a  negro  woman  and  her  increase,  and  there 

are  no  other  words  in  the  will  to  explain  his  meaning,  only  the  increase 

born  after  the  death  of  the  testator,  will  pass. 
Where  the  jury  find  for  the  defendant  upon  the  general  issue,  this  Court 

will  .not  enquire  into  the  correctness  of  the  judge's  charge,  as  to  the 

other  plea  of  the  statute  of  limitations. 
The  cases  of  MorrUey  v.  Bunting,  1  Dev.  3,  and  Bullock  y.  Bullock,  3 

Dev.  260,  cited  and  approyed. 

This  was  an  action  on  the  case  tried  atSpring  Term,  1841, 
before  his  honor  Judge  Dick,  when  there  was  a  verdict  ren- 
dered for  the  defendant,  and  a  judgment  pursuant  thereto, 
from  which  the  plaintiff  appealed  to  the  Supreme  Court. — 
The  plaintiff  declared  in  two  counts :  First,  for  the  trover 
and  conversion  of  certain  slaves ;  Secondly,  for  a  tortious 
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act  done  by  the  defendant,  to  the  injury  of  the  plaintiffs,  du- June  1841 
ring  the  continuance  of  a  life  estate  in  the  said  slaves,  the  ' 
plaintifls  being  entitled  in  remainder,  after  the  death  of  the       T. 
tenant  for  life.    The  plaintifls,  on  the  trial,  abandoned  the    Cole- 
count  for  trover.  The  pleas  were,  the  general  issue  and  statute 
of  limitations. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  Court 

No  Counsel  for  plaintiff. 
Strange  for  defendant 

Daniel,  J.  This  was  an  action  on  the  case.  Pleas, 
general  issue  and  statute  of  limitations.  Thomas  Foxhall, 
in  the  month  of  July,  in  the  year  1791,  made  his  will,  and 
bequeathed  a  slave  by  the  name  of  Fan,  and  her  increase,  to 
his  daughter,  Joanna  Sergener,  for  life,  remainder  to  her 
children.  The  will  was  proved  at  August  Court,  1792.  The 
plaintifls  are  all  the  remaindermen  but  one ;  and  the  action 
is  against  the  defendant,  (who  had  purchased  the  life  estate 
of  Joanna  Sergener,  and  also  the  interest  of  one  of  tte  chil- 
dren in  remainder,),  for  selling  the  slaves,  and  sending  them 
beyond  the  limits  of  the  State.  The  slaves  in  controversy, 
are  the  issue  of  Diana,  who  is  the  daughter  of  Fan.  The 
defendant  contended,  1st.  that  the  slave  Fan  had  been  given 
to  Joanna  Sergener,  by  her  father  in  his  life  time,  and  there- 
fore did  not  pass  by  his  will;  2dly,  that  Diana  had  been  born 
of  Fan  before  the  death  of  the  testator,  and,  therefore,  did  not 
pass  by  the  will  to  Mrs.  Sergener  and  her  children ;  and  3dly, 
that  as  he  was  a  tenant  in  common,  in  remainder  with  the 
plaintiffs,  this  action  could  not  be  maintained  against  him. 
The  judge  left  the  two  first  points  to  the  jury  upon  the  evi- 
dence, with  instructions  to  find  for  the  defendant,  if  either  of 
them  were  true  in  fact  But  that  if  the  jury  should  find  a- 
gainst  the  defendant  upon  both  of  these  points,  then  on  the 
third  point  he  charged  them,  that  a  sale  oi  the  slaves  by  the 
defendant,  to  be  carried  out  of  the  State,  was  eqivalent  to  a 
destruction,  and  the  action  was  maintainable.  Upon  the  sta- 
tute of  limitations,  the  judge  instructed  the  jury,  that  it  be- 
gan to  run  from  the  time  the  tortious  act  or  acts  (the  sales  of 
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Jane  1841  the  slaves,)  were  done  by  the  defendant,  [and  not  from  the 
death  of  Joanna  Sergener,  the  tenant  for  life.    The  jury  re- 
°y6     turned  a  verdict  upon  both  issues  in  favor  of  the  defendant. 
Cols.     There  was  a  judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

The  charge  of  the  judge  upon  the  general  issue,  was  as  fa- 
vorable to  the  plaintiffs,  as  they  could  reasonably  have  de- 
sired. He  said,  that  if  the  slave  Fan  was  the  testator's  pro- 
perty at  the  time  of  his  death,  and  Diana  was  born  of  Fan 
subsequent  to  that  time,  then  the  plaintiffs  were  entitled  to 
maintain  their  action  against  the  defendant,  for  selling  the 
slaves  out  of  the  State ;  although  at  that  time  be  was  a  ten- 
ant in  common  with  them ;  that  if  Diana  was  born  after  the 
date  of  the  will,  but  before  the  death  of  the  testator,  she  did 
not  pass  to  Mrs.  Sergener  and  her  children,  under  the 
words,  "Fan  and  her  increase."  The  will  speaks  at  the 
death  of  the  testator.  There  are  no  words  in  it,  that  we  can 
discover,  to  denote  an  intention  of  the  testator,  that  the  in- 
crease of  Fan,  born  before  the  testator's  death,  should  go  to 
Mrs.  Sergener  and  her  children.  And  without  some  other 
words  in  the  will  denoting  a  different  intention,  the  word  in- 
crease, per  $e,  is  to  be  considered  as  referring  only  to  such 
children  of  the  slave  Fan,  as  should  be  born  after  the  lega- 
,  tees  became  entitled  to  her.  We  discover  no  error  in  the 
•  charge  of  the  judge  upon  the  general  issue,  of  which  the 
plaintiff  can  complain,  and  it  is  unnecessary  to  enquire, 
whether  the  defendant  has  cause  to  except  to  it.  And  as  the 
jury  have  found  for  the  defendant  upon  that  issue,  it  becomes 
immaterial  to  enquire,  and  this  Court  will  cot  examine, 
whether  the  charge  was  right  or  wrong  upon  the  other  issue, 
the  statute  of  limitations.  Morrisey  v.  Bunting,  1  Dev.  3. 
Bullock  v.  Bullock,  3  Dev.  260.  The  judgment  must  be 
affirmed. 

Per  Curiam,  Judgment  affirmed. 
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DAVID  MONTGOMERY  vs.  NEAL  McALPlN. 

Juae  1841 
A  sheriff  on  a  writ  of  capias  ad  respondendum  returned  "Executed;  the , 

defendant  is  confined  in  the  jail  of  my  county  on  a  ca.  ta.  issued  by 
a  js slice  of  the  peace  in  favor  of  A.  B.,  consequently  he  cannot  at  pres- 
ent be  carried  to  the  court."  The  plaintiff  obtained  judgment  in  his 
suit  and  issued  a  ca.  sa.  to  the  same  sheriff,  who  returned  on  it  "not 
to  be  found."  Held  that  the  sheriff  was  not  answerable  as  bail. 

The  return  of  the  sheriff  in  such  a  case  that  the  body  of  the  defendant  is 
in  the  prison  of  his  county  under  other  process,  is  a  return  that  he  keeps 
the  body  of  such  prisoner  there  under  the  process  so  returned,  and  is 
tantaroouut  to  a  commitment  under  this  process.  After  this  the  Sheriff 
cannot  take  bail,  but  if  he  releases  the  prisoner  or  permits  him  to  de» 
p.irt  frcm  prison,  without  a  rule  or  order  of  court,  he  is  guilty  of  an 
escape.  , 

After  such  a  commitment  the  prisoner  can  only  be  admitted  to  bail 
in  court. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Caswell  County  at  the  Spring  Term,  1841, 
his  Honor  Judge  Pearson  presiding,  on  a  scire  facias  charg- 
ing the  defendant  as  bail.  The  court  having  decided  in  fa- 
vor of  the  defendant,  the  plaintiff  appealed.  The  facts  of  the 
case  am  stated  in  the  opinion  delivered  by  the  court. 

J.  T.  Morehead  for  the  plaintiff. 
W>  A.  Graham  for  the  defendant. 

Gaston  J.    A  writ  was  issued  from  the  Superior  Court 

of  Law  for  the  County  of  Caswell,  directed  to  the  defendant, 

Sheriff  of  the  County  of  Robeson,  commanding  him  to  take 

the  body  of  Robert  W.  Mason  and  him  safely  keep  so  as  to 

have  him  before  the  said  court,  at  the  next  term  thereof,  to 

answer  to  the  plaintiff  of  a  plea  of  debt,  which  writ  came  to 

the  hands  of  the  defendant  and  was  returned  "Executed;  the' 

defendant  is  confined  in  the  jail  of  my  County  on  a  capias 

ad  satisfaciendum  issued  by  a  justice  of  the  peace  in  favour 

of  Richard  C.  Bunting,  consequently  he  cannot  at  present  be 

carried  to  Caswell."    Upon  this  return  the  Plaintiff  took  a 

judgment  by  default  against  Mason,  and  had  a  Writ  of  En- 

12 
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June  1841  quiry  of  Damages.    This  writ  was  afterwards  executed,  and 

the  plaintiff  had  a  final  judgment  for  debt  and  damages,  and 

°"r|om"  sued  out  a  ca.  sa.  directed  to  the  defendant,  which   was  by 

▼        him  returned  "not  to  be  found."    Thereupon  the  plaintiff 

pin.  gue(j  QUt  a  sc^re  j-acias  against  the  defendant  as  the  special 

bail  of  Mason,  and  it  was  submitted  to  the  court  as  a  question 
of  law  upon  these  facts,  whether  the  defendant  had  thereby 
become  the  special  bail  of  Mason.  The  court  was  of  opinion 
that  he  had  not. 

We  concur  in  this  opinion.    The  act  of  1777,  ch.  115  (Re- 
vised Stat.  Chap.  10,  Sect.  1)  directs  that  when  a  writ  shall 
issue  to  a  sheriff,  commanding  him  to  take  the  body  of  any  . 
person,  to  answer  to  any  action,  he  shall  take  bond  with  suf- 
ficient sureties  in  double  the  sum,  for  which  such  person 
shall  be  held  in  arrest,  and  shall  return  such  bond  with  the 
1    writ;  and  in  case  he  shall  fail  or  neglect  to  take  such  bail,  or 
the  bail  be  held  insufficient,  on  exception  taken  and  entered, 
the  same  term  to  which  such  process  shall  be  returnable,  the 
sheriff  having  due  notice  thereof,  shall  be  deemed  and  stand 
as  special  bail.     It  is  further  provided  by  the  same  act  (Rev. 
St.  Ch.  31,  Sect.  54,)  that  when  a  sheriff  shall  return  that  he 
hath  taken  the  body  of  the  defendant  &  hath  committed  himto 
the  prison  of  his  County,  which  is  declared  to  be  the  proper 
place  for  such  commitment,  the  plaintiff  may  enter  the  de- 
fendant's appearance,  and  he  shall  be  at  liberty  to  plead,  as 
if  such  appearance  had  been  entered  by  himself,  and  the 
plaintiff  may  proceed  as  in  other  cases;  nevertheless  the  de- 
fendant shall  not  be  discharged  out  of  custody,  but  by  put- 
ting in  bail  or  by  rule  of  court. 

Were  these  the  only  legislative  enactments  bearing  upon 
this  case,  there  could  be  no  plausible  ground  for  charging  the 
defendant  as  bail.  A  return  by  the  sheriff  that  he  has  execu- 
ted the  writ  and  that  the  body  of  the  defendant  is  in  the  pris- 
on of  his  County  under  other  process,  is  a  return  that  he 
keeps  the  body  of  such  prisoner  thereunder  the  process  so  re- 
turned and  is  tantamount  to  a  commitment  of  the  body  of 
such  defendant  to  the  prison  of  his  county  under  this  process* 
After  such  a  return  all  power  of  the  sheriff  to  take  bail  is 
gone.    He  must  keep  the  prisoner  in  such  prison,  until  the 
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prisoner  is  discharged  by  "putting  in  bail,"  or  by  rule  of  court.  June  1B41 
The  phrase  "putting  in  bail,"  is  one  of  well  ascertained  mean-  !T""      ^ 
ing;  and  is  applicable  to  the  entering  of  bail  to  the  action,     ery 
which  is  done  in  court  after  the  appearance  of  defendant  in 
discharge  of  bail  given  to  the  sheriff  upon  the  execution  of 
the  writ.    If  the  sheriff  release  the  prisoner  or  permit  him  to 
depart  from  prison,  before  such  bail  is  put  in  as  above,  or  there 
is  a  rule  of  court  to  discharge  him,  the  sheriff  is  guilty  of  an 
escape. 

By  the  same  act  a  provision  is  made  in  favour  of  bail  (See 
Rev.  St.  Gh.  10,  Sect.  4,)  that  they  may,  at  any  time  before 
final  judgment  against  their  principal,  surrender  him  to  the 
court  or  to  tta  sheriff  in  the  recess  of  the  court,  and  it  is  made 
the  duty  of  the  sheriff,  when  such  surrender  is  made  to  him, 
to  hold  the  body  of  the  person  so  surrendered  in  custody. 
Under  this  act  the  sheriff  could  not  admit  him  to  bail. 

But  by  the  act  if  1827,  ch.  40,  (Rev.  St.  Cb.  10,  Sect.  5,) 
it  is  enacted  that  a  person  surrendered  to  the  sheriff,  after  the 
return  court,  shall  have  liberty  to  give  other  bail,  and  it  :s 
thereby  made  the  duty  of  the  sheriff  to  take  the  same  and  re- 
turn the  bail  bond  to  the  succeeding  court;  and  in  case  the 
sheriff  shall  release  such  person  without  bail,  or  the  bail  re- 
turned be  held  insufficient  on  exceptions  taken  and  allowed, 
the  same  term  to  which  such  bail  bond  shall  be  returnable,  the 
sheriff,  having  due  notice  thereof,  shall  be  deemed  and  stand 
as  special  bail. 

Upon  this  act  a  question  arises,  whether  it  repeals  or 
changes  the  enactment  in  the  act  of  1777,  which  makes  it  im- 
perative on  a  sheriff,  who  has  executed  a  writ  by  committing 
the  person  arrested  to  prison,  and  has  so  returned  upon  the 
writ,  to  keep  such  person  in  custody,  until  bail  be  put  in,  or 
he  be  discharged  by  rule  of  court.  Is  he  by  this  act  re- 
quired or  authorised  to  take  bail  from  a  person  so  com- 
mitted? 

We  do  not  feel  ourselves  nuthorised  so  to  hold.  The  Leg- 
islature has  in  terms  confined  the  operation  of  this  act  to  the 
case  of  one,  who  has  been  heretofore  on  bail,  and  is  by  such 
bail  surrendered.  To  this  surrender  they  have  chosen  to 
communicate  the  qualities  and  properties  of  an  original  arrest. 


466  IN  THE  SUPREME  COURT 

Jane  1841  For  one  thus  surrendered  the  sheriff  is  required  and  authori- 

^      om  sed  to  take  bail.    But  ihey  have  given  him  no  new  authori- 

ery      ty  and  imposed  upon  him  no  new  duty,  with  respect  to  one, 

McAloin  w'10  *las  never  ^een  out  on  ^'»  but  was  ^prisoned  on  the 
*  original  arrest.  His  case  is  left — and  we  must  suppose 
purposely  left — under  the  law  theretofore  established.  He  is 
to  obtain  his  discharge  only  "by  putting  in  bail,  or  by  rule  of 
court."  If  he  be  permitted  to  go  at  large  before  obtaining 
such  discharge,  the  sheriff  is  liable  for  the  escape,  but  is  not 
responsible  as  bail. 

Per  Curiam,  judgment  affirmed. 


DEN  EX  DEM.    MARY  DUNCAN  u.  ROLAND  DUNCAN. 

Where  an  action  of  Ejectment  was  referred,  by  role  of  Court,  to  arbitra- 
tors, and  they  awarded  as  follows;  "  We  find  the  plaintiff  in  the  case, 
Mary  Duncan,  has  at  various  tiroes  paid  to  Roland  Doncan,  in  cash, 
notes  and  property  valued  $1544:  we  therefore  award  to  her $  the  whole 
amount  of  land  purchased  of  the  executors  of  Charles  Finley,  dec'd, 
to  be  taken  off  of  the  upper  part  of  said  land.1'  Held  that  this  award 
was  not  only  uncertain,  but  that  it  went  beyond  the  rule  of  reference, 
aud  therefore  the  Court  will  not  enter  judgment  on  it. 

This  was  an  appeal  fiom  the  judgment  of  the  Superior 
Court  of  Law  of  Burke  county,  at  Spring  Term,  1841,  his 
Honor  Judge  Battle  presiding,  ordering  an  award  which 
had  been  made  in  the  case  to  be  set  aside.  Three  several 
suits  were  pending  between  these  parties,  of  which  one  was 
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an  action  of  Trespass  quare  clausum /regit,  another  an  ac-  Jnne  1941 
tion  of  trespass  on  the  case  in  assumpsit,  and  the  present  ac-  " 
tion  of  ejectment.  They  were,  by  separate  and  distinct  rules  ▼ 
of  court,  referred  to  the  same  persons  as  arbitrators,  who  re-  Doncaitt» 
turned,  so  far  as  regards  this  case,  the  following  award:  "In 
the  case  ot  ejectment,  we  find  the  plaintiff  in  the  case,  Mary 
Duncnn,  has  at  various  times  paid  to  Roland  Duncan  in 
cash,  notes  and  property  valued  fifteen  hundred  and  forty 
four  dollars.  We  therefore  award  to  her  three-fourths  of  the 
whole  amount  of  land  purchased  of  the  executors  of  Chas. 
Finlay,  dec'd,  to  be  taken  off  of  the  upper  part  of  said  land." 
To  ihis  award  the  defendant  filed  the  following  exceptions: 
11  The  defendant  excepts  to  the  award  made  in  the  several 
cases  named  in  the  said  award,  1st,  because  the  referees  have 
embraced  in  their  award  questions  not  submitted  to  them; 
2d,  because  the  award  is  vague  and  uncertain;  3d,  because 
they  have  not  awarded  on  all  the  matters  submitted  to  them." 
The  exceptions,  so  far  as  they  relate  to  the  present  case,  were 
sustained  by  the  court  upon  the  ground  that  the  arbitrators 
had  exceeded  their  authority  in  assuming  to  decide  upon 
what  part  of  the  land  in  controversy  the  plaintiff's  lessor 
should  take  the  share,  to  which  they  found  she  was  entitled, 
the  award  was  accordingly  ordered  to  be  set  aside  and  the 
lessor  of  the  plaintiff,  by  permission  of  the  court,  appealed 
from  this  order. 

D.  F.  Caldwell  for  the  plaintiff,  contended  that  arbitra- 
tors had  more  power  than  courts,  and  that  an  award  could 
only  be  set  aside  at  law  for  error  apparent  on  the  face  of  it 
or  for  corruption  in  the  arbitrators.  Caldwell  on  awards  52, 
63.  Fontaine  vs.  Carson,  7  Cranch  596.  Waugh  vs. 
Mitchell,  1  Dev.&  Bat.  Eq.  510.  Tierce  vs.  Perkins72  Dev. 
Eq.  250. 

Alexander  for  the  defendant.  Arbitrators  can  only  decide 
what  is  submitted  to  them,  and,  in  this  case,  that  which 
was  submitted  to  them  was  only  what  would  have 
been  submitted  to  a  jury,  if  the  case  had  been  tried  in  court. 
Harding  vs.  Beattie,  4Dev.  &  Bat.  381.  2  Chitt.  GenL 
Practice  106.   They  have  gone  beyond  this  submission,  and 
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Jane  1841  besides,  their  award  is  so  vague  and,uncertain  that  the  court 
cannot  pronounce  judgment  on  it. 


Duncan 

T 

Duncan. 


Gaston,  J.  In  the  case  made  for  the  consideration  of  this 
court,  it  is  stated  that  the  exceptions  taken  by  the  defendant 
to  the  award,  returned  by  the  referees,  were  sustained  by  the 
court  and  the  award  set  aside.  If  we  are  to  understand  by 
this,  that  the  court  decreed  that  the  plaintiff  should  not  be 
permitted  to  avail  herself  of  that  award  in  anyway,  either  by 
action  or  by  a  bill  in  equity,  we  should  hold  such  decree 
erroneous;  first,  for  that  it  transcended  the  jurisdiction  of  the 
court,  and  secondly,  because,  though  the  award  might  not  be 
warranted  by  the  rule  of  reference,  non  constat  but  that  there 
was  a  more  extensive  submission,  that  might  render  it  avail- 
able  between  the  parties.  But  we  do  not  so  understand  the 
act  of  the  court.  By  a  rule  of  court  in  this  cause  the  matter 
therein  depending  was  referred,  and  the  award,  if  sanctioned 
by  the  court,  was  according  to  our  practice  to  become  a  judg 
ment.  Exceptions  were  made  to  it,  as  an  award  under  that 
rule,  and  the  court  sustained  these  exceptions,  and  set  it  a- 
side  so  far  as  to  refuse  to  render  a  judgment  thereon.  In  do- 
ing this  we  are  of  opinion  there  was  no  error. 

There  are  objections  to  the  award,  which  we  think  insupe- 
rable. The  submission  can  be  understood  as  extending  no 
further  than  to  the  matter  disputed  in  the  suit — the  right  of 
the  plaintiff  to  the  possession  of  the  premises  described  in 
the  declaration.  Under  this  submission,  the  referees  "find 
that  the  plaintiff  Mary  Duncan  has  paid  the  defendant 
Roland  Duncan  $1544,  and  therefore  award  to  her  three 
fourths  of  the  whole  amount  of  land  purchased  of  the  execu- 
tors of  Charles  Finlay  deceased,  to  be  taken  off  of  the  upper 
part  of  said  land."  What  is  the  land  purchased  from  the  ex- 
ecutors of  Finlay?  There  are  eight  distinct  tracts  set  forth  in 
the  declaration.  Are  all  these  embraced  within  this  descrip- 
tion? If  not  all,  which  of  them  are  comprehended  therein? 
The  award  is  wholly  uncertain  in  this  respect — and  nothing 
appears  whereby  that  uncertainty  can  be  removed. 

But  they  award  to  Mary  Duncan  three-fourths  of  this 
land,  "  to  be  taken  off  of  the  upper  part."    From  the  strong 
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disposition  which  Courts  feel  to  support  awards,  and  the  con-June  184 1 
sequent  liberality  in  expounding  them,  an  award  to  Mary  ~ 
Duncan  of  the  land  described  in  the  declaration,  or  any  de-      v 
fined  part  thereof  in  severalty,  or  of  any  undivided  share  Duncan, 
thereof,  might  be  understood,  by  reference  to  the  action,  as 
a  finding  that  judgment  be  rendered  for  the  whole,  or  such 
part,  or  such  undivided  share.  But  they  award  three-fourths, 
to  be  taken  off  of  the  upper  part.     This  cannot  be  done  by 
a  judgment  in  ejectment.    How  is  it  to  be  done?     It  must 
be  by  some  future  action  ot  the  parties.    And  when  we  con- 
nect this  future  action  with  the  introductory  part  of  the  a-    * 
ward,  setting  forth  that  Mary  Duncan  has  paid  so  much  on 
account  of  the  land,  we  are  obliged  to  understand  that  the 
referees  intended  to  decree  that  the  defendant  should  convey 
such  an  interest.    So  understood,  the  award  goes  beyond  the 
rule  of  reference. 

It  has  been  argued  that  judgment  may  be  entered  for  the 
three  undivided  fourth  parts,  disregarding  the  direction  that 
they  be  taken  off  of  the  upper  part  ot  the  land.  But  this 
we  cannot  do,  for  it  would  be  to  alter  the  award.  It  does 
not  consist  of  two  distinct  matters — the  one  within,  the  oth- 
er without  the  submission — but  it  is  one  indivisible  award, 
and  judgment  must  be  rendered  in  pursuance  thereto  or  not 
at  all. 

Per  Curiam,  Ordered  that  this  opinion  be  certified  to 
Court  below. 


470  IN  THE  SUPREME  COURT 


NATHAN  STEWART  m.  DANIEL  GARLAND. 

Jane  1841  When  an  appeal  is  brought  op  to  this  Court,  it  is  the  duty  of  the  appel- 

-  lant  to  have  the  transcript  of  the  record  so  perfected  that  this  Court 

may  be  enabled  to  discover  the  error  in  the  judgment  of  the  Superior 

Court,  if  there  be  any;  and,  on  his  failure  to  do  so,  after  a  reasonable 

opportunity  has  been  afforded,  the  judgment  will  be  affirmed. 

Where  the  judgment  below  was  of  non-suit,  and  no  declaration  was  fil- 
ed, and  the  plaintiff,  after  reasonable  time  allowed,  failed  to  supply 
that  defect,  thai  also  is  a  ground  for  affirming  the  judgment. 

The  cases  of  Brook*  *s  Ros*,  S  Dev.  &  Pat.  484;  Wall  vs  Hinxm%  1  Ire- 
dell 276;  Williamion  is  Rainey,  3  Hawks  9;  and  State  isBeca\  I  Der 
&  Bat.  377,  cited  and  approved. 

This  was  an  action  for  malicious  prosecution,  in  which, 
at  Fall  Term,  1839,  of  Macon  Superior  Court  of  Law,  his 
honor  Judge  Pearson  presiding,  the  plaintiff  was  non-suit- 
ed. From  this  judgment  the  plaintiff  appealed  to  the  Su- 
preme Court.  The  facts  of  the  case,  so  far  as  necessary,  are 
stated  in  the  opinion  of  the  Court. 

No  Counsel  for  the  plaintiff. 
Francis  for  the  defendant. 

Ruff  in,  C.  J.  The  record  contains  a  statement  oi  the 
proceedings  which  took  place  at  the  trial;  which  is,  in  sub- 
stance, thai  the  action  was  for  a  malicious  prosecution,  which 
the  present  defendant  h  id  formerly  instituted  against  the 
plaintiff  by  suing  out  against  him  a  peace  warrant,  on  which 
he  was  arrested  and  imprisoned  by  order  of  a  justice  of  the 
peace,  for  the  want  of  sureties;  and  from  which,  as  the  plain- 
tiff insisted,  he  had  been  finally  discharged  by  the  County 
Court  to  which  the  warrant  and  pi  oceedings  thereon  were  re- 
turned by  the  magistrate.  The  case  then  states  that  the  or- 
der of  the  County  Court  was  read  in  evidence,  and  that  a 
copy  thereof  is  annexed  to  the  exception  or  case,  as  a  part 
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thereof;  and  that  the  defendant  insisted  that,  according  to  the  Jone  *84l 
terms  and  meaning  of  that  order,  the  County  Court  did  not  -tewart 
decide  that  there  was  not  probable  cause  for  arresting  the s    v. 
plaintiff  and  requiring  sureties  for  the  peace,  but  only  thatGarfand. 
it  was  not  proper  and  necessary  to  keep  him  longer  under  ar- 
rest and  further  to  require  sureties;  and  that  the  defendant 
further  insisted  that  no  action  for  malicious  prosecution  ' 

would  lie  in  such  a  case,  and  especially  after  the  examining 
magistrate  had  adjudged  that  the  plaintiff  should  give  sure- 
ties on  the  warrant.  Those  questions  were,  by  consent,  re- 
served by  the  Court,  with  liberty  to  the  defendant  to  move 
to  set  the  verdict  aside,  if  one  shonld  be  found  for  the  plain- 
tiff, and  to  enter  a  non-suit.  The  jury  found  for  the  plain- 
tiff, and  on  the  points  reserved  the  Court  ordered  a  non-suit, 
and  the  plaintiff  appealed. 

Upon  opening  the  record  in  this  Court,  at  December  Term, 
1839,  it  was  discovered  that  the  warrant  and  the  proceedings 
thereon,  and  judgment  of  the  County  Court  were  not  an- 
nexed to,  or  inserted  in,  the  record;  and  also  that  the  trans- 
cript was  defective  in  not  containing  the  declaration;  and  an 
order  was  made,  giving  the  appellant  time  until  the  next 
Term  to  complete  the  record.  Subsequently  a  certiorari 
was  issued  for  a  more  perfect  transcript;  and  upon  it,  at  the 
last  Term,  December,  1840,  the  clerk  returned  a  transcript 
of  the  same  tenor  with  that  before  filed;  and  now,  at  this 
Term,  counsel  has  moved,  on  behalf  of  the  defendant,  that 
the  Court  shall  pronounce  judgment  on  the  transcript  as 

it  is. 

Having  granted  indulgence  to  the  plaintiff,  in  great  lati- 
tude, to  enable  him  to  put  the  record  into  a  state  upon 
which  the  questions  made  on  the  trial  could  be  decided  on 
their  merits,  and  he  having  failed  to  avail  himself  of  that  in- 
dulgence, the  court  is  obliged  to  affirm  the  judgment,  upon 
the  ground,  that  the  appellant  hath  not  put  his  case  into  such 
a  form  as  to  enable  this  court,  if  there  was  an  error  commit- 
ted by  the  Superior  Court,  to  see  it.  It  has  been  repeatedly 
declared  by  us  that  a  judgment  can  only  be  reversed  for  er- 
ror, against  the  appellant,  apparent  on  the  record;  and,  there- 
fore, the  appellant  must  see  that  every  thing  is  stated  in  his 

13 
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Jane  1841  exception,  which  is  requisite  to  the  determination  of  the  ques- 

T"      "-"tion,  whether  the  Superior  Court  decided  right  or  wrong: 

v  the  former  being  presumed,  unless  the  latter  can  be  seen. 

Garland.  Here,  the  controversy  turned  on  the  effect  of  the  judgment 

of  the  County  Court,  and  his  Honor  put  his  construction 

thereon.    Whether  our  opinion  would  concur  with  his,  it  is 

impossible  to  say,  without  our  seeing  that  judgment,  as  he 

did;  and  the  appellant  has  not  supplied  it  to  us.    Therefore, 

supposing  this  action  would  lie  in  any  case— a  point  on  which 

we  do  not  think  proper  to  express  an  opinion  at  present — 

yet  the  judgment  of  non-suit,  in  this  case,  cannot  be  reversed 

by  this  court,  inasmuch  as  the  appellant  has  not  supplied 

the  means  of  detecting  the  error  of  which  he  complains. — 

Brooks  v.  Ross,  2  Dev.  &  Bat.  484.      Wall  v.  Hinson,  1 

Iredell  276. 

Besides  that,  the  want  of  a  declaration  is  fatal  to  the  ap- 
pellant's case.  It  was,  doubtless,  waived  in  the  Superior 
Court,  according  to  our  loose  practice;  and  for  that  reason, 
the  court  has  staid  proceedings  here  and  granted  a  certiora- 
ri, in  order  that  the  record  might  be  perfected  in  the  Supe- 
rior Court,  by  leave  of  that  court,  and  a  transcript  of  it,  in 
its  perfect  state,  brought  up  to  us.  State  v.  Reed,  1  Dev.  & 
Bat.  377.  But  we  do  not  feel  at  liberty  longer  to  stay  the 
action  of  the  law,  and,  of  course,  must  decide  that  the  want 
of  a  declaration  prevents  the  non-suit  being  set  aside.  Wil- 
liamson v.  Rainey,  3  Hawks  9. 

Per  'CttaiAM,  Judgment  affirmed. 


^~^w 
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ARNOLD  WHITFIELD  w  ROBERT  JOHNSTON. 

When  the  proceedings  before  a  magistrate,  upon  which  he  issues  an  exe-  Jane  1841 
cation,  are  annexed  to  the  execution,  and  it  is  apparent  from  them  that  — 
there  is  no  judgment  authorising  an  execution,  the  constable  who  has 
the  execution,  must  take  notice  of  that  fact,  and  will  be  guilty  of  a 
trespass,  if  he  proceeds  to  make  a  levy  under  the  process. 

This  was  on  action  of  trespass  vi  et  armis,  tried  at  Spring 
Terra,  1841,  of  Martin  Superior  Court  ot  Law,  before  his 
honor  Judge  Settle.  The  action  was  brought  to  recover 
damages  for  seizing  and  selling  the  plaintiff's  horse.  It  was 
admitted  by  the  defendant  that  he  did  seize  and  sell  the 
horse,  but  he  insisted  that  he  was  justified  in  so  doing  by 
process,  a  copy  of  which  is  inserted  below;  and,  by  consent 
of  the  parties,  the  jury  found  all  the  issues  in  favor  of  the 
plaintiff,  and  assessed  his  damages  to  $100,  subject  to  the  o- 
pinion  of  the  court  as  to  the  defendant's  liability.  His  Hon- 
or being  of  opinion  that  the  defendant  was  justified  under 
the  process,  set  aside  the  verdict,  and  the  plaintiff,  in  sub- 
mission to  the  opinion  of  the  court,  suffered  judgment  of 
non-suit  to  be  entered  against  him,  and  appealed  to  the  Su- 
preme Court. 

Copy  of  the  proceedings  and  process  under  which  the  de- 
fendant insisted  he  was  justified. 

State  of  North  Carolina,  ) 

Martin  County.      ) 

To  any  lawful  Officer  to  execute: 

You  are  hereby  commanded  to  arrest  the  body  of  Arnold 

Whitfield,  (if  to  be  found  in  your  county,)  so  that  you  have 

him  before  some  justice  for  said  county,  at  Hamilton  on  the 

4th  day  of  May,  1839,  then  and  there  to  answer  John  J. 

Lancaster,  in  an  action  of  debt  due  by  account  to  the  amount 

of  sixty  dollars. 

Given  under  my  hand  and  seal,  this  15th  day  of  April, 
1839. 

JOHN  LONG,  fJ.^ri 
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June  1841     On  the  back  of  this  warrant  were  the  following  endorse - 

Whitfield  ments: 

t  Executed  by 

John8ton-  ROBERT  JOHNSTON. 

Judgment  against  the  defendant  for  ten  dollars  and  costs. 
May  4th,  1839.  L.  JOHNSTON. 

An  appeal  craved  and  granted  to  the  County  Court  next, 
by  giving  for  security  ASA.  PRICE. 

Atttest,  L.  JOHNSON,  J.  P. 

Whereas  an  appeal  has  been  prayed  and  granted,  and  a 
failure  on  the  part  of  the  justice  oi  the  peace,  I  therefore 
grant  an  execution  and  require  that  you  execute  and  sell  as 
the  law  directs  of  the  goods  and  chattels  of  the  deft,  for  the 
amount  of  the  within  principal  and  costs. 

THOMAS  JONES,  §Tp T§ 
This  the  28th  day  of  October,  1839. 

B.  F.  Moore  for  the  plaintiff. 
/.  H.  Bryan  for  the  defendant. 

Daniel,  J.  It  is  true  that  a  constable  is  justified  by  an 
execution,  issued  by  a  competent  tribunal,  in  doing  all  acts 
commanded  by  the  execution.  But  in  this  case  the  execu- 
tion was  not  only  attached  to  the  proceedings,  which  shewed 
the  defendant  that  there  was  no  judgment  to  authorise  the 
justice  to  issue  the  execution,  but  actually  recited  that  the 
judgment  had  been  vacated  by  appeal.  He  saw,  then,  that 
the  execution  was  an  act  done,  which  was  beyond  the  power 
of  the  justice,  and  that  it  was  void.  The  defendant  was  a* 
ware  that  the  justice  had  no  authority  to  issue  this  execution- 
and  being  thus  apprised  that  it  was  void,  we  think  that  he 
is  not  justified  under  it.  The  judgment  of  non-suit  must 
therefore  be  set  aside,  and  judgment  must  be  rendered  for 
the  plaintiff  pursuant  to  the  verdict. 

Per  Curiam,  Judgment  accordingly. 
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ABRAHAM  HOWZER  vs.  MOSES  DELLINGER. 

Althoagh  the  bail  may  surrender  their  principal,  and  the  surrender  be  .         fl 
entered  of  record  at  the  term  when  judgment  is  obtained,  jet  if  the  __ 

plaintiff  does  not  pray  the  committal  of  the  principal  in  execution  and 
the  latter  should  afterwards  go  at  large,  this  is  not  a  discharge  of 
such  principal  from  execution  by  the  plaintiff. 

The  bail  on  a  plea  to  a  §d.  fa.  seeking  to  charge  them,  cannot  take  ad- 
vantage of  any  irregularity  in  the  ea.  «a.  against  the  principal,  bat 
they  may  shew  that  the  ea.  «a.  is  void. 

A  ca.  sa.  must  strictly  puisne  the  judgment  and  be  warranted  by  it,  as  if 
the  judgment  be  against  two  or  more,  the  ca.  m.  must  issue  against 
all— otherwise  it  is  roid. 

The  case  of  Findley  ts.  Smilh,  3  Dev.  Rep.  247,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  Lincoln  Supe- 
rior Court  of  Law,  at  March  Term,  1841,  his  Honor  Judge 
Manly  presiding.  The  following  is  the  case  transmitted 
to  the  Supreme  Court 

This  was  a  scire  facias  against  Moses  Dellinger  as  bail 
of  one  Lawson  Henry.  Pleas,  nul  tiel  record,  surrender  of 
one  of  the  principals,  Mary  Henry,  no  capias  ad  satisfacien- 
dum. One  of  the  questions  in  this  cause  was,  whether  the 
paper  introduced  which  purported  to  be  a  ca.  sa.  against 
Lawon  Henry  alone  was  a  sufficient  capias  ad  satisfaci- 
endum to  warrant  tl>e  proceedings  against  the  bail.  A 
judgment  in  an  action  of  trespass  had  been  rendered  against 
Lawson  Henry  and  Mary  Henry  at  Fall  Term,  1839,  at 
which  term  the  defendant,  Moses  Dellinger,  on  Wednesday 
of  the  same  term,  brought  into  court  Mary  Henry,  one  of  the 
defendants  in  the  original  suit,  and  surrendered  her  in  dis- 
charge of  himself  as  her  bail.  The  following  is  a  copy  of 
the  entry,  which  was  all  the  evidence  in  the  cause  upon  this 
question.  "Moses  Dellinger  brought  Mary  Henry  into  court 
&  surrendered  her  to  the  court  in  discharge  of  himself  as  bail 
of  the  said  Mary  Henry."    The  defendant's  counsel  insisted 
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Jane  1841  that  this  entry  shewed  that  Mary  Henry,  a  co  defendant  in 

«  the  original  suit,  had  been  in  execution  and  permitted  to  go 

T        at  large  by  the  plaintiff,  whereby  the  defendant  was  dischar- 

Delliiigrer.  ggj  ^  j,ay  0f  Lawson  Henry  as  well  as  of  Mary  Henry.   The 

defendant's  counsel  further  insisted  that  the  ca.  sa.  being 
against  Lawson  Henry  alone,  when  the  judgment  was  a- 
gainst  Lawson  and  Mary  Henry,  it  was  absolutely  void,  and 
therefore  would  not  support  the  proceedings  against  the  de- 
fendant as  bail  of  the  said  Lawson.  The  court  charged  the 
jury  that  if  one  of  two  defendants  were  in  execution  and 
discharged  or  permitted  to  go  at  large  by  the  consent  of  the 
plaintiff,  it  would  amount  to  a  discharge  of  the  bail  for  the 
other  defendant  also,  but  that  the  entry  upon  the  docket  du- 
ring the  term  at  which  the  trial  took  place,  "that  the  defend- 
ant Dellinger  had  surrendered  Mary  Henry  in  discharge  of 
himself  as  her  bail,"  without  any  evidence  that  she  was  ever 
in  execution,  would  not  discharge  the  defendant  Dellinger 
as  bail  of  the  said  Lawson  Henry.  Also  the  court  further  in- 
instructed  the  jury,  that  regularly  the  capias  ad  satisfaci- 
endum should  follow  the  judgment,  and  where  the  judg- 
ment yas  against  several  defendants  the  execution  should  is- 
sue against  them  all,  if  living;  but  issuing  the  execution  a- 
gainst  one  of  the  defendants,  instead  of  both,  as  in  this  case, 
did  not  render  the  execution  absolutely  void;  that  it  was  an 
irregularity,  for  which  the  court,  at  the  instance  of  the  de- 
fendant in  the  execution,  might,  and  probably  would,  set  a- 
side  the  execution;  but  still  the  defendant  Dellinger  could 
not  in  this  way  avail  himself  of  the  irregularity,  and  that  the 
paper  constituted  a  sufficient  ca.  sa.  to  warrant  the  sci.fa. 
against  the  bail.  Under  this  charge  the  jury  found  for  the 
plaintiff,  and  the  court  adjudged  there  was  such  a  record. 
A  new  trial  having  been  moved  for  and  refused,  and  judg- 
ment rendered  for  the  plaintiff,  the  defendant  appealed  to  the 
Supreme  Court. 

Boyden  for  theplaintiff.  Execution  may  issue  in  some 
cases  against  one  defendant  alone.  2  Rolle's  Ab.  468.  Doug- 
lass v.  White,  Cro.  Jac.  373.  An  irregularity  in  an  execu- 
tion can  only  be  taken  advantage  of  by  the  defendant  in  the 
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execution.  Jackson  v.  Bartlet,  8  John.  Rep.  281—2  Tidd's  Jn»«  18*l 
Pr.  1044.    Downey  v.  Dunn,  2  Bos.  &  Pul.  47.      Gilles-  H  ' 

yie  v.  WAtte,  16  John.  117.  Shirley  v.  Wright,  2  Ld.  Ray    °vMr 
775.      As  to  the  surrender  of  the  defendant  Mary  Henry,  Bellinger, 
this  being  at  the  term  when  the  judgment  was  rendered,  the 
plaintiff  could  not  pray  her  in  execution;  he  could  only  have 
execution  after  the  term  expired,  and  then  might  take  execu- 
tion at  his  election  against  her  goods  or  her  body. 


Wm.  H.  Haywood,  jr.  for  defendant. 

Daniel,'  J.  The  plaintiff  sued  Lawson  Henry  and  Mary 
Henry  in  an  action  of  Trespass.  Dellinger  became  bail  for 
each.  At  the  term  at  which  judgment  was  obtained  against 
both,  the  bail  surrendered  Mary  Henry,  and  the  same  was  en- 
tered of  record.  The  plaintiff  then  did  not  move  the  court 
that  she  should  be  committed  in  execution.  As  she  never 
had  been  in  execution,  at  the  instance  of  the  plaintiff,  he  of 
course  could  not  and  did  not  discharge  her  from  execution. 
The  opinion  of  the  Judge  upon  this  point  of  the  case,  to 
wit,  that  the  bail  of  Lawson  Henry  was  not  discharged,  was 
correct.  Secondly,  on  the  trial  of  the  issue  made  up  on  the 
plea  "  no  ca.  sa.  against  the  principals,"  the  plain  tiff 'offer- 
ed in  evidence  a  ca.  sa.  against  Lawson  Henry  alone.  The 
defendant  objected  to  the  evidence,  and  contended  that  the 
ca.  sa.  was  void,  as  it  was  not  as  broad  as  the  judgment. 
The  judge,  however,  was  of  opinion  that  the  execution  was 
not  void,  but  irregular  only;  and  that  the  bail  on  this  sclfa. 
had  no  right  to  take  advantage  of  the  irregularity,  and  that 
it  was  sufficient  to  support  the  plaintiff's  side  of  the  issue. 
We,  after  much  reflection,  are  induced  to  think  that  the  Judge 
erred  in  admitting  this  document  as  a  sufficient  ca.  sa.  A 
writ  of  ca.  sa.  against  the  principal  must  be  sued  out  and 
returned  non  est  inventus,  before  any  proceedings  can  be 
had  against  the  bail.  1  Barn.  &  Alder.  212.  Petersdorf  on 
Bail  335.  Rev.  St.  c.  10,  s.  3.  In  England,  the  practice  is 
to  direct  the  ca.  sa.  to  the  sheriff  of  the  county,  where  the 
venue  was  laid;  and  the  writ  must  lie,  the  four  last  days  ex- 
clusively before  the  return,  in  the  sheriff 's  office.  The  she- 
riff's return  of  non  est  inventus  is  a  matter  of  course,  with- 
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June  1841  out  making  any  attempt  to  arrest  the  principal;  the  ca.  sa. 

Howzer"  ^nS  intended  merely  as  a  notice  to  the  bail  of  the  plaintiff's 
v        intention  to  proceed  against  them.    3  Burr.  1360.     1  Arch. 

Dellinge .  pr>  320.  But,  under  our  statute,  the  ca.sa.  is  required  as 
well  for  the  benefit  of  the  bail  as  of  the  plaintiff,  and  the 
ca.  sa.  ought  to  be  issued  to  the  county  where  it  maybe  ex- 
ecuted by  the  actual  arrest  of  the  defendant,  if  that  can  be 
done.  The  execution,  required  by  our  act,  was  intended  to 
be  an  effectual  one.  Findley  v.  Smith,  3  Dev.  Rep.  247. 
It  is  true  that  the  bail  cannot  take  advantage  of  any  irregu- 
larity in  the  ca.  sa.-;  as  if  it  be  irregular  in  its  teste  or  return, 
or  if  it  be  sued  after  a  year  and  a  day  from  the  signing  of 
the  judgment.  2  Ld.  Ray.  1096.  2  Burr.  1187.  1  Arch.  Pr. 
320.  But  if  the  writ  is  void,  he  may  shew  it.  In  1st  Arch. 
Pr.  K.  B.  283,  it  is  said  that  care  must  be  taken  that  the 
writ  of  execution  strictly  pursue  the  judgment,  and  be  war- 
ranted by  it;  otherwise  it  is  void.  Thus  upon  a  judgment  a- 
gainst  two  (as  in  this  case)  you  cannot  sue  out  a  separate  ca- 
pias against  one.  Rol.  Abr.  888.  6  Term  R.  523 — Nor  a 
capias  against  one  and  an  elegit  against  another.  Cro.  Eliz. 
673-4-5.  Co.  26-7.  2  Bac.  Abr.  (Execution)  G.  2  Hob. 
2-59.  Cro.  Car.  75.  If,  as  we  have  seen,  the  capias  is  here 
intended  for  the  benefit  of  the  bail,  as  well  as  the  plaintiff,  a 
writ  of  that  kind  against  one  only  of  two  defendants  might 
deprive  the  bail  of  important  benefits;  for  if  the  capias  had 
issued  against  both,  strictly  in  pursuance  of  the  judgment 
the  other  defendant  might  have  been  forced  to  discharge  the 
judgment,  and  then  the  bail  would  have  been  relieved.  We 
are  of  the  opinion  that  the  capias  against  Lawson  Henry 
upon  a  joint  judgment,  obtained  in  an  action  of  trespass  a- 
gainst  Mary  Henry  and  Lawson  Henry,  is  void,  as  to  the 
bail.    There  must  be  a  new  trial. 

Per  Curiam,  New  trial  awarded. 


OP  NORTH  CAROLINA.  479 


HOSEA  REDMAN  w.  HUMPHREY  ROBERTS. 

Jane  1841 


Where  to  an  action  of  debt  en  a  bond  for  one  hundred  dollars,  the  plea " 
was  that  it  was  given  to  compromise  an  indictment  for  a  misdemeanor, 
the  acts  and  sayings  of  the  eon  of  the  plaintiff,  who  did  not  appear  to 
be  an  agent  of  the  plaintiff,  not  in  the  presence  of  the  plaintiff,  are  in* 
admissible  as  evidence. 

Where  theie  is  no  proof  to  establish  a  fact  relied  on,  the  jury  should  be 
so  instructed  by  the  court. 

This  was  an  appeal  from  the  judgment  of  the  Superior' 
Court  of  Law  of  Iredell  couuty,  at  Spring  Term,  1841,*  his 
Honor  Judge  Manly  presiding.  The  plaintiff  declared  on  a 
bond  for  one  hundred  dollars  and  proved  its  execution  by  the 
subscribing  witness  thereto.  On  the  trial  it  was  proved  that  the 
plaintiff  had  procured  to  be  issued  against  the  defendant  a 
warrant  for  the  penalty  for  trading  with  one  of  his  slaves,  in 
which  the  wardens  of  the  poor  of  Iredell  County  were  not 
named  as  parties  plaintiffs.  Upon  the  return  of  the  warrant 
before  the  justice  of  the  peace,  who  was  the  subscribing  witness 
to  the  note  sued  on,  the  plaintiff  alleged  that  the  defendant 
had  sold  spirituous  liquors  to  his  slave,  and  that  he  had 
drunk  to  such  excess  as  to  occasion  his  death,  and  claimed 
from  the  defendant  between  three  and  four  hundred  dollars 
as  the  amount  of  damages  he  had  sustained.  It  was  furth- 
er proved  that  the  defendant  and  plaintiff  frequently  at- 
tempted to  compromise  their  dispute  and  had  several  pri- 
vate conferences  for  that  purpose — that  the  plaintiffs  son, 
either  in  the  house  of  the  justice  of  the  peace,  before  whom 
the  warrant  was  returned  for  trial,  or  in  the  yard,  (the  plain- 
tiff not  being  present)  read  the  act  of  Assembly,  concerning 
the  trading  with  slaves,  to  the  defendant,  (and  the  witness  to 
this  point  swore  that  the  section  of  the  act,  prescribing  fine 
and  imprisonment  for  the  offence  was  read,)  and  advised  the 
defendant  to  compromise  with  the  plaintiff  or  it  would  be 
worse  with  him.  Whereupon  the  parties  immediately  com- 
promised, by  the  defendant  giving  two  bonds  for  one  hun- 

14 
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Jane  1841  red  dollars  each,  and  the  defendant,  by  order  of  the  plaintiff, 
~~  was  discharged  from  the  custody  of  the  officer,  who  had  ar- 
t  rested  him  and  held  him  in  custody  with  a  guard  of  several 
Roberts.  men#  The  defendant  then  demanded  a  receipt  in  full  or 
discharge  in  full  from  the  plaintiff,  who  observed,  in  the 
presence  of  the  justice  and  others,  that  all  he  wanted  was 
his  money.  The  testimony  of  the  witness,  who  proved  the 
reading  of  the  act  of  Assembly,  was  objected  to,  but  overruled 
by  the  couxL  His  Honor  charged  the  jury,  that,  if  they  were 
satisfied  fmm  the  testimony  that  the  bond  sued  on  was  exe- 
cuted with  an  understanding  and  agreement  between  the 
plaintiff  and  the  defendant,  that  he  should  not  be  prosecut- 
ed lor  the  criminal  offence  of  trading  with  his  slave,  the 
bond  was  void,  and  the  plaiutiff  could  not  recover;  and  this, 
whether  this  agreement  constituted  a  part  or  the  whole  of 
the  consideration  for  which  it  was  given.  But,  on  the  con- 
trary, if  they  believed  that  the  bond  was  executed,  and  the 
consideration  consisted  of  an  agreement  on  the  part  of  the 
plaintiff  not  to  prosecute  his  suit  for  the  penalty,  or  not  to 
prosecute  his  suit  for  the  loss  of  his  slave,  either  or  both,  or 
was  without  consideration,  they  should  find  for  the  plrintiff. 
The  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  moved  fora  newtrial,  1st,  because  of  misdirec- 
tion by  the  court;  2d,  because  of  the  admission  of  improper 
testimony;  3d,  because  there  was  no  evidence  to  justify  the 
verdict.  The  motion  was  overruled  and  judgment  against 
the  plaintiff  for  the  costs,  from  which  he  appealed  to  the  Su- 
preme Court. 

Caldwell  for  the  plaintiff  cited  %  Anderson  vs.  Hawkins. 
1  Dev.  445. 

Barringer  and  Alexander  for  the  defendant  cited  Collins 
vs.  Blantern,  2  Wils.  321,  Sharp  vs.  Fanner,  4  Dev.  128, 
Goodman  vs.  Smith,  4  Dev.  450. 

Daniel,  J.  This  is  an  action  of  debt  on  a  bond  for  one 
hundred  dollars.  Plea,  that  it  was  given  to  compromise  a 
misdemeanor.    The  plaintiff,  heretofore,  had  warranted  the 
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defendant  to  recover  the  penalty  of  8100,  for  selling  spirits  June  1841 
to  the  plaintiffs  slave,  contrary  to  the  act  of  Assembly.  The  "T~j  ' 
plaintiff  said  he  was  also  entitled  to  damages  at  common  law  y 
for  the  injury  he  had  sustained  by  the  act  of  the  defendant  Roberts* 
in  letting  his  slave  have  spirits.  When  the  warrant  came  on 
for  trial  before  the  justice,  the  defendant  executed  to  the 
plaintiff  two  bonds,  each  for  one  hundred  dollars,  and  the 
said  warrant  was  dismissed.  The  defendant  was  not  arrest- 
ed, nor  threatened  to  be  arrested  by  the  plaintiff,  on  a  state 
warrant  for  a  misdemeanor.  The  present  action  is  brought 
•  on  one  of  these  bonds.  On  the  trial  of  the  issue,  the  defen- 
dant offered  in  evidence  the  acts  and  conduct  of  the  plain- 
tiff's son,  in  the  absence  of  the  father;  to  wit,  in  reading  to 
the  defendant  the  act  of  Assembly,  making  tin  selling  of 
spirits  to  a  slave  a  misdemeanor,  and  then  telling  the  defend- 
ant to  compromise  with  his  father,  or  it  would  be  worse  for 
him.  The  plaintiff  objected  to  this  evidence,  but  it  was  ad- 
mitted by  the  court,  and  upon  this  evidence,  there  was  a  ver- 
dict for  the  defendant  and  a  judgment  consequent  thereon. 
A  penalty  of  one  hundred  dollars,  for  trading  with  slaves,  is 
given  by  the  act  of  Assembly,  Rev.  St.  c.  34,  s.  75.  The 
plaintiff  had  been  proceeding  against  the  defendant,  under 
this  section  of  the  act.  By  the  77th  section,  moreover,  of 
the  same  act.  the  trading  and  trafficking  with  slaves,  as  par- 
ticularly described  in  the  75th  section,  are  made  indictable. 
The  plaintiff  had  taken  no  step  under  the  77th  section  a- 
gainst  the  defendant,  nor  had  be  threatened  any.  The  acts 
and  sayings  of  his  son,  a  third  person,  not  an  agent  in  the 
matter,  and  not  in  the  presence  of  the  plaintiff,  were  not  per 
se  admissible  evidence  against  the  plaintiff,  and  without 
them  there  was  no  proof,  and  the  jury  should  have  been  so 
instructed.    There  must  be  a  new  trial. 

.  Per  Curiam,  New  trial  awarded 
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JnBe  18U  DOE  EX  DEM.  WILLIAM  DAVIS  m.  MARY  ANN  CAMPBELL. 

Where  a  defendant  in  ejectment  is  saed  for  thirteen  contiguous  tracts  of 
land  aod  the  plaintiff  proves  that  he  was  in  the  actual  possession  of 
one,  and  contends  that,  as  the  others  were  adjoining  his  possession 
must  be  considered  as  extending  to  them  also;  it  is  competent  for  the 
defeodant  to  give  in  evidence  his  own  declaration,  made  at  the  time  be 
took  possession  of  the  one  tract,  that  he  disclaimed  any  possession  of 
the  other  twelve  tracts. 

Such  declarations  may  be  received,  not  to  establish  the  verity  of  any 
fact  asserted  therein,  but  as  either  part  of  the  fact  itself,  or  characteri- 
sing'and  illustrating  the  fact  of  possession. 

This  court,  as  a  court  of  error,  has  no  right  to  affirm  in  part  and  reverse 
in  part  an  indivisible  judgment. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Robeson  County,  at  the  Spring  Term,  1841, 
his  Honor  Judge  Dick  presiding.  The  facts  are  sufficient- 
ly stated  in  the  opinion  delivered  by  the  court. 

Strange  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Gaston  J.  This  action  was  originally  instituted  against 
John  Campbell,  but,  sometime  after  he  had  pleaded  thereto, 
the  present  defendant  was  by  a  rule  of  court  made  defendant 
in  the  place  of  said  John.  The  declaration  contained  thirteen 
distinct  tracts,  and  the  lessor  of  the  plaintiff  claimed  title 
thereto  under  a  purchase  at  execution  sale  against  John 
Campbell  and  a  conveyance  of  the  sheriff  in  pursuance  there- 
of. At  the  trial  the  plaintiff  insisted  that  the  said  John,  at 
the  time  this  action  was  instituted,  was  in  possession  of  all 
these  tracts.  He  offered  evidence  to  show  that  the  said  John 
cultivated  parts  of  a  fifty  acre  tract,  and  produced  a  diagram 
in  which  this  and  the  other  twelve  tracts  were  exhibited  as 
lying  contiguous  to  each  other,  and  proved  by  the  surveyor, 
who  made  the  diagram,  that  he  had  made  it  many  years 
since  by  the  direction  of  the  said  John,  after  he  had  purchased 
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these  tracts,  and  for  the  purpose  of  taking  a  deed  therefor. Jo™  1841 
No  such  deed,  however,  was  exhibited  nor  any  other  evidence    Davi8 
offered  to  show  a  possessjpn  by  John  Campbell  of  the  12       v 
tracts.    The  defendant  offered  evidence  to  show,  that  while    (!a?.p" 
the  said  John  thus  cultivated  the  50  acre  tract  he  disclaimed 
any  possession  of  the  others.    This  testimony  was  rejected, 
and  thp  court  upon  this  evidence  left  it  as  a  question  of  fact 
to  the  jury,  whether  he  had  possession,  when  the  suit  was 
brought,  of  all  the  tracts,  and  the  jury  found  that  he  had.  * 

We  are  of  opinion  that  there  was  error  in  rejecting  the 
testimony  offered  by  the  defendant.  The  evidence  to  estab- 
lish possession  of  the  12  tracts  was  exceedingly  weak.  The 
possession  of  a  part  under  a  claim  to  the  wholo  is,  indeed, 
when  no  adverse  occupation  is  shown,  possession  of  the 
whole.  But  the  only  testimony,  tending  to  show  that  such 
possession  was  under  a  claim  to  the  whole,  was  a  diagram 
prepared  upon  a  purchase  not  completed  by  a  conveyance. 
Admit  that  this  testimony  had  a  tendancy  to  connect  the  act 
of  possession  afterwards  taken  of  one  tract  with  a  claim  cov- 
ering the  other  tracts,  that  act  was  nevertheless  susceptible 

of  a  different  explanation,  and  it  seems  to  us  that  the  declar- 
ations accompanying  the  act  were  pertinent  to  afford  an  ex- 
planation as  to  the  extent  of  the  claim  then  actually  set  up. 
The  declarations  were  receivable  in  evidence  not  to  establish 
the  verity  of  any  facts  asserted  therein,  but  as  being  cither 
part  of  the  fact  or  as  characterising  and  illustrating  the  fact 
of  possession.  The  very  matter  to  be  investigated  was 
whether  John  Campbell  then  did  or  did  not  claim  any  of  the 
tracts  but  that  on  which  he  had  this  pedis  positio.  A 
disclaimer  of  the  others,  while  he  held  this  possession,  was  of 
itself  a  fact  having  a  direct  bearing  on  the  question — and  it 
was  proper  to  receive  evidence  of  that  fact.  What  effect  the 
fact  so  testified,  should  have  on  the  question  under  exami- 
nation must  be  left  to  the  sound  judgment  of  the  jury.  They 
might  regard  the  declaration  as  made  with  an  intent  to  deceive, 
if  there  were  circumstances  which  threw  upon  it  just  suspi- 
cion. They  might  deem  it  unworthy  of  attention,  because 
in  conflict  with  facts  of  a  more  decisive  and  satisfactory  char- 
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Jane  1941  acter.  But  it  was  fit  to  be  beard  by  them,  as  being  appar- 
ently  the  spontaneous  and  natural  expression  of  truth  accom- 
panying an  act,  the  quality  of  whicfr  act  they  had  to  pass  op- 
on.  It  has  been  offered,  on  the  part  of  the  plaintiff,  if  the 
court  should  think  there  was  error  in  rejecting  this  testimo- 
ny, to  accept  a  judgmenthere  for  the  50  acre  tract  only.  But 
we  have  no  discretion,  as  a  court  of  error,  to  affirm  in  part  and 
reverse  in  part  an  indivisible  judgment.  Although  there  be 
*  thirteen  different  tracts  described  in  the  declaration,  the 
plaintiff  has  but  one  judgment,  and  if  that  be  erroneous,  we 
are  bound  to  reverse  it.  We  do  not  notice  the  other  except- 
ions taken  by  the  appellant  except  to  say  that,  but  for  the 
one  which  we  have  particularly  considered,  we  think  that 
there  would  have  been  little  difficulty  in  affirming  the  -judg- 
ment. But  on  account  of  that  error  the  judgment  mast  be 
reversed,  and  a  new  trial  awarded. 

Per  Curiam,  New  trial  awarded. 


THOMAS  W.  WELLS  «t.  RODERT  MITCHELL  &  JESSE  H. 

LINDSAY. 

One  partner  cannot  maintain  an  action  of  any  kind  against  a  person 
who  purchases  from  a  copartner  the  partnership  effects,  thoogte 
such  sale  was  made  by  the  copaitner  in  fraud  of  the  partnership  rights 
and  to  satisfy  his  own  individual  debt. 

The  cases  of  Weed  vs.  Richardson  2  Dev  &  Bat.  535,  &  Baird  vs.  Baird 
1  D.  &  B.  Eq.  524,  cited  and  approved. . 

This  was  an  appeal  from  the  judgment  of  the  Snpeiior 
Court  of  Guilford  county,  at  Spring  Term!  1841,  his  honor 
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Judge  Pearson  presiding.      The  following  is  the  case  sent  Jane  id4i 
up  to  the  Supreme  Court:  "TT"; — 

1  r  l  Wells 

This  was  an  action  of  Trespass  vi  Sf  armis,  for  an  injury  v 
to  personal  property.  The  plaintiff  adduced  evidence,  shew-  Mitchell, 
ing  that  he  was  in  possession  of  a  work-shop,  containing 
sundry  articles  of  property  belonging  to  the  coach-making 
bttsiness,  which  was  his  trade,  and  that  he  had  secured  pos- 
session by  nailing  a  board  across  the  door  of  the  house,  and 
that  the  defendant,  in  his  presence  and  against  his  remon- 
strance, pulled  off  the  board  and  sold  the  articles  of  proper- 
perty  at  public  auction,  to  sundry  purchasers,  who  took  them.  ' 
And  the  defendants  offered  evidence,  shewing  that  the  plain- 
tiff and  one  William  P.  Lindsay  had  carried  on  the  coach- 
making  business  as  partuers  in  said  shop,  cmd  that  the  arti- 
cles aforesaid  belonged  to  the  firm,  and  that  William  P.  Lind- 
say had  absconded  from  the  country,  insolvent.  They  then 
produced  a  deed  of  trust  from  the  said  William  P.  Lindsay 
to  the  defendant,  Mitchell,  conveying  all  the  articles  afore- 
said, the  shop  and  lot,  as  the  individual  property  of  Lindsay, 
to  satisfy  numerous  debts  due  from  him  individually  to  the 
other  defendant,  and  justified  the  taking  under  the  authori- 
ty of  that  deed.  The  partnership  aforesaid  as  to  the  articles 
of  personal  property  being  admitted,  his  Honor  intimated  his 
opinion  that  the  action  could  not  be  maintained.  The  coun- 
sel for  the  plaintiff  then  offered  to  shew  that  there  were  part- 
nership debts  of  said  firm,  equal  in  amount  to  the  value  of 
all  the  said  property;  that  some  of  these  debts  the  plaintiff 
had  paid  before,  and  some  after,  the  sale,  under  the  deed  of 
trust  as  aforesaid;  and  that  judgment  had  been  obtained  a- 
gainst  him  for  others,  which  he  had  not  been  able  to  satisfy, 
by  reason  of  this  loss  of  the  partnership  effects;  but  his  Hon- 
or holding  that  these  facts  would  not  enable  the  plaintiff  to 
maintain  this  action,  in  submission  to  this  opinion  he  suffer- 
ed a  nou-suit  and  appealed. 

No  counsel  appeared  in  this  court  for  the  plaintiff. 

/.  T.  Morehead,  for  the  defendant,  contended,  1st,  that 
one  partner  has  a  right  to  sell  and  dispose  of  the  goods  of 
the  firm.     Wilner  v.  Reed,  3  John.  174.    2dly:  The  inter. 
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Jane  1841  est  of  one  partner  may  be  sold  under  execution,  or  one  part- 

„.  ,.      ner  can  assign  his  interest,  which  is  a  dissolution  of  the 

t       parnership.      Tredwell  v.  Rascoe,  3  Dev.  50.      Bujord  v. 

Mitchell,  jvie/y,  2  Dev.  Eq.  481.      3d:  Partners  are  tenants  in  con*- 

mon,  and  one  tenant  in  common  cannot  maintain  an  action. 

against  his  co-tenant,  unless  the  joint  property  be  destroyed. 

Lowthorp  v.  Smith.  1  Hay.  255.  Lucas  v.  Wasson,  3  Dev. 

398.    Brown  v.  Hedges,  1  Saik.  296.  Fenning  v.  Green- 

ville,  I  Taunton  241.      4thly:  The  facts  stated  in  the  case 

do  not  amount  to  a  destruction.    Heath  v.  Hubbard,  4  East. 

110:    Barnardiston  v.  Chapman  fy  al.,  4  East.  121:  Hol- 

liday  v.  Camsel,  1  Term  R.  658. 

Rupfin,  C.  J.       This  court  concurs  in  opinion  with  his 
Honor,  that  this  action  will  not  lie.   It  may  be  admitted  that 
the  sale  of  the  goods  of  a  firm  by  one  of  the  partners  in  pay* 
inent  ot  his  own  debt,  is  prima  facie  an  act  of  fraud,  and 
wrong  towards  the  other  partners.    But  the  question  is,  as  to 
the  remedy  for  that  wrong.    The  case  is  different  from  that 
of  an  action  brought  against  a  parnership  on  a  security  giv- 
en in  the  name  of  the  firm  by  one  of  the  partners  for  his  own 
debt;  in  which  case  it  is  well  settled  that  no  action  can  be 
sustained.     Weed  v.  Richardson,  2  Dev.  &  Bat.  535.    The 
defence,  however,  is  not  that  of  the  defrauding,  but  of  the 
defrauded,  partner;  the  latter  being  allowed  to  show  that  he 
is  not  bound  by  the  security.      The  consequence  of  that,  in 
the  English  law,  is,  that  the  plaintiff  fails  altogether,  since 
by  that  law  a  joint  action  ex  contractu  must  be  sustained  a- 
gainst  all  the  defendants,  or  it  cannot  be  against  either.      In 
this  State  it  is  different,  aod  judgment  may,  by  force  of  our 
statute,  be  entered  against  one  or  all  the  defendants  in  ac- 
tions founded  on  contracts  as  in  those  for  torts.     Therefore, 
.here  there  may  be  judgment  against  the  partner  who  execut- 
ed the  instrument,  while  the  other  is  discharged  upon  his 
defence,  founded  on  the  fraud.    But  although  a  fraud  of  this 
character  constitutes  a  good  defence  in  the  case  mentioned, 
there  are   insuperable  difficulties  in  sustaining  an  action 
brought  against  the  purchaser  of  goods  of  the  firm  from  one 
of  the  partners.  m  If  the  action  be  for  the  price  of  the  goods, 
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as  upon  a  sale,  it  mast  be  in  the  names  of  all  the  partners,  in- JuDe  1841 
eluding  faim  who  made  the  fraudulent  sale;  and  there  is  an  Welli 
inconsistency  and  absurdity  in  the  idea  of  Jfa€  the  perpetra-  ▼ 
lor  of  a  fraud  recovering,  as  one  of  the  plaintiffs,  in  an  action  Miichel1* 
against  a  person* who  co-operated  in  the  fraud.  In  Rich- 
mond v.  Htassy,  1  Stark.  Hep.  202,  Lord  Ellenborougb 
held,  that  an  action  could  not  be  maintained  in  tbe  name  of 
the  three  partners  in  a  firm  against  the  acceptor  of  bills  drawn 
by  the  firm,  when  the  defendant  showed,  that  one  of  the 
firm — though  in  fraud  of  his  partners — had  engaged  to  pro- 
vide for  the  bills.  This  was  held  upon  the  principle,  that 
the  partners  were  obliged  to  sue  jointly;  and  that  the  release 
or  other  act  of  one,  therefore,  bound  the  rest,  as  well  as  him- 
self. If  the  action  be  for  the  property  itself,  instead  of  the 
price,  or  be  trover  or  trespass  for  taking  or  converting  the 
pTQperty,  the  result  must  be  the  same.  It  is  not  necessary  ' 
to  express  an  opinion,  whether  such  a  purchaser  could  main- 
tain an  action  against  the  other  partners,  if  they  happened 
to  get  the  goods  into  possession.  Our  enquiry  is  .whether 
the  partners  or  any  of  them  can  have  an  action  against  the 
purchaser;  and  in  reason,  an  action  sounding  in  torts  stands, 
in  such  a  case,  on  the  same  footing  with  one  for  the  price. 
t  In  Jones  v.  Yates,  9  Barn.  &  Cres.  532,  where  Sykes  was  a 
.  partner  in  two  firms  and  took  the  money  and  bills  belonging 
to  one  to  pay  his  debt  to  the  other,  it  was  held,  that  neither 
assumpsit  for  the  money  nor  trover  for  the  bills  would 
lie  in  the  names  of  the  partners  to  whom  the  money  and  bills 
had  belonged,  nor,  they  having  become  bankrupt,  in  the 
names  of  their  assignees.  In  delivering  the  opinion  of  the 
Court  of  King's  Bench,Lord  Tenteruen  said,  there  was  no  in- 
stance in  which  a  person  had  been  allowed  as  plaintiff  in  a 
court  of  Law,  to  rescind  his  own  act,  upon  the  ground  that 
such  an  act  was  a  fraud  on  some  other  person;  whether  the 
party  sued  in  his  own  name  only,  or  jointly  with  such  other 
person.  It  may  be  supposed,  as  the  present  action  is  not 
brought  in  the  name  of  the  dishonest  partner,  but  in  that  of 
the  injured  one  alone  and  the  defendant  has  not  pleaded  in 
abatement  the  non  joinder  of  the  other  partner,  that  it  ought 
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June  1841  to  be  sustained,  and  the  plaintiff  be  allowed  to  recover  his 

WeUg   adequate  part  of  the  value  of  the  goods.    But  the  rule  requir- 

•       ing  a  plea  in  abatement,  when  an  action  of  tort  is  brought  by 

MitehtU.  0Qe  joint-tenant  or  tenant  in  common,  applies  only  to  those 
cases,  in  which  a  joint  action  by  all  the  persons  having  an 
interest  would  lie.  If  in  such  a  case  the  defendant  does 
not  plead  in  abatement  to  the  action  brought  by  one  tenant 
in  common,  the  plaintiff  recovers  in  that  action  according  to 
his  share;  and,  when  the  other  sues  for  his  share,  the  plea  of 
non-joinder  comes  too  late;  since  the  action  cannot  then  be 
sustained  in  another  form,  and  unless  it  could  be  in  that,  the 
plaintiff  might  be  entirely  defeated,  by  collision  between  his 
co-tehant  and  the  defendant.  But  partners  do  not,  in  this 
respect,  resemble  tenants  in  common  or  ordinary  joint-ten- 
ants. They  cannot  sever  in  an  action;  and  one  of  them 
can,  by  a  sale,  pass  the  whole  interest  in  a  chattel  belonging 
the  firm;  whereas  a  sale  by  a  tenant  in  common,  or  joint-te- 
nant, passes  only  his  interest;  and  his  former  co-tenant  may 
*  still  hold,  or  take  possession,  as  part  owner.  In  the  case  of 
Jones  v.  Yates,  Lord  Tenderden  said,  the  property  passed 
at  law  as  against  Sykes,  (the  fraudulent  seller,)  and  there 
was  no  remedy  at  law  for  Bury  (the  other  partner)  to  recover 
it  back.  He  could  not  do  so,  without  making  Sykes  a  par- 
ty. He  thus  agrees  with  Lord  Ellenboiough,  that  partners 
must  sue  jointly.  The  difference  between  tenants  in  com- 
mon and  partners  is  exhibited  more  plainly,  when  it  is  con- 
sidered what  remedies  persons  standing  in  those  relations  re- 
spectively have  against  each  other.  If  a  tenant  in  common 
destroy  the  chatttel,  or,  as  some  think,  if  he  sell  the  whole, 
his  fellow  may  have  trover  or  trespass  against  him.  But  it 
is  clear,  that  between  partners  those  actions  do  not  lie;  nor, 
indeed,  any  others  at  law.  Every  thing  rests  in  confidence 
between  partners,  and  lies  in  account  while  the  partnership 
continues;  and  if  one  of  them  sell  or  take,  or  destroy  the 
joint-effects,  all  that  can  be  done  is  to  charge  to  him  the  va- 
lue in  account  The  interest  of  partners  in  particular  chat- 
tels cannot  be  determined  by  the  number  of  partners  or  their 
shares  of  the  profits;  nor  can  one  of  them  claim  a  division 
of  specific  articles.    An  account  must  be  taken  of  the  whole 
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partnership,  so  as  to  ascertain  the  clear  interest  of  each  part- J™e  1841 
ner.  Baird  v.  Baird,  1  Dev.  &  Bat.  Eq.  524.  Until  such  w  n  ~ 
account  be  taken,  it  cannot  be  told,  whether  the  partner,  ▼ 
who,  for  his  own  benefit,  sold  or  consumed  the  partnership  Mitchell, 
property,  was  not  justifiable,  inasmuch  as  his  interest  in  the 
joint  stock  may  have  exceeded  the  value  of  the  property.  If 
this  action  had,  therefore,  been  brought  against  the  fraudu- 
lent partner  himself,  it  must  have  failed;  and  it  might  be,, 
on  the  clearest  ground  of  right  and  justice.  So,  for  the  same 
reason,  it  must  against  the  vendee  of  that  partner.  As  re- 
spects the  right  to  the  thing  sold,  the  assignee  stands  in  the 
shoes  of  his  assignor.  Besides,  it  is  impossible  to  say  what 
damages  the  plaintiff  ought  to  recover.  In  an  action  by  one 
tenant  in  common,  he  has  only  to  show  his  interest,  which 
is  determinate,  as  a  quarter  or  an  half,  and  no  plea  in  abate- 
ment being  put  in,  the  jury  apportions  the  damages  accord- 
ingly. But,  as  already  mentioned,  the  interests  of  partners 
are  complicated  and  depend  upon  the  result  of  all  the  ac 
counts  of  the  partnership.  To  take  the  accounts  a  court  of 
law  is  unfit,  and,  indeed,  incompetent;  and,  therefore,  the 
jury  cannot  apportion  the  damages,  which,  as  a  partner,  the 
plaintiff  ought  to  recover.  As  a  court  of  law  thus  finds  it- 
self incapable  of  ascertaining  the  rights  of  the  parties  and 
doing  justice  between  them,  it  ought  not  to  assume  the  juris- 
diction for  any  purpose,  but  leave  the  whole  subject  to  that 
tribunal,  which  can  administer  exact  justice  in  the  premises. 

Per  Curiam,  Judgment  affirmed. 
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ALFRED  HAFNER  t».  JOHN  IRWIN  k  al. 

Jane  1841  Though  *  debtor  has  a  right,  by  the  laws  of  this  Slate,by  a  deed  of  trust, 
_____  to  convey  all  his  property  for  the  purpose  of  paying  certain  creditors 
in  preference,  yet  there  mast  be  no  condition,  direct  or  indirect,  con- 
trolling this  application. 

Soch  a  deed  most  be  bona  fide*  for  the  purpose  it  professes  to  have  in 
Tiew,  and  any  provision  by  which  a  sale  nnder  it  is  unreasonably 
postponed,  or  by  which  the  debtor  is  to  obtain  a  benefit  for  himself  or 
his  family,  or  any  agreement  by  which  the  transaction  is  to  be  kept 
secret,  until  the  debtor  has  an  opportunity  of  getting  beyond  the  reach 
of  process  issued  by  his  other  creditors,  or  by  which  the  deed  is  not  to 
be  registered  until  the  other  creditors  sue  or  threaten  to  bus,  will  make 
the  deed  fraudulent,  because  it  shows  that  one  object  of  the  deed  was 
to  hinder,  defeat  or  defraud  some  creditors. 

If  only  a  part  of  the  consideration  of  a  deed  is  fraudulent  against  credit- 
ors, the  whole  deed  it  void. 

The  cases  of  Moore  vs.  CoiUnt,  3  Dev.  126,  Leadman  vs.  Harru,  3  Dev. 
144,  and  Xfaam  vs.  Edmwuon,  1  lred.  Eq.  Rep.  180,  cited  and 
approved. 

This  was  an  appeal  by  defendant  from  the  judgment  of 
the  Superior  Court  of  Law  of  Mecklenburg  County  at  the 
Fall  Term,  1840,  his  Honor  Judge  Pearson  presiding. 
The  following  is  the  case  as  reported  by  the  presiding 
Judge: 

This  was  an  action  of  trover.  The  plaintiff  read  a  deed 
in  trust  by  one  D  wight,  dated  13th  of  January  and  registered 
18th  of  January,  1838,  the  purport  of  which  deed  was  to  con- 
vey to  the  plaintiff,  as  trustee,  a  large  amount  of  personal 
property,  in  trust  to  sell  the  said  property,  after  advertising 
twenty  days  in  the  neighborhood,  and  out  of  the  proceeds  of 
such  sale  to  pay  certain  creditors  named  in  the  said  deed; 
provided,  however,  that  the  said  Dwight  did  not  pay  his  said 
creditors  on  or  before  the  20th  day  of  Febuary  next  ensuing 
the  date  of  the  said  deed;  and  if  the  said  Dwight  should  so 
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pay  his  said  creditors,  then  the  property  was  to  be  reconvey.  Jun«  18<41 
ed  to  him.  It  was  admitted  that  the  debts  named  in  the  deed  Hafner~ 
were  bona  fide  and  due  as  set  forth,  and  that  after  the  deed  t 
was  registered  the  defendants  had  sold  most  of  the  property  Irwin* 
as  the  property  of  Dwight.  The  defence  was  put  on  the 
ground  that  the  deed  was  fraudulent.  The  defendants  pro- 
duced nine  judgments  before  a  justice  of  the  peace  for  one 
hundred  dollars  each,  and  one  for  about  eighty  seven  dollars 
in  favor  of  the  defendants  Irwin  and  Elms  against  Dwight, 
all  dated  13th  of  January,  1838.  Executions  wete  taken 
out  on  these  judgments  on  the  19th  of  January,  and  on  the 
same  day  the  property  was  levied  on,  and  was  afterwards  - 
sold  under  these  executions  and  levies.  One  Snider  swore 
that,  on  the  night  the  deed  in  trust  bears  date,  Dwight  and 
Hafner  took  him  into  a  back  room,  and  at  their  request  he 
signed  his  name  as  a  subscribing  witness  to  the  deed.  They 
did  not  tell  him  the  contents  of  the  deed,  and  Leld  it  so  fold- 
ed that  he  could  not  see.  He  was  told  he  would  never  be 
called  on  to  prove  it.  He  left  the  room  as  soon  as  he  witness- 
ed the  deed,  and  did  not  see  whether  Dwight  or  Hafner  took 
it.  One  Springs  swore  that  on  the  morning  of  the  14th  of 
January  he  saw  Hafner  have  the  deed.  On  that  morning 
Dwight  started  off  from  Charlotte  where  the  transaction  took 
place.  Hafner  took  the  property  in  possession  and  held  it 
until  the  defendant's  levy,  and  attended  and  forbade  the 
sale,  claiming  under  the  deed  in  trust  The  defendants  cal- 
led one  Spencer.  He  swore  that,  after  thedeed  was  register* 
ed,  the  plaintiff  told  him  "he  did  not  intend  to  have  any  thing 
to  do  with  it,  as  he  believed  it  was  only  given  to  keep  the 
workmen  still,  to  give  Dwight  a  chance  to  get  off."  It  was 
admitted  that  Dwight  had  carried  on  an  extensive  business 
as  carriage-maker  in  Charlotte,  and  most  of  the  debts  named 
were  due  to  the  workmen,  including  the  plaintiff,  who  was 
one  of  the  workmen.  One  Springs  swore  that  he  went  with 
the  plaintiff  to  look  for  Dwight,  to  get  his  debt  saved  and  to 
get  his  horse;  that  Dwight  had  gone  off;  that  they  did  not 
see  Dwight,  and  returned  on  the  17th,  after  the  deed  was  re- 
gistered. The  plaintiff  told  this  witness  that  Dwight  made 
the  trust  to  quiet  the  workmen)  until  he  could  sell  the  pro- 
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June  1841  perty  he  had  sent  off,  and  that  Dwight  never  intended  the 
~~  trust  to  come  to  light  This  witness  also  swore  that, 
t  a  short  time  before  Dwight  went  off,  he  had  sent  to  the  South 
lrwin*  caraiages,  <fcc.  worth  about  $1000,  and  his  pretext  for  going 
was,  to  make  sale  ot  this  property.  Dwight  carried  no  pro- 
perty with  him,  when  he  started;  he  was  pursued,  overtaken 
in  Alabama,  and  the  carriages,  &c.  seized.  The  plaintiff, 
as  well  as  Curry,  who  is  called  a  trustee  in  the  deed,  was 
insolvent  when  the  deed  was  executed.  One  Burnet  swore 
that  on  the  evening  of  the  13th  of  January,  he  met  the  plain- 
tiff six  miles  from  Charlotte.  Talking  about  Dwight,  the 
plaintiff  told  him  he  expected  Dwight  would  run  off,  but 
said  he  had  $150,  and  would  hold  on  to  that  to  save  himself; 
he  would  not  let  Dwight  see  him  that  night.  One  Hughes 
swore  that,  on  the  night  of  the  13th  January  he  saw  the 
plaintiff  go  to  Dwight's  house;  that  after  Dwight  went  off, 
the  plaintiff  asked  this  witness  if  he  had  heard  any  talk  a- 
bout  attachments,  and  requested  him  to  give  him  informa- 
tion as  soon  as  he  heard  of  any.  On  the  evening  of  the 
16th  January,  the  plaintiff  offered  the  witness  five  dollars 
for  the  hire  of  a  horse  to  ride  about  nine  miles.  The  plain* 
tiff  told  him  it  was  the  understanding,  that  the  trust  was  not 
to  be  registered,  unless  a  fuss  was  made  by  the  other  credi- 
tors before  Dwight  got  back.  One  Cross  swore  that,  between 
the  13th  and  18th  of  January,  the  plaintiff  asked  him  if  he 
had  heard  of  any  attachments  being  about  to  be  taken  out; 
the  witness  said  no,  but  he  had  a  great  mind  to  take  out 
one  himself.  The  plaintiff  said  he  believed  Dwight  would 
come  back,  and  if  he  did,  he  might  injure  any  one  who  had 
•  taken  out  an  attachment.  One  McLelland  swore  that  the  plain- 
tiff had  requested  him  to  let  him  know  as  soon  as  he  heard 
any  talk  about  attachments.  The  witness  asked  if  he  had 
not  saved  himself.  The  plaintiff  replied,  "  I'll  save  myself 
by  holding  on  to  the  job  (an  unfinished  carriage)."  The 
plaintiff  then  called  several  witnesses,  who  proved  that  the 
defendants  Irwin  and  Elms  lived  in  Charlotte,  as  did  Dwight 
also;  that  the  defendants'  judgments  were  rendered  in  the 
upper  part  of  the  county,  by  a  magistrate,  who  was  taken 
into  a  private  room  for  that  purpose  by  the  constable,  anoth- 
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er  defendant;  that  the  warrants  were  blank,  when  signed  by  Jun* 1841 
the  magistrate  and  filled  up  afterwards,  and  that  Elms,  one  "J"^ 
of  the  defendants,  had  directed  the  constable  to  take  judg-       ▼ 
merits  at  a  distance  from  Charlotte,  as  Dwight  wished  it    Irwin' 
not  to  be  known,  lest  it  might  alarm  his  other  creditors. 
One  Alexander,  the  register,  swore  that,  on  the  night  of  the 
18th,  the  plaintiff  came  to  his  bouse  about  11  o'clock,  and 
got  the  trust  registered:  he  lived  nine  miles  from  Charlotte. 

The  plaintiff  insisted  that  the  judgments  of  the  defend* 
dants  were  void,  because  the  warrants  had  been  signed  in 
blank,  but  the  court  was  of  opinion  that  this  objection  could 
not  be  taken  advantage  of  in  this  collateral  manner.  The 
defendant's  counsel  first  insisted  that  the  deed  was  fraudu- 
lent upon  its  face.  The  court  was  of  opinion  that  there  was 
nothing  on  the  face  of  the  deed  to  make  it  proper  for  the 
court  to  declare  it  fraulenl  and  void. 

The  court  charged,  that  if  the  evidence  satisfied  the  jury 
that  the  deed  was  given  bona  fide  to  secure  the  debts  nam- 
ed, the  plaintiff  would  be  entitled  to  a  verdict,  notwithstand- 
ing the  defendants  and  other  creditors  should  lose  their  debts, 
as  -the  law  allowed  a  debtor  to  prefer  one  creditor  to  another, 
at  any  time  before  a  lien  was  created;  but  if  the  evidence 
satisfied  the  jury  that  the  deed  was  not  given  to  secure  cre- 
ditors, but  with  an  intent  to  hinder,  delay  and  defraud  credi- 
tors, by  covering  the  property,  with  a  view  to  favor  Dwight 
or  to  let  him  afterwards  get  the  use  of  it,  they  would  find 
for  the  defendants.  The  defendant's  counsel  moved  the 
court  to  charge  that,  it  the  deed  was  executed  with  an  un- 
derstanding that  it  never  was  to  be  registered,  such  an  un- 
derstanding would  make  it  fraudulent  and  void.  The  court 
charged,  that  the  jury  should  first  ascertain  the  fact,  wheth- 
er the  understanding  was,  that  the  deed  positively  should  ne- 
ver be  registered,  or  merely  that  the  deed  should  not 
be  registered,  provided  Dwight  returned  before  the  20th  of 
February  and  paid  up,  unless,  in  the  mean  time,  it  became 
necessary  to  have  it  registered,  on  account  of  other  creditors 
"  making  a  fuss;"  but,  if  there  was  a  positive  understanding 
that  the  deed  should  never  be  registered,  that  this  could  not 
make  the  deed  fraudulent;  for  it  could  not  have  the  effect  to 
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June  1841  hinder,  delay  or  defraud  creditors,  inasmuch  as,  until  regis - 
„  -  tared,  it  could  have  no  effect,  and  could  not  keep  off  credit- 
t  ors  or  be  at  all  in  their  way.  To  make  a  fraud  there  must 
Irwin,  be  an  intent  and  an  act  calculated  to  effect  it.  The  defend- 
ant's  counsel  then  moved  the  court  to  charge  that  if  there 
was  an  understanding1  between  Dwight  and  Hafner,  who 
acted  for  the  preferred  creditors,  that  the  deed  should  be  kept 
secret  fend  not  registered,  unless  the  other  creditors  made  "a 
fuss,"  the  deed  would  be  fraudulent.  The  court  charged 
that  such  an  understanding  would  not  make  the  deed  fraud- 
ulent, for,  until  it  was  registered,  it  created  no  lien,  and 
could  not  be  in  the  way  of  others.  If  one  creditor  chooses 
to  take  a  deed  in  trust  and  agrees  not  to  have  it  registered 
until  the  movement  of  other  creditors  makes  it  necessary,  as 
the  defendants  insisted  those  represented  by  the  plaintiff  had 
done,  or  if  a  creditor  chooses  to  take  'judgment  and  agrees 
to  lie  stiil,  until  the  movement  of  other  creditors  makes  it  ne- 
cessary to  act,  as  the  plaintiff  insisted  the  defendants  had 
done,  it  was  in  neither  case  a  fraud;  because  there  was  no 
lien  until  the  deed  was  registered,  or  the  execution  levied; 
there  was  no  impediment  in  the  way  of  others.  Creditors 
have  a  right  to  get  in  a  state  of  readiness,  provided  they 
took  no  lien;  but  if  they  took  a  lien,  and  then  lay  by  to  favor 
the  debtor,  it  would  be  fraud,  because  the  lien  would  keep  off 
others.  The  defendants'  counsel  then  moved  the  court  to 
charge  that,  if  the  plaintiff,  who  acted  for  himself  and  others, 
had  knowledge  of  the  fact  that  Dwight  intended  to  run  off, 
and  took  the  deed,  with  an  understanding  that  it  should  be 
kept  secret  and  not  registered,  until  Dwight  had  an  oppor- 
tunity to  get  out  of  the  way,  this  would  make  the  deed  fraud- 
ulent. The  court  charged  that  such  an  understanding  would 
not  make  the  deed  fraudulent*  for  if  a  creditor  finds  out  that 
his  debtor  is  about  to  abscond  and  applies  to  him  for  securi- 
ty, and  the  debtor  agrees  to  give  a  deed  in  trust,  provided  the 
creditor  will  not  expose  him,  or  have  the  deed  registered,  un- 
til he  gets  off,  and  the  creditor  agrees  to  these  terms  for  the 
purpose  of  saving  himself,  and  does  no  positive  act  to  aid 
the  debtor  in  getting  off,  he  would  be  justified  in  thus  saving 
himself,  although  other  creditors  might  lose  by  it;  for  when 
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the  struggle  is  who  shall  save  himself,  the  law  tolerates  ma-  J™»  1841 
ny  things,  which  it  would  not  be  right  to  do  for  the  sake  of  Hafner 
gain.  It  was  then  a  contest  for  a  plank  in  a  shipwreck.  The       v 
jury  found  for  the  plaintiff.    There  was  a  motion  for  a  new  Irwin, 
trial  for  error  in  the  charge,  and  the  motion  was  overruled. 
Judgment  being  rendered  for  the  plaintiff,  the  defendant  ap- 
pealed. 

Caldwell  and  Alexander)  ior  the  defendants,  insisted  that 
the  plaintiff  himself  had  declared  substantially  that  the 
transaction  was  colorable — the  deed  was  given  to  afford 
Dwight  an  opportunity  to  abscond — that  intent  was  an  in- 
tent to  hinder  and  delay  creditors.  An  older  execution  is 
postponed  in  favor  of  a  younger  one,  if  indulgence  be  given 
till  others  push.  Palmer  v.  Clark,  2  Dev.  354.  Sheriff  of 
Halifax  v.  Carter ,  1  Hawks  403.  So  if  a  sheriff  indulges, 
he  loses  his  lien.  Roberts  v.  Scales,  ante.  p.  88.  A  deed  in 
trust  not  accepted  by  the  cestuis  que  trust  may  be  revoked 
by  the  maker.  Actor  v.  Woodgate,  8  Cond.  ch.  Rep.  97. 
And  they  commented  at  large  upon  the  circumstances  of  this 
case  to  shew  the  fraudulent  intent  of  the  parties  to  the  deed. 

Barringer,  for  the  plaintiff,  replied,  also  dwelling  at  large 
upon  the  facts  of  the  case,  and  contending  that  no  fraudulent 
intent  had  been  shewn  to  make  the  deed  void.  He  com- 
mented on  the  authorities  cited  for  the  defendants — and  re- 
lied upon  the  following  authorities  on  his  side:  Holbird  v. 
Anderson,  5  Term  Rep.  235;  Pickstock  v.  Lyster,  3  Maule. 
&Selw.  371  j  Gossv.Ncale,  16  Comm.  Law  Rep.  387; 
Twyne's  case,  3  Co.  83;  Cunningham  v.  Freeborn,  11 
Wendell  240;  Wilder  v.  Winne,  6  Cow.  284;  Bissell  v- 
Hopkins,  3  Cow.  166;  Wintringham  v.  Lasay,  7  Cow. 
735;  Brooks  v.  Marbury,  11  Wheat.  78;  same  case,  7 
Wheat.  556;  Davidson  v.  Cowan,  1  Dev.  Eq.  470;  Tike  v, 
Armistead,  1  Dev.  Eq.  110. 

Gaston,  J.  The  court  concurs  in  the  opinion,  declared 
in  the  Superior  Court,  that  the  deed,  under  which  the 
plaintiff  sets  up  title,  is  not  upon  its  face  fraudulent.  It  pur- 
ports to  be  a  conveyance  from  Thomas  Dwight  to  the  plain- 

10 
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Jane  1841  tiff,  to  the  intent  that  unless  payment  be  made  of  certain  en- 
~TT~:  nmerated  debts  of  the  said  Dwight,  within  forty  days  after 
T  the  execution  thereof,  the  whole  of  the  property  shall  be 
If  win.  60id  &  (he  proceeds  applied  to  the  satifaction  of  said  debts,  <fc 
that  if  the  said  Dwight  shall,  within  the  forty  days,  pay  off 
the  said  debts,  the  plaintiff  shall  re-convey  the  property  to 
him.  Assuming  these  debts  to  be  bona  fide,  there  seems 
nothing  in  this  arrangement,  inconsistent  with  a  fair  appro- 
priation of  the  property  to  the  security  of  creditors.  Where 
the  interval,  between  the  date  of  such  an  instrument  and  the 
day  appointed  therein  for  the  sale  of  the  property  conveyed, 
appears  unreasonably  long,  this  circumstance  may  properly 
be  insisted  on  as  indicative  of  an  intent  to  shield  the  proper- 
ty for  a  time  for  the  use  of  the  debtor,  and  to  that  extent  as 
having  been  made  for  his  case  or  favor;  and  if  that  intent,  un- 
der all  the  circumstances  of  the  case,  be  found,  then  indeed 
it  follows  as  a  consequence  in  law  that  the  conveyance  is 
fraudulent.  There  may  be  an  interval,  so  manifestly  unne- 
cessary for  any  honest  purpose,  as  to  justify  the  court  in  so 
pronouncing — but  in  our  judgment  that  allowed  in  this  deed 
could  at  most  be  but  submitted  to  the  jury  as  a  circumstance, 
from  which,  in  connection  with  all  the  parts  of  the  case,  they 
were  to  infer  the  actual  intent  of  the  parties. 

Nor  do  we  see  any  error  in  the  general  instruction  or 
charge  of  his  Honor,  that  if  the  deed  was  given  bona  fide 
to  secure  the  debts  named,  the  plaintiff  would  be  entitled  to 
a  verdict,  notwithstanding  the  other  creditors  of  the  plaintiff 
should,  by  reason  of  said  deed,  be  defeated,  delayed  or  hinder- 
ed in  the  collection  of  their  debts.  Every  conveyance  of 
property  by  an  insolvent  or  embarrassed  man,  to  the  exclu- 
sive satisfaction  of  the  claims  of  some  of  his  creditors,  has 
necessarily  a  tendency  to  defeat  or  hinder  his  other  creditors 
in  the  collection  of  their  demands.  But  if  the  sole  purpose  of 
such  a  conveyance  be  the  discharge  of  an  honest  debt,  it 
does  not  fall  under  the  operation  of  the  statute  against  frau- 
dulent conveyances.  Tt  \*  not  embraced  within  its  words, 
which  apply  only  to  .  are  "contrived  of  malice,  fraud, 

collusion  or  covin,  to  the  end,  purpose,  and  intent  to  delay, 
hinder  and  defraud  creditors.7'    So  long  as  a  debtor  remains 
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in  contemplation  of  law  the  absolute  owner  of  property,  it  jone  1341 

canpot  be  said  of  an  appropriation  of  that  property  exclusive- 

ly  to  the  purpose  of  paying  a  debt,  that  it  is  a  contrivance  "of  *  "er 
malice,  fraud,  covin  or  collusion  to  the  end,  purpose  and  in-  Irwin. 
tent  to  delay,  hinder  and  defraud  other  creditors."  He  has 
exerted  a  power  over  property,  which  the  law  gives  to  him 
as  owner — and  has  exerted  it  for  a  purpose,  which  is  not  in 
law  wrongful.  This  construction  of  the  enacting  part  of 
the  statute  is  fortified  by  the  provision  contained  in  it  that 
the  statute  "shall  not  extend  to  or  be  construed  to  impeach, 
defeat  or  make  void  any  conveyance  or  assurance  bona  fide 
made  upon  and  for  good  consideration  to  any  person  not 
having  notice  of  such  fraud."  Rev.  St.  ch.  50,  sect.  1st  and 
3rd.  It  is  perfectly  settled  in  England,  except  in  cases  affect- 
ed by  the  bankrupt  system,  and  with  us  (who  have  no  bank- 
rupt system)  in  all  cases,  that  a  debtor,  whatever  be  the  ex- 
tent of  his  embarrassments,  may  devote  any  part  or  the  whole 
of  his  property  to  the  payment  of  certain  creditors  in  prefer- 
ence of  others,  &  that  no  one  has  a  right  to  enquire  whether 
the  objects  of  this  preference  are  more  meritorious  than  those 
left  to  suffer.  Moore  vs.  Collins,  3  Dev.  126.  But  it  is  e- 
qually  clear  that  if  it  be  a  partot  the  purpose  of  a  conveyance 
or  assurance  for  the  security  or  satisfaction  of  creditors,  that 
it  shall  avail  or  be  used  for  the  ease  or  favor  of  the  debtor, 
such  a  conveyance  or  assurance  does  fall  under  the  enact- 
ments of  the  statute,  because,  to  the  extent  of  that  purpose,  it 
is  a  contrivance  of  malice  and  covin,  to  the  intent  to  hinder 
other  creditors  in  the  collection  of  their  justdemands.  Lead* 
man  vs.  Harris,  3  Dev.  144.  Kissam  vs.  Edmundson, 
I  Iredell's  Eq.  Rts.  180.  The  cases  in  which  this  doctrine 
has  been  heretofore  adjudged  are  those  in  which  there  was  an 
intent,  open  or  covert,  that  the  debtor  should  retain  for  a  defi- 
nite or  indefinite  time  the  beneficial  enjoyment  of  the  prop- 
erty—or should  receive  a  portion  of  the  profits  or  proceeds 
thereof— or  should  retain  a  control  over  the  property  convey- 
ed so  as  to  enable  him  to  make  preferences  thereafter — or 
whereby  the  trustee  or  debtor  might  be  enabled  to  coerce 
creditors  into  a  submission  to  terms  inconsistent  with  their 
legal  rights.    None  of  these  are  in  point  with  the  case  now 
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Jane  1841  before  us,  but  from  them  we  think  a  principle  is  to  be  extrac- 
Hafner~ted,  which  it  is  our  duty  to  causq  to  be  faithfully  applied  to 
t  the  case  before  us.  That  principle  is  this:  that  the  whole 
Irwin,  purpose  of  the  parties  to  such  conveyance  must  be  the  devo-1 
tion  of  the  property  bona  fide  to  the  satisfaction  of  the  pre* 
ferred  creditors,  and  no  part  of  that  purpose  the  hindering  or 
delaying  of  creditors,  except  so  far  as  such  hindrance  or  de- 
lay is  the  unavoidable  consequence  of  the  preference  so  giv- 
en. Every  contrivance  to  the  intent  to  hinder  creditors— 
directed  to  that  end — is  "malicious"  that  is  to  say,  wicked. 
Where  such  hindrance  is  but  an  incidental  consequence  of 
an  act  not  directed  to  that  end,  and  bona  fide  done  with  an- 
other and  rightful  intent,  it  may  be  regretted  as  an  unfortu- 
nate result,  but  cannot  be  held  to  impart  to  the  act  a  wicked 
or  malicious  intent.  But  if  the  hindrance  of  creditors  form 
any  part  of  the  actual  intent  of  the  act  done,  so  far  the  act 
is  as  against  tbem  a  wicked  or  malicious  contrivance — 
and  it  is  not  to  be  questioned  that  a  conveyance  or  assu- 
rance, tainted  in  part  with  a  malicious  or  fraudulent  in- 
tent, is  by  the  statute  made  void  as  against  creditors 
in  toto. 

The  testimony  given  upon  the  trial  was  such  as  to  war- 
rant the  defendants  in  praying  the  specific  instructions,  for 
which  they  asked,  if  in  law  such  instructions  were  correct. 
There  certainly  was  evidence  tending  to  shew  that  it  wrs  a 
condition  of  this  deed,  as  understood  between  the  parties 
thereto,  that  it  should  not  be  registered  nor  put  in  use  but 
kept  a  secret  from  the  world,  until  after  the  20th  of  February 
ensuing  the  date,  that  is  to  say.  the  day  before  which  a  sale 
was  to  be  forborne,  unless  such  registration  became  necessary 
in  order  to  hinder  the  creditors  of  the  debtor  from  obtaining 
satisfaction  out  of  the  property.  There  was  also  evidence 
tending  to  show  that  it  was  a  further  part  ot  the  agreement 
between  the  parties,  that  the  transaction  should  be  kept  se- 
cret, at  all  events  until  the  debtor  should  escape  beyond  the 
Teach  of  the  process  of  his  creditors.  For  the  purpose,  there- 
fore, of  testing  the  legality  of  the  special  instructions  asked 
we  will  suppose  that  this  agreement  appeared  in  extenso  up- 
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on  the  face  of  the  instrument,  as  a  condition  thereof,  and  en-  June  1841 
quire,  whether  so  appearing,  it  would  not  manifest  that  the  jjafnor" 
instrument  was  contrived  of  malice,  to  the  intent  to  hinder  t 
and  delay  creditors  of  their  just  and  lawful  actions  and  debts?  Irwin- 
It  seems  to  us  that  the  answer  to  this  question  must  be  in 
the  affirmative.  The  instrument,  excluding  the  condition, 
would  purport  to  be  an  absolute  conveyance  of  the  property 
by  Dwight  for  the  satisfaction  of  his  creditors — while  the 
condition  would  shew,  that,  in  truth  and  according  to  the  un- 
derstanding of  the  parties,  it  was  to  remain  his  property 
until  the  20th  of  February,  unless  his  creditors  should  attempt 
to  regard  it  as  euch — and  then  the  conveyance  was  to  be  put 
in  use  in  order  to  repel  these  attempts.  The  defeating .  of 
these  creditors  is  the  purpose,  which  is  to  call  the  con  veyance 
into  activity — the  direct  intent  of  the  conveyance  is  to  shield 
the  debtor's  property  from  the  creditors,  and  th6  conveyance 
itself  is  a  contrivance,  whereby  to  carry  this  intent  into  exe- 
cution and  to  accomplish  this  purpose.  But  moreover,  in  the 
case  supposed,  a  part  of  the  price  of  the  deed  is  the  secrecy 
of  the  plaintiff,  in  regard  to  the  debtor's  scheme  of  running  a- 
way.  We  need  not,  and  cannot,  lay  down  as  a  rule  of  law, 
that  those,  who  take  securities  from  a  debtor  about  to  ab- 
scond, must  apprise  creditors  of  his  intention  to  place  him-' 
self  beyond  their  reach,  under  penalty  of  forfeiting  such  se- 
curities— but  we  feel  ourselves  justified  in  holding  that  when 
secrecy  is  part  of  the  consideration  of  such  securities — the 
securities  are  contaminated  thereby,  and  ought  not  to  be  re- 
garded as  given  bona  fide. 

This  view  is,  we  think,  corroborated  by  many  obvious  and 
very  important  considerations  of  public  policy.  Among  the 
most  severe  trials,  to  which  the  honesty  of  man  can  be  sub- 
jected, is  that  of  inability,  with  all  his  means,  to  meet  all  his 
debts.  He  is  assailed  by  temptations  of  interest,  of  shame,  of 
affection  to  wander  from  the  straight  line  of  duty,  and  he  is 
entrusted  by  the  law  with  a  dominion  over  what  is  in  justice 
the  property  of  his  creditors,  which,  if  they  are  permitted  to 
become  b idders  for  his  favor,  converts  them  also  into  tempt- 
ers to  dishonesty.  It  is  enough,  perhaps  more  than  enough, 
for  human  infirmity,  that  the  debtor  shall  be  allowed,  under 
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Jane  1841  these  distressing  circumstances,  to  select  according  to  his  tin* 
Haft|er  bribed  judgment  among  his  creditors  for  those  who  merit  a 
▼  preference,  and  to  make  a  simple  and  unconditional  appropri- 
Irwin.  atioQ  0f  ^  property  to  the  payment  of  their  claims.  But  to 
allow  him  to  negotiate  for  terms  with  them — to  seek  out  those, 
who  will  be  most  favorable  to  him,  either  in  the  way  of  pro- 
fit or  commerce,  direct  or^indirect— to  stipulate  openly  or  cov- 
ertly with  regard  to  the  property  conveyed  other  than  its  ap- 
propriation to  the  purposes  of  the  conveyance — would  be  in- 
jurious to  the  best  interests  of  the  community. 

Much  has  been  done  to  obviate  the  mischiefs,  occasioned 
by  these  assignments  of  insolvent  men,  by  thetict  of  Assem- 
bly, which  denies  to  them  efficacy,  as  against  creditors,  but 
from  the  time  of  registration.  This  act  is  a  legislative  de- 
claration, that  secrecy  with  respect  to  such  instruments  is  a- 
gainst  public  policy.  The  courts  of  justice  ought  to  act  in 
furtherance  of  this  policy.  They  should  regard  all  devices 
and  shifts,  intended  of  purpose  to  surprise  creditors  by  secret 
conveyances  in  trust,  although  they  do  not  fall  within  the 
letter  of  the  statute,  and,  therefore,  are  not  avoided  thereby, 
as  contrivances  denounced  by  the  law. 

The  time  has  come  when,  if  possible,  some  plain  rule 
should  be  laid  down,  in  regard  to  these  conveyances,  "  so 
simple  that  honest  debtors  cannot  mistake  it,  and  fraudulent 
ones  will  be  deterred  from  its  violation  by  the  certainty  of 
defeat,"  (perSoutherland,  Justice,  Enover  vs.  Wakeman  1 L 
Wen.  203,)  and  that  rule  is  this,  that  the  debtor  may  thereby 
make  an  appropriation  of  his  property  to  the  payment  of  par- 
ticular creditors — but  there  must  be  no  condition,  direct  or  in- 
direct, controlling  this  application.  All  over  and  above  what 
is  necessary  for  the  devotion  of  the  property  to  the  payment 
of  the  debts  "cometh  of  evil." 

The  judgment  is  reversed  and  a  new  trial  awarded. 

Per  Curiam,  New  trial  awarded. 
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PETER  ADAMS  vs.  DAN   ALEXANDER  &  WILLIAM  F. 

ALEXANDER. 

It  is  no  objection  to  a  man's  taking  the  insolvent  debtor's  oath,  under  j^,  1941 
our  act  of  Assembly,  that  he  has  conveyed,  in  a  deed  of  trust  to  satis- 
fy  certain,  creditors,  an  amount  of  property,  greater  in  value  than  the  a- 
mount  of  debts  secured  by  the  deed,  when  he  sets  forth  the  deed  in 
his  schedule  and  surrenders  all  his  resulting  interests. 

When  one,  who  applies  to  take  the  insolvent  debtor's  oath,  upon  render- 
ing a  schedule,  sets  forth  in  his  schedule  that  he  has  made  a  deed  in 
trust  of  certain  property  to  satisfy  certain  creditors  and  surrenders  all 
his  interest  in  the  property  mentioned  in  such  deed,  it  is  still  compe- 
tent for  the  opposing  creditor  to  have  an  issue  made  up  whether  the 
•aid  deed  is  not  fraudulent,  and  if  found  fraudulent  by  a  jury,  to  cause 
the  debtor  to  be  imprisoned,  until  he  surrenders  the  property  itself. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Guilford  Cottnty,  at  Spring  Term,  1841,  his 
Honor  Judge  Pearson  presiding.  The  defendants  were  ar- 
rested on  &ca.sa.  issued  on  a  judgment  obtained  against  them 
by  Peter  Adams.  Having  entered  into  bond,  given  due  no- 
tice and  filed  their  schedule,  all  according  to  the  act  of  Assem- 
bly for  the  relief  of  insolvent  debtors,  they  appeared  at  court 
and  prayed  to  be  admitted  to  take  the  oath  prescribed  by  the 
act.  In  their  schedules  respectively,  among  other  things, 
each  of  them  set  forth  a  deed  of  trust,  which  he  had  made, 
conveying  certain  property  to  a  trustee,  to  be  sold  for  the  pay- 
ment of  certain  debts;  and  each  of  them  made  a  surrender  in 
the  following  words,  to  wit:  "I  hereby  surrender  all  inter- 
est which  I  have  or  can  have,  directly  or  indirectly,  in  and 
to  all  the  property  and  estate  conveyed  in  the  deed  of  trust  a- 
bove  referred  to;  and  I  have  herein  and  hereby  surrendered 
all  the  estate,  belonging  to  me  and  now  recollected  by  me, 
and  I  furthermore  surrender  all  property,  interest  and  title, 
to  which  I  may  be  entitled,  directly  or  indirectly,  on  earth, 
which  may  not  now  be  recollected  by  me.19  The  plaintiff, 
Peter  Adams,  suggested  fraud  on  the  part  of  the  defendants, 
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June  1841  and  offered,  under  the  direction  of  the  court,  to  make  up  the 

Ada        following  issues: 

t  1st.  The  defendants  are  guilty  of  fraud  by  making  fraudu- 

AUxander  j^j  COnvejances  of  their  property  to  delay,  let  and  hinder  the 
plaintiff  in  the  collection  of  his  money. 

2d.  The  defendants  are  guilty  of  fraud  in  concealment  of 
debts  and  property,  sufficient  in  value  to  pay  the  debt  or  debts 
with  which  they  are  charged  in  execution;  and  the  plain- 
tiff offered  to  make  the  following  specifications  of  fraud:  1st, 
that  the  defendants  have  and  own  an  interest  in  the  proper- 
ty described  in  the  several  schedules  of  more  than  the  value 
of  thfe  debt  or  debts,  with  which  they  are  charged  in  execu- 
tion, which  they  have  conveyed  in  trust,  whereby  to  secure 
the  same,  and  expect  profit  and  advantage,  whereby  to  de- 
fraud or  deceive  the  plaintiff.  2dly.  The  defendants  have 
money,  which,  added  to  the  estate  or  property  described  in 
their  several  schedules  filed,  and  copies  of  trust  deeds  filed, 
makes  a  sum  greater  than  the  debts  they  justly  and  truly 
owe,  including  the  plaintiff's  debt.  3dly.  That  the  defend- 
ants executed,  contrived  and  devised  the  deeds  of  trust  (co- 
pies of  which  are  filed)  of  malice,  fraud,  covin  or  collusion, 
to  the  end  and  purpose  and  intent  to  delay,  hinder  and  de- 
fraud the  plaintiff,  to  prevenHhek property  from  being  made 
subject  to  the  payment  of  the  plaintiff's  debt  within  a  reason- 
able time,  and  to  secure  the  enjoyment  to  themselves.  4thly. 
That  the  defendant  Dan  Alexander  has  one  hundred  shares 
in  the  State  Bank  of  North  Carolina;  and  the  said  Dan  A~ 
lexander  has  conveyed  the  said  hundred  shares  fraudulently, 
with  a  view,  purpose  and  intent  as  described  in  the  third  spe- 
cification. 

But  it  was  the  opinion  of  the  court  that  it  was  not  mate- 
rial, whether  the  defendants  ha&  set  forth  in  the  schedule, 
property,  money,  or  effects,  amounting  in  value  to  more  than 
sufficient  to  pay  all  the  debts  they  justly  and  truly  owed,  in- 
cluding the  plaintiff's  debt,  which  issue  the  plaintiff's  coun- 
sel insisted  on  submitting  to  the  jury.  But  supposing  that 
to  be  the  case,  it  was,  in  the  opinion  of  the  court,  no  reason 
why  the  defendants,  being  taken  on  a  ca.  sa.}  for  a  debt  con- 
tracted in  the  year  1839,  might  not  be  permitted  to  file 
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schedules  of  their  property  and  take  the  oath.      The  court  June  1841 
was  also  of  opiniou  that  it  was  not  material,  whether  the  de-"Tj 
fendants,  or  either  of  them,  were  guilty  of  fraud,  by  making       v 
fraudulent  conveyances  of  their  property  to  delay,  let  or  hin-  Alaxaoder 
der  the  plaintiff  in  the  collection  of  his  money;  which  issue 
the  plaintiff's  counsel  proposed  to  be  submitted  to  a  jury* 
and  under  which  he  proposed  to  shew,  that,  in  October,  1840,  - 
the  defendant  Dan  Alexander  made  a  deed  of  trust  to  one 
William  S.  Alexander,  including  all  of  his  property,  to  an  a- 
mount  much  greater  than  the  debts  mentioned  in  the  said 
deed  of  trust,  with  an  intent  to  hinder,  delay  and  defraud  the 
plaintiff;  and  to  shew,  that,  in  March,  1841,  the  other  de- 
fendant, William  S.  Alexander,  made  a  deed  of  trust  to  one 
Harris,  includingall  of  his  property,  to  an  amount  much  great- 
er than  the  debts  mentioned  in  the  said  deeds  of  trust,  with  in- 
tent to  hinder,  delay  and  defraud  the  plaintiff.  But  even  sup- 
posing such  to  be  the  fact,  it  was,  in  the  opinion  of  the  court, 
no  good  reason  why  the  defendants,  taken  under  a  ca.  sa.  for 
a  debt  contracted  in  1839,  might  not  be  permitted  to  file  theif 
schedules,  setting  out  the  trust  resulting  to  them,  and  take 
the  oath.     Under  the  direction  of  the  court,  the  following  • 
issue  was  submitted  to  the  jury:    "  Have  the  defendants,  or 
either  of  them,  concealed  any  property,  money  or  effects- be- 
longing to  them  or  either  of  them,  or  held  by  any  person  or 
persons  in  trust  for  them  or  either  of  them?  and  have  they 
omitted  to  set  forth  the  same  in  their  schedules  respectively? 
and  do  the  schedules  now  filed  by  them  respectively  set  forth 
and  make  a  full  disclosure  and  discovery  of  all  the  proper-' 
ty,  money  and  effects  belonging  to  them,  or  either  of  them,  ' 
or  property  and  money  held  by  any  person  or  persons  in  trust 
for  them  or  either  of  them?"     The  jury  found  the  issue  in 
favor  of  the  defendants.     Whereupon  the  defendants'  coun- 
sel moved  that  they  be  permitted  to  take  the  oath;  but  the 
plaintiff,  being  dissatisfied  with  the  opinion  of  the  couit,  as 
to  the  materiality  of  the  issues  proposed  by  him  in  addition 
to  the  issue  submitted,  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted. 
J.  T*  Morehead  for  the  plaintiff, 

Iredell  for  the  defendants. 

17 
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June  1841     Ruffin,  C.  J.       The  defendants  were  arrested  upon  a 

A^ams    capias  ad  satisfaciendum,  at  the  suit  of  the  plaintiff,  and 

v      gave  bond  for  their  appearance,  to  take  the  benefit  of  the  act 

▲WiandOTforthe  relief  of  insolvent  debtors.  Each  of  the  defendants 
filed  a  schedule,  and  gave  the  proper  notice  of  bis  intention 
to  avail  himself  of  the  benefit  of  the  act;  and  moved  the 
court  to  swear  to  his  schedule  and  be  discharged.  On  the 
13th  day  of  October,  1840,  D.  Alexander  conveyed  to  a  trus- 
tee lands  and  slaves,  and  a  number  of  other  chattels,  in  trust, 
to  sell  after  the  first  day  of  January,  1842,  and  out  of  the 
proceeds  pay  certain  debts  in  the  deed  enumerated;  and  in 
the  event  of  the  said  debts  being  paid,  without  a  ?ale  of  the 
property,  or  that  any  part  should  remain  unsold,  after  pay- 
ing the  debts,  then  in  trust  to  re-convey  to  the  said  D.  Alex- 
ander. On  the  26th  of  March,  1841,  the  other  party,  W. 
F.  Alexander,  made  a  similar  deed,  whereby  he  conveyed 
lands  and  assigned  his  debts  to  a  trustee  upon  the  like  trusts- 
Each  of  the  defendants  annexed  to  his  schedule  a  copy  of 
the  deed  of  trust  by  him  made;  and,  in  the  schedule,  each 
assigned  "  all  the  interest  resulting  to  him  in  the  property, 
or  proceeds  of  sale  thereof,  conveyed  by  the  deed  of  trust,  of 
which  the  copy  is  filed  herewith,  after  satisfying  the  debts 
secured  thereby."  The  plaintiff  opposed  the  motion  of  the 
defendants,  and  suggested  that  they  ought  not  to  be  dischar- 
ged, because  the  defendants  had  respectively  set  forth,  in  their 
schedules,  property,  money  and  effects  of  value  more  than 
sufficient  to  pay  all  the  debts  they  justly  owed,  including 
that  to  the  plaintiff.  And  the  plaintiff  prayed  the  court  to 
direct  an  issue  to  be  made  up  thereon  and  tried  by  a  jury. 
But  the  court  refused  the  motion  of  the  plaintiff,  because, 
admitting  the  suggestion  to  be  true,  h  furnished  no  reason, 
why  the  debtors  should  not  schedule  or  assign  their  proper- 
ty in  this  proceeding  and  take  the  oath,  and  be  discharged. 

The  plaintiff  also  suggested  fraud  and  concealment  of 
property  and  effects  by  the  defendants;  and,  particularly,  that 
the  deeds  of  trust,  made  by  the  defendants  respectively  and 
referred  to  in  their  schedules,  were  made  with  the  intent  to  de- 
fraud and  delay  the  plaintiff  and  other  creditors  of  the  recov- 
ery of  their  debts  and  to  reserve  and  secure  a  benefit  to  them- 
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•selves.  And  the  plaintiff  prayed  the  court  to  direct  issues  ac-  Jm»  mi 
cordingly  to  be  made  up  as  to  each  of  the  said  deeds,  and  A<jam« 
tried  by  a  jury.    But  the  court  was  of  opinion,  that  it  was       v 
not  material,  whether  either  of  the  deeds  was  fraudulent  or  Ak"nder 
not;  and,  supposing  it  to  be  so,  that  it  furnished  no  good  rea- 
son, why  the  defendant  might  not  be  permitted  to  file  sched- 
ules, setting  out  therein  the  trusts  resulting  to  them,  arid 
take  the  oath;  and  therefore  the  court  refused  this  prayer  of 
the  plaintiff  also* 

The  court  then  directed  an  issue  in  th«*  following  form: 
Hath  the  defendants  or  either  of  them  concealed  any  property, 
money  or  effects,  belonging  to  them  or  either  of  them,  or 
held  by  any  person  in  trust  for  them  or  him,  and  omitted  to 
set  forth  the  same  in  the  respective  schedules,  by  the  defen- 
dants filed?  And  do  or  do  not  the  said  schedules  respectively 
set  forth  and  make  a  full  disclosure  and  discovery  of  all  the 
property,  uioney  and  effects  belonging  to  the  defendants  re- 
spectively, or  held  by  any  person  in  trust  for  them  or  eith- 
er of  them?  Upon  that  issue,  the  jury  found  in  favor 
of  the  defendants;  and  the  plaintiff,  being  dissatisfied  with 
the  opinions  of  the  court  before  mentioned,  appealed. 

Upon  the  first  point  made  at  the  trial,  this  court  entertains 
the  same  opinion  his  Honor  gave.  It  is  said,  on  the  contrary, 
that  the  terms  of  the  oath,  and  all  the  provisions  of  the  act, 
taken  together,  show,  that  only  the  case  of  a  debtor,  who  is 
insolvent,  was  in  the  contemplation  of  the  legislature;  and 
therefore  a  person,  who  is  able  to  pay  his  debts  and  puts  into 
his  schedule  more  property  than  will  pay  all  of  them,  is  not 
within  the  act.  It  is  very  clear,  that  no  other  case  was 
thought  of,  but  that  of  insolvency;  because  it  was  not  expect* 
ed,  that  any  person,  fully  able  to  pay  all  his  debts  would  ap- 
ply to  take  the  benefit  of  the  act.  But  there  is  nothing  to  pre- 
vent one  in  that  situation  doing  so,  should  he  happen  to  be 
under  the  necessity  of  making  the  application,  as  the  means 
of  being  enlarged  from  imprisonment.  The  oath  is,  th-it  the 
schedule  is  true,  and  that  the  debtor  has  not  "any  other  estate" 
of  the  value  of  the  debt.  The  object  of  the  law  is  to  enforce 
the  surrender  of  all  the  debtor's  property,  so  that  the 
debt   may    be  paid  altogether,   or  as    far    as   the  prop- 
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Jane  1841  erty  will  go.  When  the  surrender  of  all  is  made, 
~  whether  that  be  little  or  much,  the  debtor  is  to  be  enlarged, 
v  And  it  certainly  never  can  be  imputed  as  a  crime  to  the  debt- 
Aleiaoderor}  for  which  he  is  to  be  continued  in  prison,  that  he  has  sur- 
rendered too  much  property;  more  than  will  pay  all  his  debts. 
It  will  not  indeed  often  occur,  but  a  case  may  easily  be  con- 
ceived, where  a  stranger,  whose  property  was  in  a  distant 
country  and  unknown  here,  might  find  the  surrender  of  it  the 
only  means  of  escaping  the  jail,  because  he  could  not  imme- 
diately find  a  purchaser.  It  is  not  uncommon  where  the 
system  of  bankurptcy  is  established,  that  although  the  debt- 
or  could  not  i  mmediatel  y  command  his  money,  and  so  was  prop- 
erly declared  bankrupt,  for  not  punctually  payinghisdebts, yet 
his  estate,  when  got  in  by  the  assignees,  pays  twenty  shillings 
in  the  pound  and  leaves  a  surplus  tor  the  bankrupt  himself. 
The  proceedings  under  our  act  upon  scheduled  property  are 
of  the  nature  of  an  assignment  in  bankruptcy;  and  the  same 
principles  are  applicable  to  both  in  the  point  now  under  con- 
sideration. 

Upon  the  next  question,  the  opinion  of  this  court  differs 
from  that  of  his  Honor.  The  fourth  section  of  the  act  for 
the  reliel  of  insolvent  debtors,  Rev.  St  ch.  58,  requires  the 
debtor  "to  set  forth  an  exact  account  of  his  estate  and  all 
other  circumstances  relating  thereto;"  and  by  the  11th  section 
all  the  estate,  effects  and  debts,  contained  in  the  schedule, 
are  vested  in  the  sheriff,  who  is  to  sell  the  estate  and  collect 
the  monies  and  pay  the  whole  into  court,  to  be  distributed  a- 
mong  all  the  creditors,  as  mentioned  in  the  next  section.  It 
is  to  be  remembered  also,  that  the  10th  section,  which  gives 
the  issue  to  the  creditor,  enacts,  that,  if  the  jury  finds  any 
fraud  or  concealment  of  effects,  the  debtor  shall  be  adjudged 
to  be  imprisoned,  until  he  make  a  full  and  fair  disclosure, 
by  filing  a  new  schedule;  and,  then,  by  giving  a  new  notice, 
he  may  at  the  next  court  take  the  oath  and  be  let  out  of  pris- 
on. This  last  provision  was  introduced  by  the  act  of  1830; 
that  of  1822  having  left  it  uncertain,  how  long  a  person, 
found  guilty  of  a  fraud,  might  be  kept  in  jail,  or  whether  he 
could  be  discharged  at  all  as  an  insolvent.  The  provision 
as  now  existing  shews  a  just  reprobation  and  denounces  a 
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reasonable  penalty  on  dishonest  practices  in  debtors.  They  Jane  1841 
are  not  entirely  deprived  ot  the  privilege  of  being  dischar-  Adamg 
ged,  by  taking  the  oath  of  insolvency;  but  they  are  only  ad-  ▼ 
mitted  to  that  privilege,  at  the  end  of  an  imprisonment  from  4^" 
one  term  of  the  court  to  the  other,  and  then  upon  filing  a  true 
and  unimpeached  schedule.  In  the  present  case,  therefore,  the 
•plaintiff  had  aright  to  impeach  the  schedule,  for  the  two-fold 
purpose  of  praying  his  debtors,  if  found  guilty  of  fraud  and  of 
not  giving  the  exact  account  of  their  estates  required  by  the 
act,  into  the  custody  of  the  sheriff— there  to  remain  until  the 
next  court,  as  a  just  punishment  for  their  covin;  and  also  of 
having  all  the  estate,  which  ought  legally  to  be  applied  to  the 
satisfaction  of  the  plaintiff  and  the  other  creditors,  vested  in 
the  sheriff  for  that  purpose.  Now,  this  can  only  be  effected 
by  having  a  new  schedule  and  including  therein,  the  proper- 
ty omitted  in  the  first,  or  fraudulently  conveyed  or  conceal- 
ed. For  the  statute  does  not  merely,  upon  the  finding  of 
the  fraud,  vest  in  the  sheriff  the  property  in  respect  to  which 
the  fraud  has  been  found;  but  it  vests  in  the  sheriff  "all  the 
•lands contained  in  the  schedule,  and  all  the  goods  and  chat- 
tels and  debts  and  demands  set  forth  and  described  in  the 
•schedule."  Hence,  only  those  interests,  particularly  sched- 
uled, vest  in  the  sheriff,  or  enure  to  the  benefit  of  the  credit- 
ors. And  hence,  also,  the  necessity  ot  a  new  schedule  alter 
fraud  found,  and  a  new  issue  on  it.  Then  it  remains  to  be 
considered,  what  interests  or  estates  ought  to  be  scheduled? 
Upon  that  point  the  court  is  of  opinion,  both  from  the  reason 
of  the  thing,  and  from  the  particular  provisions  of  the  statute, 
that  tbe  schedule  ought  to  disclose  every  interest,  which 
would  have  been  liable  to  the  creditor  on  fi.  fa.,  or  ought 
in^aw  or  equity  to  be  subject  to  the  creditor's  demand.  If, 
therefore,  the  debtor  has  made  a  deed  of  trust  in  fraud  of 
some  of  his  creditors,  it  is  not  sufficient  that  the  schedule 
should  contain  the  resulting  trust  of  the  maker  of  the  deed. 
If  the  deed  is  fraudulent,  it  is  void  as  against  the  creditor, 
and  he  is  not  confined  to  the  resulting  trust,  but  may  take 
the  property,  the  corpus  itself.  Here,  the  debtors  have  sched- 
uled only  the  resulting  trust,  which  affirms  the  other  trusts 
to  be  bona  fide  and  good,  and  is  an  assignment  of  the  surplus 
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June  1841  only  after  all  the  other  purposes  of  the  deed  have  been  answer- 

~Adams  ^  ^nc*  *•*  was  ^t^  supposing  the  deeds  of  trust  to  be  60- 
t  na  fide  and  valid  conveyances.  But  they  may  not  be,  and  the 
Alexao-  plaintiff  tenders  an  issue  that  they  are  not;  and  if  they  be  not, 
then  the  schedule  ought  to  set  forth  the  property  itself,  as  being 
in  the  debtor,  notwithstanding  the  deed  made  by  him.  The 
property,  it  is  true,  is  not  in  him,  as  between  himself  and  hisali- 
eneejbutitis  inhimforthepurposesofhiscreditor,andtherefore 
ought  to  be  inserted  in  the  schedule,  that  the  sheriff,  as  his  as- 
signee by  operation  of  law,  may  bring  an  action  against  the 
debtor's  alienee  to  try  the  validity  of  the  deed.  This  will  be  the 
clearer,  if  we  suppose  that  instead  of  a  deed  of  trust,  this  were 
an  absolute  deed,  and  found  by  the  jury,  on  an  issue,  to  be 
fraudulent.  In  that  case,'  the  Statute  says,  the  party  shall 
make  a  new  schedule,  and  be  imprisoned,  until  he  shall 
make  it.  Why  is  it  to  be  made  ?  Unquestionably,  (or  the 
purpose  of  including  in  it,  among  other  things,  the  property 
fraudulently  conveyed,  and  omitted  in  the  former  schedule; 
so  that,  under  the  new  assignment,  the  sheriff  may  assert  a 
right  to  that  property  for  the  benefit  of  the  creditors.  Un- 
der the  schedule,  as  it  is,  the  sheriff  can  only  claim  to  be  as- 
signee of  the  resulting  trust.  Whereas,  if  the  deed  be  frau- 
dulent, the  whole  property,  as  conveyed  by  the  deeds,  ought 
to  be  taken  away  from  the  trustees,  and  vested  in  the  sheriff. 
If  this  were  not  so,  a  voluntary  and  fraudulent  conveyance 
would  be  affirmed  as  against  creditors,  merely  upon  the 
ground,  that  the  fraudulent  donor  was  bound  by  his  deed, 
and  took  the  oath  of  insolvency,  without  including  that  pro- 
perty in  his  schedule;  which,  we  think,  can  not  be.  It  is 
analogous  to  the  common  case  in  England  of  an  assignee  in 
bankruptcy  recovering  property,  which  the  debtor,  in  <*>n- 
templation  of  bankruptcy,  pnssed  to  a  favoured  creditor  in 
fraud  of  the  rights  of  the  other  creditors  under  the  bankrupt 
law.  The  conveyance  being  in  fraud  of  the  law,  which  pro- 
vides for  an  equal  distribution  of  the  bankrupt's  estate,  it  is 
held  to  be  void;  and,  although  the  debtor  could  not  recover 
the  property  conveyed  by  him,  his  assignees  may.  The 
same  law  must  be  here,  and  for  the  like  reason.  Therefore, 
assuming  the  deeds  to  be  fraudulent,  as  his  Honor  did,  the 
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defendants  could  not  be  discharged,  upon  an  assignment  of Jnn* 1841 
their  resulting  trusts,  but  should  have  been  required  to  as- 
sign  the  estates  conveyed  in  the  deeds;  and,  to  ascertain  the 
true  character  of  those  conveyances,  the  plaintiff  had  a  right 
to  have  an  issue  tried,  as  tendered  by  him. 

It  is  true,  perhaps,  the  jury  might  have  found  all  that 
was  necessary  for  the  plaintiff  upon  the  issue,  as  framed  by 
the  court.  But  it  must  be  supposed,  the  court  gave  to  the 
jury  by  way  of  instructions  the  same  opinion,  which  was  de- 
livered on  the  pi  ail  i  tiffs  motion  for  a  special  issue  on  the 
deeds,  and,  therefore,  that  the  same  error  pervaded  the '  trial 
throughout.  Under  this  view  of  the  case>  therefore,  we  deem 
it  proper  to  reverse  the  decision,  and  direct  the  verdict  to  be 
set  aside  and  a  venire  de  novo  to  try  the  issue  before  made 
up,  with  liberty  to  the  plaintiff  to  have  the  other  issue,  be- 
fore asked  by  him,  also  tried,  and  such  others  as  the  Superi- 
or Court  may  further  allow. 

Per  Curiam,  New  trial  awarded. 


DEN  EX  DEM.  CORNELIUS  f  LYNN  ft.  JOHN  W, 

WILLIAMS. 

Where  ooe,  who  hatf  an  ataU  of  inheritance  in  pouetrion,  at,  in  this  ease, 
nfie  conditional,  the  Condition  being  that  if  he  died  without  leaving  is- 
sue tiring  at  hie  death,  the  estate  should  go  over,  and  sells  the  same, 
and  binds  himself  and  his  heirs  in  a  general  warranty ;  his  heirs  are 
bound,  whether  the  warranty  be  lineal  or  collateral,  and  whether  they 
have  assets  by  descent  or  not. 

A  purchaser  at  an  execution  sale  acquires  no  other  or  further  title,  than  the 
defendant  in  the  execution  had  at  the  time  of  the  sale. 

This  was  an  action  of  ejectment,  tried  at  Spring  Term 
1841,  of  Beaufort  Superior  Court  of  Law,  before  his  Honor 
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June  1841  Judge  Bailey.  The  lessor  of  the  plaintiff  claimed  title  un- 
~  der  a  deed,  dated  the  14th  of  September,  1826,  from  Joseph 
t  R.  Hanrihan  to  said  lessor,  and  proved  that,  in  1838,  the  de- 
Williams,  fendant  rented  the  turpentine  boxes  on  the  said  land,  from 
Joseph  R.  Hoyle,  who  professed  to  act  as  the  agent  of  the  heirs 
of  the  said  Joseph  R.  Hanrihan  the  said  Joseph  being  then 
dead;  and  proved,  further,  that  the  defendant  was  in  possession 
of  the  land  at  the  issuing  of  this  writ.  The  lessor  of  the  paintiff 
offered  in  evidence  the  will  of  Walter  Hanrihan,  by  which 
an  estate  was  limited  to  William  K.  Hanrihan,  upon  a  con- 
tingency therein  mentioned.  The  will  was  proved  at  May 
Term,  1823,  of  Beaufort  County  Court,  and  so  much  of  it  as 
relates  to  this  question,  is  as  follows :  "I  give  and  devise  to 
my  son,  Joseph  R.  Hanrihan,  all  my  possessions  on  Blount's 
creek,  fcc."  "In  case  my  son,  Joseph  R.  Hanrihan,  should 
leave  no  issue  at  the  time  of  his  death,  I  then  devise  the 
aforesaid  lands,  already  given  him,  to  my  son,  William  K. 
Han  rihan."  The  lessor  of  the  plaintiff  also  proved,  that  Wil- 
liam K.  Hanrihan,  named  in  the  said  will,  died  in  1834;  that 
Joseph  R.  Hanrihan  was  the  sole  heir  of  the  said  William, 
and  that  the  said  Joseph  died  in  1837,  leaving  no  issue. — 
The  defendant  then  offered  in  evidence  a  judgment  obtained 
at  Fall  Term,  1836,  of  Beaufort  Superior  Court  of  Law,  for 
$800,  by  Andrew  Christie,  against  the  said  Joseph  R.  Han* 
rihan,  in  a  suit  which  was  pending  in  said  court  at  the  date 
of  the  deed,  from  the  said  Joseph  to  the  said  Flynn,  upon 
which  judgment  execution  issued,  under  which  the  lands 
in  question  were  sold  and  bought  by  said  Christie.  It  ap- 
peared that  the  fee  simple  value  of  the  lands  conveyed  by  said 
Joseph  to  the  lessor  of  the  plaintiff,  at  the  time  of  said  con- 
veyance, was  six  thousand  six  hundred  dollars,  and  their 
annual  value  between  five  and  six  hundred  dollars.  The 
consideration  expressed  in  the  deed  to  Flynn,  was  five  hun- 
dred and  thirty  dollars.  The  suit  of  Christie  was  brought 
to  recover  damages  for  an  assault  and  battery. 

The  defendant  contended  that  in  law  the  deed  to  Flynn, 
of  September,  1826,  was  fraudulent,  on  account  of  the  inade- 
quacy of  the  consideration,  and  requested  his  Honor  so  to  in- 
struct the  jury, which  instruction  was  declined.    The  defen- 
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dant  further  contended,  that  the  said  deed  did  not  convey  the  Jone  1841 
fee  simple  in  said  lands,  but  that  the  estate  of  Flynn  there-  ""Z 
in  ceased  by  the  death  of  Joseph  R.  Hanrihao;  that  said  deed       v 
was  fraudulent,  and  therefore  defendant  was  not  estopped  to  William*, 
shew  that  the  title  of  Joseph  R.  Hanrihan  was  divested  out 
of  the  lessor  of  the  plaintiff  by  the  judgment,  execution  and 
sheriff's  deed  to  Christie.    Jt  was  proved  that  after  the  deed  ' 

to  Christie,  to-wit,  in,  1828,  the  lessor  of  the  plaintiff  surren- 
dered the  possession  of  the  said  lands  to  the  agent  of  Chris- 
tie ;  and  the  Judge  was  requested  to  charge  that  thereby  the 
possession  was  changed  and  was  in  Christie,  whereby  the 
lessor  could  not  recover  in  this  action.  The  subscribing  wit- 
nesses  to  the  deed  from  Joseph  R.  Hanrihan  stated,  that  no 
money  was  paid,  as  far  as  they  knew,  as  a  consideration  for 
the  said  conveyance.  The  defendant  contended,  further,  that 
a  demand  of  possession  before  action  brought  should  be 
shewn.       ^ 

His  Honor  charged  the  jury,  that  if  the  defendant  claimed 
under  the  heirs  of  Joseph  R  Hanrihan,  as  stated  herein,  he 
was  estopped  to  allege  that  the  deed  from  the  said  Hanri- 
han to  the  lessor  of  the  plaintiff,  was  fraudulent  as  against 
Christie,  and  further,  could  not  shew  that  the  title  was  in 
Christie,  because  he  deduced  no  title  from  Christie  to  him- 
self. His  Honor  instructed  the  jury,  that,  upon  the  death  of 
William  K.  Hanrihan,  the  fee  simple  in  the  said  land  vested 
in  the  lessor  of  the  plaintiff;  and  that  the  said  Joseph  R. 
Hanrihan  and  his  heirs,  and  those  claiming  under  him,  were 
estopped  to  deny  the  same,  and  that  no  demand  of  possession 
was  necessary,  if  the  defendant  claimed  title  in  himself.  His 
Honor  further  charged  the  jury,  that  the  defendant  could  not 
avail  himself  of  this  surrender  of  possession,  because  he  did 
riot  claim  under  Christie.  Under  these  instructions,  the  ju- 
try  found  a  verdict  for  the  plaintiff,  judgment  was  rendered 
hereon,  and  the  defendant  appealed  to  the  Supreme  Court. 

No  counsel  for  the  plaintiff 
/.  EL  Bryan  for  the  defendant. 

Daniel,  J.  This  is  an  action  of  ejectment.    Walter  Han- 

18 


512  IN  THE  SUPREME  COURT 

June  1841  rfhan  devised  the  land  in  controversy  to  his  son,  Joseph  R. 

""Pl         Hanrihan ;  the  testator  in  his  will  then  says,  "  Ift  case  my 
v       son,  Joseph  R.  Hanrihan,  leave  no  issue  at  the  time  of  his 

wattam8,  death,  I  then  devise  the  aforesaid  land  already  given  him,  to 
my  son,  William  E.  Hanrihan."  Joseph  R.  Hanrihan,  in  the 
year  1826,  conveyed  the  land  in  lee  by  deed  of  bargain  and 
sale,  to  the  lessor  of  the  plaintiff,  and  bound  himself  and  his 
heirs  by  general  warranty.  William  died  in  1834,  and  Jo- 
seph was  his  only  heir  at  law.  And  Joseph  died  in  1837, 
without  issue.  The  defendant  on  the  trial  contended  that, 
as  Joseph  had  but  a  conditional  fee,  at  the  time  he  made  the 
conveyance  to  the  lessor  of  the  plaintiff,  the  executory  devise 
in  fee  over  to  William,  which  descended  on  Joseph,  in 
1834,  on  the  death  of  William,  did  not  pass  by  the  said  deed 
to  the  lessor  of  the  plaintiff,  but  became  vested  in  Ihe  heirs 
at  law  of  Joseph,  when  he  died  without  issue,  in  1S37.  The 
Judge,  was  of  the  opinion,  that  the  deed  of  1826  operated  as 
an  estoppel  to  the  heirs  of  Joseph,  and  that  they  had  no  tide. 
We  will  not  now  stop  to  enquire,  whether  the  estoppel,  by 
force  of  the  deed  of  1826,  extended  any  farther  than  the  mea- 
sure and  extent  of  the  estate,  which  the  bargainor  then  had 
in  the  land;  as  we  are  of  the  opinion  that  the  heirs  of  Joseph 
are  certainly  rebutted  by  the  warranty,  which  descended  on 
them.  A  lineal  warranty  is  where  the  heir  derived,  or  might 
by  possibility  have  derived,  his  title  to  the  land  warranted, 
either  from  or  through  the  ancestor,  who  made  the  warran- 
ty. Littleton  S.  703,  711.  2  Blac.  Com.  301.  1  Shep.  Touch. 
336,  (Preston's  Edit.)  And  in  all  cases  of  a  lineal  warranty 
if  the  right  of  the  estate  to  be  barred  be  the  right  of  an  estate 
in  fee  simple,  it  is  a  bar  with  or  without  any  assets ;  for  the 
rule  is  that,  as  to  him  that  demandeth  fee  simple  by  any  of 
his  ancestors,  he  shall  be  barred  and  bound  by  a  lineal  war- 
ranty that  doth  descend  upon  him,  unless  he  be  exempted  by 
some  statute.  1  Shep.  Touch,  c.  337,  338.  In  this  c$se  it 
is  the  fee  simple  that  is  barred  by  the  warranty  descended  on 
the  heirs.  But,  suppose  it  be  said  that,  as  the  limitation  over 
to  William,  never  vested  in  Joseph,  the  claimants  are  heirs 
ot  William  as  to  the  land  which  vested  in  them  on  the  death 
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of  Joseph,  without  issue,  (a  question  we  do  not  decide,)  still,  Jane  1841 
if  the  warranty  be  either  lineal  or  collateral,   the  heirs  here"TT 
to  the  land  are  also  heirs  to  the  warranty,  and  they  are  barr-        r 
ed  either  with  or  without  assets ;  as  Joseph,  at  the  time  the  Williams. 
deed  was  made,  was  in  possession,  having  an  estate  of  inheri- 
tance in  the  land — he  had  hfee  conditional.    By  the  Statute 
of  4  Ann.  C.  16,  all  collateral  warranties,  made  by  tenants  for 
life,  and  persons  not  having  an  estate  of  inheritance  in  pos- 
session, shall  be  void  against  the  heir.    But  if  A.  be  tenant 
in  tail  in  possession,  remainder  to  B.  his  next  brother;  and  A. 
makes  a  feoffment  or  levies  a  Jj/te,  with  warranty  from  him 
and  his  heirs,  and  die  without  issue,  this  is  a  collateral  war- 
ranty, which  shall  bar  B.,  notwithstanding  the  statute,  though 
no  assets  descend.     I  Shep.  Touch.  341,  (note  23,  by  Pres- 
ton.)   And,  whether  the  warranty  be  lineal  or  collateral,  the 
heirs  in  the  present  case  are  rebutted  and  forever  barred,  with 
or  without  assets. 

Secondly  ;  the  defendant  also  contended,  that  the  title  to 
the  land  Was  in  one  Christie.  He  offered  evidence  to  shew 
that,  at  the  time  Joseph  R.  Hanrihan  executed  the  deed  to  the 
plaintiff,  Christie  had  a  suit  for  assault  and  battery  pending 
against  him — that  Christie  obtained  a  judgment,  issued  an 
execution,  levied  on  this  land,  (alleging  that  it  had  been  con- 
veyed to  defeat  his  recovery  J  had  it  sold,  became  the  pur- 
chaser, that  the  sheriff  executed  to  him  a  deed,  and  that  the 
present  lessor  of  the  plaintiff  surrendered  to  him  the  posses- 
sion. The  Judge  was  of  the  opinion,  that,  as  the  defendant 
claimed  under  the  heirs  of  Joseph  R.  Hanrihan,  he  was  es- 
topped to  allege  that  the  deed  was  fraudulent  as  against  Chris- 
tie ;  and,  further,  that  he  could  not  shew  that  the  title  was 
in  Christie,  because  he  deduced  no  title  from  Christie  to  him- 
self.  Without  examining  these  positions,  it  is  enough  to  say 
that  the  evidence  so  offered  was  altogether  immaterial ;  for, 
assuredly,  Christie  could  not  acquire  under  his  purchase  any 
other  or  further  estate,  than  Joseph  R.  Hanrihan,  the  defen- 
dant in  the  execution,  then  had)  and  this  estate  was  wholly 
at  an  end,  when  the  said  Hanrihan  died  without  issue.  The 
judgment  below  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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JOHN  NEWL1N  w.  RICHARD  FREEMAN,  &  il. 

The  probate  of  a  will  of  lands  by  a  married  woman,  cannot  be  had  in  the 

County  CoorU 
A  married  woman  oan  only  make  an  appointment  in  the  nature  of  a  will  of 

real  estate,  under  a  power  of  appointment  specially  gifen  in  some  deed, 

and  that  appointment  the  Courts  of  Equity  have  alone  the  jurisdiction 

to  determine  on  and  enforce. 

But  a  married  woman,  by  her  husband's  consent,  can  make  a  will  of  her 
personal  property. 

And  where  he  has  covenanted  in  a  marriage  settlement,  that  abe  may 
make  such  will,  but  withholds  his  consent  from  the  particular  will  she 
makes,  this  is  still  her  will  as  to  personal  property;  sufficient,  at  least 
to  repel  his  right  of  administering,  and  to  authorize  the  granting  of  ad- 
ministration to  her  appointee,  with  the  will  annexed. 

In  case  of  appointments,  authorising  married  women  to  make  a  will  of 
personal  property,  the  appointment  most  be  proved  as  a  will  in  the 
proper  court,  and  then  is  regarded  in  all  courts  as  a  will. 

The  following  is  the  case  reported  by  the  Judge  below  to 
the  Supreme  Court* 

This  was  an  issue  devisavit  vel  non,  tried  at  Orange  Su- 
perior Court  of  Law,  at  Spring  Term,  1841,  before  his  Hon- 
or, Judge  Pearson,  between  John  Newlin,  who  propounded 
the  paper  writing,  as  the  last  will  and  testament  of  Sarah 
Freeman,  and  Richard  Freeman  and  others,  who  entered  a 
a  caveat  thereto.  It  was  admitted  that  Sarah  Freeman,  at 
the  time  of  making  the  supposed  will,  and  up  to  the  time  of 
her  death,  was  the  wife  of  Richard  Freeman,  one  of  the  ca- 
veators. It  was  also  admitted,  that  marriage  articles  had  been 
executed  by  them,  before  their  intermarriage,  by  which 
among  other  things,  it  was  stipulated,  "  that  the  said  Sarah 
shall  have,  use,  possess  and  enjoy  all  her  property  of  a  per- 
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sonal  nature,  consisting  as  well  of  the  negroes  now  in  posses- Jttne  18il 
sion,  as  those  which  iliay  hereafter  come  into  existence  of  ^ewiilt"" 
their  increase,  with  her  choses  in  action  of  every  kind  and  v 
description,  free  from  any  molestation  or  hindrance  from  Fiecflttai1 
him  or  any  person  claiming  under  him — and  also  the  hire  of 
the  said  negroes,  and  the  accruing  interest  upon  the  said 
choses  in  action.  And  the  said  Richard  Freeman  doth  fur- 
ther covenant  and  agree  that  the  said  Sarah  shall  have  full 
power  and  authority  to  dispose  of  during  said  coverture, 
the  whole  or  any  part  or  portion  of  said  property,  by  deed 
or  will.  And  the  said  Richard  Freeman  doth  further  cove- 
nant and  agree  to,  and  with  the  said  Sarah,  to  relinquish,  and 
by  these  presents  doth  relinquish  all  right,  which  he  mayor 
might  by  the  laws  of  the  country  possess,  in  case  he  survive 
the  said  Sarah,  to  succeed  to  her  personal  property  as  her 
next  of  kin."  "And  it  is  further  agreed  by  the  parties  here- 
to, that  the  said  Sarah  shall  have  full  power  and  authority, 
during  coverture,  and  by  her  last  will  and  testament,  to  dis- 
pose of  her  said  lands  to  whomsoever  she  shall  choose;  and, 
in  case  of  failure  by  said  Sarah  to  make  such  disposition  by 
her  last  will  and  testament,  such  land  upon  her  death  shall 
descend  taher  heirs."  These  articles  were  duly  proved  and 
recorded.  The  counsel  for  the  caveators  insisted  that  the  said 
Sarah  could  not  in  law  make  a  will,  disposing  of  either  real  or 
personal  property.  It  was  thereupon  agreed  that  this  question 
should  be  reserved,  and  the  issue  submitted  to  the  jury,  free 
of  this  difficulty,  and,  if  the  jury  found  the  issue  in  favor  of 
the  caveators,  the  verdict  should  be  so  entered;  but  if  the  ju- 
ry found  the  issue  in  favor  of  John  Newlin,the  verdict  should 
be  subject  to  the  question  reserved,  which  should  be  present- 
ed by  a  case  agreed.  The  plaintiff  proved,  by  the  two  sub- 
scribing witnesses  to  the  will,  the  formal  execution  thereof, 
that  they  signed  the  paper  in  her  presence  and  at  her  request 
— that  she  signed  in  their  presence  and  acknowledged  the 
paper  to  be  her  will;  and  that  she  was  then  of  sound  mind. 
The  said  witnesses  proved  that  Newlin  requested  them  to  go 
up  to  Freeman's — that  Richard  Freeman,  the  husband,  was 
absent — that  neither  witness  read  the  paper  or  knew  what 
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Jane  1841  it  contained— that  it  was  so  folded  down  that  they  could  not 

~    ~     read  its  contents— they  had  known  her  along  time,  bnt  had 

y      no  intimate  acquaintance  with  her — and  one  of  them  was 

Freeman  asked  by  her,'  a  year  or  more  before  that,  if  he  would  witness 

her  will  and  keep  it  secret— she  enjoined  secrecy  on  both  at 

the  execution. 

The  defendants  then  offered  evidence  to  shew  that  the 
will  was  written  at  Newlin's — that  no  one  was  present  at 
the  time  but  Newlin  and  the  witness,  Mr.  Jackson,  who 
wrote  the  will — that  Newlin  dictated  the  whole  of  the  will 
— that  the  witness  who  wrote  the  will,  had  received  no  in- 
structions from  Mrs.  Freeman  for  the  writing  of  a  will, or  this 
one  in  particular,  nor  after  the  will  was  written  did  he  ever 
speak  to  Mrs.  Freeman,  nor  she  to  him  on  the  subject  of  her 
will.  The  defendants  further  offered  evidence,  shewing  that 
Sarah  Freeman  could  not  read  English,  nor  write  the  lan- 
guage— that  she  was  a  German  woman,  and  could  read  Ger- 
man— that  she  was  ignoraut— and,  one  witness,  Dr.  James 
Webb,  said,  would  be  easily  imposed  on  by  one  in  whom  she 
had  confidence — that  she  was  65  or  70  years  of  age — {hat  she 
and  her  husband,  Richard  Freeman,  lived  together  on  terms 
of  affection — that  she  had  declared,  before  making  the  will 
and  afterwards,  that,  when  she  was  dead,  her  negroes  should 
be  free,  and  serve  no  one. 

The  plaintiff  then  introduced  two  other  wills,  written  by 
Newlin  for  the  supposed  testatrix,  previous  to  her  marriage 
with  Freeman  and  during  her  widowhood,  devising  and  be- 
queathing, her  whole  estate  to  Newlin,  and  proved,  further, 
that  she  had  great  pecuniary  confidence  in  Newlin,  and  en- 
trusted him  with  the  management  of  all  her  funds.  The  sub- 
scribing witnesses  to  the  wills  introduced  had  never  beard  them 
read  nor  knew  what  they  contained.  Newlin  was  a  member  of 
the  Quaker  Society.  Mrs.  Freeman  had  always  said  that 
it  was  the  intention  of  her  former  husband  and  herself  to 
•,  set  the  negroes  free,  and  send  them  to  a  free  state  or  country 

— that  she  could  not  do  that,  and  she  intended  to  give  them 
to  some  steady  old  duaker,  who  would  not  own  slaves,  and 
that  both  she  and  her  first  husband  had  repeatedly  declared 


«_ 
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that  their  relations  never  should  have  their  property—she  Jone  1841 
was  of  a  fixed  and  decisive  character — she  was  never  heard  «.    .. 
by  these  witnesses  to  speak  of  her  disposing  of  her  property        v 
after  she  married  Freeman.  Freeman. 

The  defendants  then  proved  by  Freeman  and  Crawford,, 
that  she  had  said  she  intended  to  give  a  part  of  her  land  to 
one  of  the  sons  of  Richard  Freeman,  her  husband,  and 
another  part  to  a  young  man  named  Crawford,  whom  she 
had  raised,  and  the  personal  property,  with  the  exception  of 
her  slaves,  to  her  husband — th$t  her  slaves  should  not  be* 
lon^  to  any  one,  but  go  free. 

His  Honor  charged  the  jury,  in  substance,  that  if  the 
execution  of  the  will  was  obtained  by  undue  influence,  by 
fraud  or  imposition,  they  would  find  in  favor  of  the  defend- 
ants— that  what  amounted  to  such  fraud,  undue  influence 
or  imposition,  as  would  be  sufficient  to  set  aside  a  will,  were 
questions  of  law  for  the.  court,  and  the  court  then  explained 
these  terms  to  the  jury— that  whether  such  fraud,  influence 
or  imposition  had  been  made  out  were  questions  of  fact  for 
the  jury — that  it  was  not  necessary  to  have  direct  proof,  but 
it  was  sufficient  if,  from  the  evidence,  the  suggestions 
and  arguments  of  counsel,  *nd  their  own  sense  and  observa- 
tion and  knowledge  of  human  nature,  the  jury  were  satisfied 
as  reasonable  men,  that  the  pqper  writing  had  been  obtained 
by  undueinfluence,  fraud  or  imposition — that  after  the  formal 
requisites  of  a  will  had  been  proved,  it  was  then  for  the  cave* 
ators  to  make  out  undue  influence,  fraud  or  imposition — that 
theexistence  of  these  facts,  like  every  other  fact,  must  be  pov- 
en,  either  directly  or  by  such  circumstances  as  satisfy  the 
jury  of  their  existence.  The  jury  found,  upon  the  issue 
submitted  to  them,  that  the  paper  writing  was  the  last  will 
and  testament  of  Sarah  Freeman  dee'd. 

The  defendants' counsel  then  moved  for  a  new  trial,  alleg- 
ing errors  in  the  instructions  of  the  Judge,  upon  the  questions 
of  fraud,  undue  influence  and  imposition;  for,  although  they 
admitted  the  definitions  of  those  terms  by  the  court  were  sat- 
isfactory, his  Honor  ought  to  have  instructed  the  jury,  that, 
if  they  believed  from  the  evidence,  that  under  the  circumstan- 
ces of  the  case  a  fraud  was  easily  practicable,  they  might  say  ' 
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June  1841  they  were  not  satisfied  one  was  not  practised,  and  thence 

Ncwlin  infer  its  existence  unless  the  contrary  be  clearly  shown — 

v       that  it  was  in  the  power  of  the  jury  and  it  might,  as  reasona- 

Freeman.  bie  mer)j  ^  their  duty,  for  fear  of  fraudulent  practices  and  in 

prevention  of  them,  to  find  a  fraud  or  give  a  verdict,  such  as 

they  would,  if  they  had  found  a  fraud,  where  there  is  a  defect 

of  proof  to  negative  it— -that  bis  Honor  did   not  inform  the 

jury  of  the  full  extent  of  their  power  over  the  paper  writing 

offered  as  a  will,  for,  as  they  insisted,  in  wills  the  jury  bad 

more  liberty  to  infer  fraud  than  in  other  cases.    His  Honor 

refused  to  grant  the  motion  for  a  new  trial. 

The  question  reserved  was  then  presented  by  this  case  a- 
greed.  Some  short  time  before,  their  intermarriage,  the  said 
Richard  and  Sarah,  executed  under  their  hands  and  seals  arti- 
cles of  marriage  agreement,  the  contents  of  which,  so  far  as 
they  regard  this  case,  have  been  already  stated.  Afterwards 
in  1 835,  the  said  Sarah,  being  then  under  covertures  executed 
the  paper  writing  found  by  the  jury  to  be  her  last  will  and 
testament,  which  purports  to  dispose  oi  both  real  and  person- 
al estate,  which  est0e,as  well  the  personal  as  the  real  property, 
is  the  property  reserved  to  her  by  the  articles  of  agreement — 
that  at  the  time  the  said  Sarah  execqted  the  said  paper  writ- 
ingthesaid  Richard  her  husband,  had  no  privity  or  knowl 
edge  of  the  same,  and  that  the  existence  of  the  said  paper 
writing  did  not  come  to  his  knowledge  until  in  the  year  1S39,  a 
few  days  after  her  death,  when  the  said  Richard  objected  to 
the  same  and  continued  his  objecting  up  to  the  time  it  was 
offered  for  probate,  when  he  and  the  others,  tte  heirs  at  law 
of  the  said  Sarah,  entered  their  caveat.  Sarah  Freeman  nev- 
er  had  a  child 

As  to  the  personal  property*  the  court  was  of  opinion  that 
Richard  Freeman,  having  given  to  the  said  Sarah  the  pow- 
er to  dispose  of  the  personal  estate,  to  which  he  would  oth- 
erwise have  been  entitled  by  the  marriage,  was  barred  by 
the  marriage  articles;  and  that  it  was  according  to  the  course 
of  the  court  to  admit  the  paper  writing  to  probate,  as  the 
foundation  of  further  proceedings  in  equity.  It  was  there- 
upon .considered  by  the  court  that  the  paper  writing  be  admit, 
ted  to  probate,  as  the  last  will  and  testament  of  Sarah  Free- 


OF  NORTH  CAROLINA.  519 
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man,  disposing  of  the  personal  estate  therein  mentioned,  and  June  1841 
lhat  the  same  be  so  certified  to  the  County  Court.  NewlhT 

As  to  the  real  property,  the  court  was  of  opinion,  that  y 
femes  coverts,  being  excepted  in  the  statute  of  Henry  8th, Freemtn* 
had  no  power  to  devise  real  estate,  and  that  the  heirs  at  law, 
not  being  parties,  were  of  course  not  affected  by  the  marriage 
articles.  It  was  therefore  considered  that  the  paper  writing, 
so  far  as  it  dispose?  of  real  estate,  should  not  be  admitted  to 
probate  as  the  last  will  and  testament  of  Sarah  Freeman, 
disposing  of  the  real  estate  therein  mentioned,  and  that  the 
same  be  so  certified  to  the  County  Court. 

With  which  judgment,  as  to  the  personal  estate  and  the 
refusal  of  the  motion  for  a  new  trial,  the  caveators  being  dissatis- 
fiied,  prayed  an  appeal  to  the  Supreme  Court.  From  the 
other  part  of  the  judgment,  the  plaintiff  appealed. 

W&ddell,  for  the  plaintiff,  cited  the  following  authorities: 
2  Chitt.  Blac.  280,  n.  3,  2;  Ves.  Sen'r.  191;  2  Eden.  239; 
1  Bro.  Par.  Ca.  486;  Ambler  565;  2  Roper  Hus.  &,  Wife  180; 
4  Kent's  Coxa.  505;  3  Ash.  160;  1  Ves.  jr.  46. 

Saunders  coqtra. 

Gaston,  J.  We  are  of  opinion  that  none  of  the  excep- 
tions, urged  by  either  of  the  parties  to  the  judgment  below, 
can  be  sustained,  and  that  the  law  has  been  fairly  expounded 
and  correctly  administered  upon  the  trial. 

The  instrument  upon  which  the  issue  was  made  up  could 
not  be  found  a  will  of  lands,  because  the  supposed  testatrix 
was  a  married  woman,  and  therefore  in  law  incapable  of  de- 
vising lands.  By  the  common  law  of  England,  after  the  con- 
quest lands  could  not  be  devised,  but  (he  statute  of  Wills  32, 
H.  8,  ch.  I,  explained,  because  of  abundant  caution,  by  Stat. 
34,  H.  8,  ch.  5,  enacted  that  all  persons  seizpd  in  fee  simple 
(except  femes  coverts,  infants,  idiots,  and  persons  of  non- 
sane  memory)  might  devise  to  any  other  person,  except 
bodies  corporate,  two  thirds  of  their  land  held  in  chivalry, 
and  the  whole  of  those  holden  in  socage.  This  was  the  law 
brought  over  to  this  country  by  our  ancestors,  and,  as  all  ten- 
ures here  before  the  revolution  were  by  free   and  common 
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June  I8*!  socage,  this  power  of  devising  applied  to  all  lands  within  the 
^NewThT  c°l°ny-  Many  laws  have  since  the  revolution  been  enacted 
v  by  our  Legislature  on  the  subject  of  devises,  but  none  eith- 
Fretsktiuer  extending  or  abridging  the  power  of  tenant  in  fee  simple, 
such  as  it  existed  at  the  revolution.  A  married  woman, 
neither  in  the  country  of  our  ancestors  nor  with  us,  ever 
had  capacity  to  devise.  It  is  true  that  she  might  by  means 
of  a  power,  properly  created,  appoint  a  disposition  of  her  real 
estate  after  death,  which  power  must  be  executed,  like  the 
will  of  a  feme  sole,  and  is  subject  very  much  to  the  same 
rules  of  construction.  But  the  act,  if  good,  is  valid  as  an  ap- 
pointment under  a  power,  and  it  is  not  a  devise;  for  to  hold  it 
snch  would  be  to  give  to  a  married  woman  a  capacity  which 
she  did  not  possess  at  common  law  and  which  no  statute 
has  conferred  upon  her.  The  question  here  submiteed,  se 
far  as  the  lands  of  the  testatrix  were  concerned,  was  not 
whether  a  valid  appointment  had  been  made,  for  that  ques- 
tion could  not  thus  be  tried;  but  whether  the  paper  writing 
produced  was  a  good  will.  No  finding  of  the  jury  in  this 
case,  nor  adjudication  thereon,  can  prevent  the  propounder 
of  this  will  from  setting  up  the  disposition  of  the  lands,  con- 
tained in  it,  as  an  appointment  in  equity,  should  he  think 
proper  to  bring  it  forward  as  such,  before  the  proper  tribunal, 
against  the  proper  parties.  When  thns  preferred,  its  validity 
as  an  appointment  may  be  tried  as  such  court  shall  direct,  but 
not  uutil  then.  Very  different,  however,  is  the  law  on  the 
subject  of  the  disposition  of  personal  estate  to  take  effect  after 
death,  by  what  is  properly  called  a  testament.  Whatever 
fluctuations  in  the  law  might  have  existed  upon  the  subject 
of  testaments  at  an  early  period,  a  general  power  to  dispose 
of  chattels  by  testament  existed  long  before  the  statute  of 
wills,  in  every  part  oi  England,  except  in  the  province  of 
York,  the  principality  of  Wales,  and  the  city  of  London, 
where  by  custom,  if  the  testator  had  wife  or  children,  the 
power  was  restricted  to  a  part  only  of  the  testator's  goods. 
The  validity  of  a  testament  was  by  the  law  a  question  exclu- 
sively for  the  determination  of  the  ecclesiastical  tribunals, 
and  these  tribunals,  in  passing  upon  that  question,  were  gov- 
erned principally  by  rules  drawn  from  the  civil  law.    They 
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held  that  a  married  woman,  by  her  husband's  license,  June  isn 
might  make  a  testament,  and  where  he  had  covenanted  on  ^  .. 
marriage  to  allow  her  Chat  license,  but  withheld  it  from  v 
the  particular  will  in  question,  it  was  still  her  testa-  F|5eoma» 
ment,  sufficient  at  least  to  repel  him  from  the  right 
of  administering  on  her  effects,  as  he  was  entitled  to  do  in 
case  of  intestacy,  and  to  authorise  the  granting  of  adminis- 
tration to  her  appointee  cum  testamento  annexo.  So  exclu- 
sive is  the  jurisdiction  of  these  courts  over  the  subject  matter 
of  testaments,  that  when  a  power  is  secured  to  a  married  wo- 
man of  making  an  appointment  of  personal  estate  by  will,  no 
court  can  give  effect  to  an  appointment  under  that  power,  un- 
til the  writing  purporting  to  contain  the  appointment  has 
been  first  proved  in  the  proper  Ecclesiastical  Court  as  a 
will.  And  when  it  has  received  this  probate,  and  unless 
this  probate  be  called  in,  all  other  Courts  are  bound  to  regard 
the  writing  so  proved  as  a  will.  (Ross  v.  Ewer,  3  Atk.  160. 
Coihay  v.  Sydenham,  2  Bro.  302.  Rich  v.  Cockell,  9  Yes. 
369.  Stevens  v.  Bagwell  15  Yes.  139.  Douglas  v.  Cooper, 
3.  Mylne  v.  Keene,  378,  9th  Con.  Ch.  Rep.  85.)  Such  is 
the  law  which  obtained  here  upon  the  first  colonization  of 
of  this  country.  Instead  of  the  Ecclesiastical  Courts,  other 
courts  were  invested  with  jurisdiction  over  testaments,  but 
the  change  of  jurisdiction  left  the  law  of  testaments  unal- 
tered. Who  can  make  a  testament — what  is  a  testament-— 
the  necessity  and  effect  of  probate  of  a  testament — are  all 
questions  to  be  decided  by  that  law,  having  regard  to  the  modi- 
fications thereof,  which  may  have  been  made  by  legislative 
enactments.  We  know  of  none  such  effecting  the  .question 
now  under  consideration.  See  Harvey  v.  Smith,  1  Dev.  <$• 
Bat.  Rep.  186. 

It  has  been  urged  as  an  objection  to  his  Honor's  instruc- 
tions, that  therein  he  omitted  to  inform  the  jury,  that,  because 
of  the  facility  with  which  a  fraud  might  be  practised  upon  a 
testator,  under  circumstances  like  to  those  shewn  in  the  case 
before  them,  and  because  of  the  danger  of  such  frauds  being 
practised  with  impunity,  unless  a  jury  should  infer  fraud 
from  the  concurrence  of  many  suspicious  circumstances,  and 
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Jane  1841  a  defect  of  evidence  to  repel  the  inference,  they  ought  not  to 

N    ..     require  absolute  proof  of  fraud.    But  to  this  objection  it  is  a 

t       conclusive  answer,  that  no  such  special  instruction  appears 

Freeman  t0  have  been  prayed  upon  the  trial,  and  the  want  of  it  is  first 
brought  to  notice  upon  the  motion  for  a  new  trial,  when  it 
was  urged  as  a  reason  in  favor  of  such  motion.  But,  more- 
over, it  is  not  improper  to  add,  that  this,  which  is  insisted  on 
as  a  fit  matter  for  a  special  instruction,  is  an  argument  proper 
to  be  addressed  to  the  discretion  of  the  jury  as  rational  men, 
and  not  a  principle  of  law  to  be  given  to  them  in  charge*-* 
Downey  v.  Murphey,  1  Dev.  <$•  Bat.  82.  It  is  to  be  pre- 
sumed, that  as  an  argument  it  was  urged  to  the  jury;  and  if 
so,  it  was  not  the  duty  of  the  Judge  to  repeat  it.  But  if  the 
fact  be  that  the  Counsel  failed  to  urge  it,  the  province  of  the 
Judge  was  not  to  supply  arguments  for  either  party.  His 
duty  is  fulfilled  if  he  "  state  in  a  full  and  correct  manner  the 
facts  given  in  evidence,  and  declare  and  explain  the  law  aris- 
ing thereon."  Revised  Stat.  Ch.  31,  Sec.  136.  Nothing  ap- 
pears on  the  Record  to  warrant  a  belief  or  doubt  even  that 
this  was  not  done. 

The  judgment  must  be  affirmed.  As  both  parties  appeal- 
ed from  the  judgment  of  the  Superior  Court,  and  that  judg- 
ment is  affirmed  in  toto,  we  do  not  adjudge  costs  in  this 
Court  to  either.  If  the  Clerk's  costs  have  not  actually  been 
paid,  he  may  collect  them  by  execution  under  the  provisions 
of  the  24th  Section  of  the  105th  Chapter  of  the  Revised 
Statutes. 

Per  Curiam,  Judgment  accordingly. 
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JOHN  I*.  BETHEA,  Adm'rof  SUSANNAH  ROBINSON*  deo'd, 

vt. 
ALEXANDER  McLENNON. 

The  proceedings  on  an  inquisition  of  lunacy  are  pot  void,  because  no  af-     ae  184 
fidavit  accompanied  the  petition  to  the  court,  nor  because  the  alleged  ~ 

lunatie  was  not  present  at  the  time  of  taking  the  inquest,  nor  be- 
cause the  jury,  in  their  inquisition,  returned  to  the  court,  find  that 
"  he  is  lunatic  and  idiotic,"  they  having  also  found  that  "  he  is  of 
non-Bane  memory"— the  former  words  to  be  1  ejected  as  surplusage* 

It  is  generally  proper  that  an  affidavit  should  accompany  the  petition,  but 
this  is  a  matter  for  the  discretion  of  the  court,  to  whom  the  petition  is 
addressed* 

The  alleged  lunatic  has  a  right  to  be  present  at  the  inquest;  and  if  this 
right  is  denied  him,  it  is  a  good  cause  for  setting  aside  the  inquisition. 

But  when  an  inquisition,  taken  by  order  of  a  court  of  competent  juris- 
diction, is  returned  to  and  confirmed  by  the  court,  it  is  to  be  respected, 
like  other  judgments  of  a  court,  until  it  be  reversed  or  superseded*. 

In  an  action  of  detinue,  the  defendant  may  be  permitted  to  plead,  as  a 
plea  since  the  last  continuance,  the  death  of  a  slave  named  in  the  declar- 
ation; and  in  such  a  ease,  the  jury  should  be  instructed  that,  if  such 
death  has  happened,  while  the  slave  was  in  the  defendant's  posses- 
sion aod  without  his  fault,  they  should  not  include  any  part  of  the 
value  of  the  slave  in  the  estimate  of  damages;  but  if  it  has  happened 
because  of  ill-treatment  or  culpable  neglect,  or,  after  a  disposition  of 
the  slave  by  the  defendant,  they  may  include  the  value  in  such  esti- 
mate. 

£?idence  ought  not  to  be  received  of  the  alleged  death,  unless  the  mat- 
ter be  specially  presented  by  a  plea;  and  this  plea  may  be  received, 
if  properly  verified,  at  any^moment  before  the  verdict  is  rendered. 

The  juiy,  however,  in  such  a  case,  should  give  damages  for  the  deten- 
tion of  the  slave,  while  living. 

Jo  trover  the  death  of  a  slave  converted  does  not  affect  the  plaintiff's 
right  to  recover  his  value,  because  by  the  conversion  the  defend- 
ant made  him  his  own. 

No  agreement  of  the  parties  can  confer  on  the  Supreme  Court  a  juris- 
diction to  render  any  other  judgment,  than  what  in  law  appears  to 
them  ought  to  have  been  .rendered  in  the  Superior  Court. 

The  case  of  Skipper  v.  Hargrove,  Martin  74,  cited  and  disapproved. 

This  was  an  action  of  detinue  for  sundry  slaves,  tried  at 
Fall  Term,  1840,  of  Cumberland  Superior  Court  of  Law, 
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Jane  1841  before  bis  honor  Judge  Settle.  It  was  proven  that  the 
"TT  slaves  were  once  the  property  of  the  plaintiff's  intestate,  but 
v  the  defendant  claimed  them  under  a  deed,  made  by  the  said 
M'LeDQoo  intestate  to  the  defendant.  It  was  insisted  by  the  plaintiff; 
that,  at  the  time  of  making  the  said  deed,  his  intestate  was 
non  compos  mentis.  Asa  part  of  his  proof,  the  plaintiff  re- 
lied upon  an  inquest  of  lunacy,  a  copy  of  the  proceedings 
on  which  was  produced.  To  this  the  defendant  objected,  as 
being  irregular  and  void.  (The  copy,  so  far  as  the  objections 
apply  to  the  proceedings,  is  hereto  annexed.)  The  objections 
were  overruled  and  the  proceedings  received  by  the  court  as 
prima  facie  evidence  thattde  plaintiff's  intestate  was  non 
compos  mentis  at  the  period  of  the  said  finding,  and  so  con- 
tinued, until  the  contrary  should  appear;  but  that  it  was  only 
prima  facie  evidence  at  any  period,  and  that  the  defendant 
was,  notwithstanding,  permitted  to  controvert  the  finding  of 
the  jury,  in  the  inquest  of  lunacy,  and  to  show  that,  at  the 
time  of  this  alleged  conveyance,  the  plaintiff  was  of  sound 
mind.  And  the  jury  was  charged  accordingly.  The  jury 
were  further  charged,  that,  if  they  believed  the  plaintiff's 
intestate  non  compos  mentis  at  the  time  of  making  the  deed, 
the  plaintiff  was  entitled  to  recover.  On  this  point,  his  Honor 
adopted  the  definition  of  lunacy,  idiotcy  and  non  compos  men- 
tis%  as  laid  down  in  the  authorities  read  by  the  defendant's 
counsel,  but,  in  the  process  of  illustration  of  what  constitu- 
ted the  sane  mind,  the  posssession  of  which  rendered  a  person 
competent  to  convey  his  property  or  make  a  contract,  he  made 
use  of  these  words:  "  it  was  such  an  one  as  was  capable  of 
making  a  discreet  and  prudent  disposition  of  his  or  her  pro- 
perty," but  said  also  that  no  weakness  of  mind,  short  of  lu. 
nacy,  idiotcy  or  non  compos  mentis,  was  sufficient  to  render  in- 
valid the  acts  of  the  plaintiff's  intestate,  if  no  fraud  existed  in 
the  factum  of  the  execution,  for  that  the  law  did  not  mea- 
sure the  size  of  men's  intellects ;  and,  although  a  man  might 
be  dull  or  stupid,  yet,  if  he  waft  not  of  an  insane  mind  or  non 
compos  mentis,  his  acts  were  valid.  A  verdict  was  render- 
ed for  the  plaintiff  under  the  charge,  and  a  rule  for  a  new 
trial  for  the  admission  of  improper  testimony  and  misdirec- 
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tion  being  overruled  and  judgment  rendered  for  the  plaintiff,  Joae  1941 
the  defendant  appealed  to  the  Supreme  Court.  ~Bethea~ 

And  if  the  Supreme  Court  should  refuse  the  defendant  a  T 
new  trial  and  should  affirm  the  judgement  of  the  Court  be-  M,I*nw» 
low,  it  is  agreed  by  the  parties,  that,  as  to  the  slave  Lewis, 
who  died  during  the  term  and  pending  the  trial,  this  matter 
should  be  considered  as  pleaded  puis  darrein  continuance, 
or  in  such  other  form  as  would  have  rendered  the  fact  of  the 
death  of  the  said  Lewis  available  to  the  defendant.  And  it  is 
further  agreed  that  the  Court,  as  to  that  part  of  the  case,  may 
render  such  judgment,  as  ought  to  be  rendered,  were  the 
point  properly  presented  and  the  action  brought  for  that 
slave  alone.  But  this  agreement  is  not  to  affect  or  in  any 
way  interfere  with  the  plaintiff's  verdict  and  judgement,  so 
far  as  regards  the  other  slaves  sued  for  in  this  action. 

Copies  of  the  record  in  the  Inquisition  of  Lunacy. 

To  the  Worshipful  Justices  of  Cumberland  County  Court: 

The  petition  of  Lewis  Robinson  humbly  shews,  that  his 
sister  Susannah  Robinson,  an  inhabitant  of  said  County,  is 
now  about  sixty  years  of  age,  and  that  from  her  infancy  she 
has  been  subject  to  great  bodily  infirmity,  canned  by  a  stroke 
of  the  palsy,  which  paralyzed  her  right  side ;  that  from 
this  cause  and  old  age  combined,  she  is  now  non  compos 
mentis  and  incapable  of  managing  her  estate  and  business; 
that  she  has  property,  consisting  of  lands  aud  negroes,  and 
from  her  imbecility  of  understanding  is  wasting  and  de- 
stroying her  property.  Your  petitioner  therefore  prays  that 
a  jury  may  be  ordered  to  ascertain  whether  she  is  compos 
mentiSy  or  capable  of  managing  her  affairs  and  estate. 

HENRY  for  pet'r. 

An  order  was  thereupon  directed  to  the  sheriff,  requiring 
him  to  summon  a  jury  to  make  inquisition,  <fcc. 
The  following  is  the  return  of  the  jury: 

Pe^suant  to  an  order  of  the  Court  of  Pleas  and  Quarter 
Sessions  for  Cumberland  county,  ordering  the  sheriff  of  said 
county,  to  summon  a  jury  of  good  and  lawful  men,  to  en- 
quire into  the  lunatic  and  insane  condition  of  the  mind  of 
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Jane  1841  Miss  Susannah  Robinson,  we,  the  undersigned,  after  being 

~^~~ summoned  and  duly  sworn,  and  from  the  testimony  made  in 

y      the  case,  we  certify  that  she,  the  said  Susannah  Robinson, 

M'LeDnoojs  lunatic,  idiotic,  of  an  insane  mind,  and  altogether  incapable 

of  managing  her  affairs;  that  she  has  been  in  that  situation 

from  her  infancy,  but  that  the  imbecility  of  her  understanding 

has   been  increasing  and  more  apparent  for  the  last  two 

years.    We  also  ascertained  that  she,  the  said  Susannah,  has 

in  her  possession,  as  owner,  about  500  acres  of  land  situated 

on  Cape  Fear  in  Cumberland  County,  and  five  negroes,  stock 

and  household  furniture. 

In  testimony  whereof  &c. 

Signed  by  the  Jurors. 

This  report  of  the  jury  was  returned  and  confirmed  by 
the  court,  and  a  guardian  adopted. 

No  counsel  for  plaintiff. 
Strange  for  defendant. 

Gaston,  J.  In  support  of  the  exception  taken  at  the  trial 
to  the  admission  in  evidence  of  the  inquisition  of  Lunacy,  it 
has  been  insisted,  in  the  first  place,  that  the  proceeding,  where- 
in it  was  had,  was  so  irregularly  conducted,  as  to  render 
such  inquisition  void.  The  alleged  irregularities  are,  that 
the  writ  issued  without  a  previous  affidavit,  rind  that  it  does 
not  appear  that  the  alleged  Lunatic  was  present  before  the  in- 
quest, or  was  notified  to  attend  the  inquest,  when  taking  the 
inquisition. 

Considering  the  inconvenience  and  distress,  which  may  re- 
sult from  the  issuing  of  a  commission  of  Lunacy  unnecessa- 
rily, it  is  a  very  proper  caution  to  require,  as  preliminary 
thereto,  an  affidavit  evidencing  insanity  and  showing  a  fit 
ground  for  such  a  proceeding.  It  is  manifest,  however,  that 
this  is  a  matter  of  discretion,  entirely  under  the  control  of  the 
court,  which  has  the  general  power,  whenever  it  should  think 
proper,  to  cause  such  writs  to  issue.  It  is  true,  that  the  Lu- 
natic is  entitled  to  be  present  before  the  jury;  and  if  they  deny 
him  this  right,  such  denial  would  be  a  sufficient  cause  for 
setting  aside  the  inquisition.    But  it  cannot  be  that  these  al- 
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leged  irregularities  will  so  entirely  avoid  the  Inquisition,  that  Jm»  18*1 
ail  persons  may  treat  it  as  ipso  facto  null.  The  court  had  gethea 
jurisdiction  to  issue  the  writ,  the  jury  had  authority  to  make  t 
the  inquiry,  and  their  inquisition, returned  and  confirmed  byM1L6nn<mi 
the  court,  must  be  regarded  with  the  respect  due  to  such  sol- 
emn proceedings,  until  it  be  reversed  or  superseded.  It  wad 
further  insisted  that  the  inquisition  is  vague,  defective  and  re- 
pugnant— vague  and  defective  because  the  jury  do  not,  in  di- 
Tect  terras,  "say  that  the  said  Susannah  is  non-compos,"  and 
repugnant  in  this,  that  the  jury  certify  she  is  lunatic  and 
idiotic.  We  do  not  feel  the  force  of  these  objections.  By  the 
writ,  the  jury  are  to  enquire  upon  their  oaths,  and  return  to 
the  court  the  result  of  that  enquiry,  as  to  the  insanity  of  the 
alleged  lunatic.  When  upon  their  oaths,  and  under  their 
seals,  they  certify  that  she  is  non  compos,  unquestionably 
they  so  say,  and  when  they  declare  that  they  so  say  because 
of  the  evidence  before  them,  it  is  an  expression  of  that  which 
would  have  been  implied,  had  they  mide  no  reference  to 
the  evidence.  Whatever  they  say  ought  to  be  in  pursuance  of 
the  conviction  produced  by  the  testimony.  Nor  do  we  ad- 
mit that  the  inquisition  is  repugnant.  It  contains  many  un- 
necessary phrases  and  epithets  used  not  in  a  technical,  but  in 
the  ordinary  sense.  It  states  that  she  is  lunatic  and  idiotic, 
not  that  she  is  a  lunatic  and  an  idiot.  They  further  say  that 
she  is  incapable  of  managing  her  affairs.    All  these  may  be  j 

rejected  as  superfluous  and  redundant,  and  then  there  re- 
mains the  technical  and  precise  finding  that  she  is  of  an  "in- 
sane mind."    This  is  enough  to  support  the  inquisition. 

The  exception  taken  to  the  charge  of  the  Judge,  is  in  our 
opinion,  unfounded.  Whatever  weight  might  be  due  to  the 
criticism  made  upon  a  part  of  his  Honor's  illustration  of 
soundness  of  mind,  viz.  "that  it  is  such  as  renders  one  capa- 
ble of  making  a  discreet  and  prudent  disposition  of  bis  prop- 
erty," if  this  part  were  detached  from  the  context  and  regard- 
ed as  laying  down  the  criterion,  by  which  to  discriminate 
between  legal  sanity  and  insanity,  we  have  no  right,  nor  is  it 
consistent  with  fairness,  thns  to  consider  it.  The  case  states 
this  as  part  only  of  an  illustration  and  sets  forth  that  his 
Honor  did  give  the  jury  correct  information  of  what  in 

20 
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Jvae  1841  in  law  constituted  unsoundness  of  mind,  and  specially  in- 
structed  them,  that  no  weakness  of  intellect  short  of  this  legal 
v       unsoundness  would  avail  to  set  aside  the  deed  of  Susannah 
M'Uosoa  Robinson  to  tire  defendant. 

A  question  is  made  for  our  consideration,  which  is  of 
much  general  interest,  and  upon  which  the  counsel  on  both 
sides  have  earnestly  pressed  for  our  decision.  It  k  not  pre- 
sented in  the  regular  mode,  and  in  strictness  we  might  excuse 
ourselves  from  noticing  it.  But  we  have  considered  it 
with  much  attention,  and  we  will  not  decline  from  declaring 
the  result  to  which  that  consideration  has  conducted  us. 
The  case,  so  far  as  it  makes  this  question,  is  as  follows:  "If 
the  Supreme  Court  should  refuse  the  defendant  a  new  trial 
and  should  affirm  the  judgment  of  the  court  below,  it  is  a- 
greed  by  the  parties  that  as  to  the  slave  Lewis,  who  died  du- 
ring the  term  and  pending  the  trial,  the  matter  should  be 
considered  as  pleaded  puis  darrein  continuance,  or  in  such 
other  form  as  would  have  rendered  available  to  the  defend- 
ant the  fact  of  the  death  of  said  Lewis;  and  it  is  further  agreed 
i  that  the  court,  as  to  that  part  of  the  case,  should  render  such 
judgment  as  ought  to  be  rendered,  were  the  point  prop- 
erly presented  and  the  action  had  been  brought  for  that 
slave  alone.  But  this  agreement  is  not  to  affect  or  in 
any  manner  interfere  with  the  plaintiff's  verdict  and  judg- 
ment, so  far  as  regards  the  other  slaves  sued  for  in  this 
action." 

Now  h  must  be  distinctly  understood  that  no  agree- 
ment of  the  parties  can  confer  upon  us  a  jurisdiction  to  rend* 
er  any  other  judgment  than  what  in  law  appears  to  us  ought 
to  have  been  rendered  in  the  Superior  Court.  Be  our  opin- 
ion therefore  what  it  may  upon  the  question  thus  presented, 
the  judgment  of  this  court  must  be  that  the  judgment  of  the 
court  below  be  affirmed,  because  in  that  judgment  we  see  no 
error.  It  will  be  for  the  parties,  after  the  rendition  of  this 
judgment,  to  make  their  own  arrangements  for  carrying  into 
effect  the  spirit  of  their  agreement. 

We  hold  it  to  be  clear  that  the  death  or  destruction  of  any 
specific  thing,  the  subject  of  an  action  of  detinue,  occurring 
after  the  action  brought,  cannot  avail  to  defeat  the  action 
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of  the  plaintiff.  Detinue  is  a  mixed  action,  brought  torecov-  *"» l841 
er  specific  goods  or  the  value  thereof,  if  they  cannot  be  had,  fi 
and  also  damages  for  the  detention.  The  plaintiff  may  des-  ? 
troy  his  action  by  his  own  act,  as  by  taking  the  goods  after  M'Leoaoa 
suit  brought— because  thereby  he  falsifies  his  own  writ 
So  if  the  party  after  suit  brought,  were  to  release  the  specific 
goods  to  the  defendant,  he  would  by  this  his  act  release  the  en- 
tire action.  "There  is  a  diversity,"  says  Lord  Coke,  "between 
the  act  of  a  party  and  an  act  in  law;  for  a  man  by  his  own 
act  cannot  alter  the  nature  of  his  action,  and  therefore  if 
lessee  for  life  or  years  do  waste,  now  is  an  action  of  waste 
given  to  the  lessor  wherein  he  shall  recover  two  things — 
viz.  the  place  wasted  and  treble  damages.  In  this  case,  if 
the  lessor  release  all  actions  real,  he  shall  not  have  an  action 
of  waste  in  the  personalty  only;  and  if  he  release  all  actions 
personal,  he  shall  not  have  an  action  of  waste  in  the  realty 
only.  And  so  it  is,  if  the  lessee  doth  waste,  and  after  sur ren- 
dered to  the  lessor  his  estate  and  the  lessor  accept  thereof 
the  lessor  shall  not  have  an  action  of  waste.  But  by  act  in  ' 
law  the  nature  of  the  action  may  be  changed,  as  if  a  man 
make  a  lease  pour  terme  (Tauter  vie,  and  the  lessor  doth 
waste  and  then  cestuy  que  vie  dieth,  an  action  of  waste 
shall  lie  for  damages  only  because  the  other  is  determined 
by  act  in  law."  Co.  Lit.  285  a.  The  termination  of  the  plain- 
tiff's interest  in  the  goods,  which  in  law  necessarily  follows 
when  the  goods  cease  to  be,  not  having  been  caused  by  his 
own  act,  may  change  the  nature  of  the  plaintiff's  action,  so 
Jar  as  it  demands  the  restitution  of  the  goods  themselves,  but 
it  does  not  impair  his  claim  for  damages,  because  of  the  unlaw- 
ful detention  thereof.  When  an  action  is  exclusively  person- 
al or  exclusively  real,  and  is  for  one  entire  thing,  no  plea 
can  be  good  which  does  not  altogether  bar  the  action.  But 
when  the  action  is  of  a  mixed  nature,  demanding  a  specific 
thing  and  damages  also,  pleas  may  be  good,  which  defeat  the 
action  in  part  only.  Thus  in  an  action  of  dower,  the  tenant 
cannot  plead  a  prior  term  of  years  in  bar  to  the  action,  but  he 
may  plead  it  in  delay  of  execution,  and  to  save  himself  from 
damages.  (See  Roscoe  on  real  actions  223,  and  authorities 
there  quoted.)    So  in  a  writ  of  dower  unde  nil  habet,  the 
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June  1841  plea  of  tout  temps  pret  may  be  pleaded  in  bar  of  the  damages, 
"~j7T  because  the  heir,  who  is  tenant,  holds  by  title,  and  is  guilty  of 
t  no  wrong  until  a  demand  be  made;  and  upon  such  a  plea  the 
M'Lennon  demandant  is  entitled  to  judgment  of  seizure  of  the  land  imme- 
diately, because  as  to  that  the  action  is  undefended.  Ditto  213. 
So  in  a  quare  impedit  the  patron  may  plead  nedisturba  pas, 
if  in  fact  no  disturbance  took  place;  and  upon  this  plea  the 
plaintiff  may  either  pray  judgment  and  a  writ  to  the  Bishop, 
or  may  maintain  the  disturbance  and  proceed  for  his  dama- 
ges. Ditto  233.  Colt  v.  Bishop  of  Cor.  Hob.  162.  Rex  v. 
Bishop  of  Worchester,  Vaughan  68.  Upon  a  plea  in  War- 
rantia  Chartm  the  defendant  may  admit  the  obligation  to 
warrant  and  plead  in  bar  to  the  damages,  that  the  plaintiff 
has  not  yet  been  impleaded,  in  which  case  the  plaintiff  is 
entitled  immediately  to  judgment  to  recover  his  warranty,  but 
not  his  damages.  Fitz.  N.  B.  134  k.  Roll  v.  Osborn  Hob. 
23.  So  if  an  ejectione  firm(B  be  brought  and  the  term  run- 
neth out  pending  the  action,  yet  the  action  shall  proceed  for 
damages.  Co.  Lit.  285,  a.  In  actions  like  these,  the  judge- 
ments, as  to  the  specific  thing  demanded  and  the  damages, 
are  so  far  several,  that  the  judgment  for  the  one  may  be  affir- 
med in  a  writ  of  error,  and  that  for  the  other  reversed.  Har. 
note  4  to  Co.  Lit.  32,  (b.) 

We  see  no  sufficient  reason  why  the  death  or  destruction  of 
the  goods  demanded  may  not  be  pleaded  to  so  much  of  the  ac- 
tion as  demands  the  goods,  if  in  law  such  destruction  is  an  an* 
swer  to  that  claim. 

Upon  principle,  it  seems  to  us  that  a  destruction  by  the  act 
of  God  is  in  Law  an  answer  thereto.  The  action  of  Deti- 
nue affirms  a  continuing  property  in  the  plaintiff  in  the 
goods  demanded,  and  alleges  the  wrong  to  consist  in  with- 
holding from  the  plaintiff  the  possession  thereof.  When  the 
goods  cease  to  be,  the  property  of  the  plaintiff  therein  ceases. 
He  has  no  right  to  their  possession;  and  upon  this  appearing 
the  law  would  be  absurd  in  awarding,  that  therefore  the 
plaintiff  do  recover  the  said  goods,  or  the  said  sum  for  the 
value  thereof  if  they  may  not  be  had. 

The  act  of  God  does  injury  to  no  man.  When  a  thing 
ceases  to  be,  because  of  a  dispensation  of  Providence,  there 
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may  be  loss,  but  there  is  no  injury;  and  this  loss  falls  upon  Jone  1841 
the  owner  of  the  property.    We  know  of  no  instance  where    Belhe~ 
the  law  interferes  to  throw  the  loss  from  him  upon  others,       v 
where  it  is  not  attributable  to  culpable  act  or  neglect.    Then  M'Lennon 
it  is  not  a  mere  loss,  but  an  injury]  and  the  wrong- doer  is 
justly  answerable  for  it 

There  is  a  marked  distinction  between  the  action  of  deti- 
nue and  that  of  trover,  though,  in  many  cases,  it  is  at  the  op- 
tion of  the  plaintiff  to  bring  which  he  will.  The  former 
asserts  a  continuing  property  in  the  plaintiff,  and  alleges  the 
wrong  to  consist  wholly  in  the  withholding  of  the  posses- 
sion of  his  goods  from  him  by  his  bailee;  while  the  latter  af- 
firms that  although  they  were  once  the  proper  goods  of  the 
plaintiff,  they  have  been  made  the  goods  of  the  defendant! 
and  complains  of  the  injury  caused  by  this  conversion.  If, 
after  being  thus  converted,  the  goods  perish  by  unavoidable 
accident,  the  loss  falls  upon  the  defendant,  who  has  made 
them  Aw;  and  this  misfortune  shall  not  exonerate  him  from 
answering  for  the  prior  wrongful  conversion.  If  not  con- 
verted, but,  remaining  in  the  hands  of  a  bailee,  they  there 
perish,  the  loss  is  the  misfortune  of  the  owner,  and  the  bailee 
is  answerable  for  the  wrong  of  detention. 

In  ascertaining  the  value  of  the  goods,  in  an  action  of  de- 
tinue, the  jury  is  to  find  the  present  value.  This  is  mani- 
fest from  the  form  of  the  writ  of  enquiry,  which  issues  where 
there  has  been  a  judgment  for  the  plaintiff  on  Hon  sum  in- 
formatus,  nildicit,  or  demurrer — from  the  form  of  the  ver- 
dict, where  the  jury  find  the  value  on  the  trial  of  an  issue, 
and  from  the  terms  of  the  final  judgment.  It  is  required, 
too,  by  obvious  reasons  of  propriety.  Great  alterations  of 
value  may  happen  in  the  value  of  the  things  demanded, 
pending  the  action;  and  the  object  of  the  action  (so  far  as 
regards  the  things  themselves)  is  to  regain  them,  such  as  they 
are,  or,  if  that  may  not  be  done,  then  their  value.  If,  in  the 
course  of  a  tedious  action,  a  puny  slave  child  has  grown  up 
to  vigorous  manhood,  it  would  be  a  poor  substitute  for  the 
slave  himself  to  give  the  value  of  what  he  was,  when  the  ac- 
tion was  instituted.  If,  on  the  contrary,  a  vigorous,  healthy 
slave  has  been  rendered  valueless  by  sickness  and  decrepi- 
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Jane  1841  tude,it  would  be  unconscientious  to  set  upon  him  more  than 

B  ^     a  nominal  value.    How  ought  the  slave  to  be  valued  that  is 

t      no  more?    If  he  were  on  the  brink  of  the  grave  at  the  time 

M'Lenoon0f  t|je  trial,  the  jury  would  discharge  their  duty  by  valuing 
him  at  five  cents;  but  if  it  is  shewn  that,  before  the  trial,  he 
had  fallen  into  the  grave,  is  he  to  be  paid  for  as  of  full  health 
and  vigor?  Is  there  not  an  absurdity  in  affixing  any  value 
to  what  is  judicially  ascertained  not  to  exist? 

Certainly  when  a  man  detains,  without  just  cause,  die 
goods  of  another,  he  ought  to  be  answerable  to  the  full  ex- 
tent of  the  injury  thereby  inflicted.  And  so  be  is  rendered 
through  a  judgment  of  damages  for  that  wrong,  if  the  wrong 
be  one  of  detention  merely.  But  if  the  injury  is  not  only 
a  wrong  of  detention,  but  of  conversion,  let  him  then  pay 
also  the  value  of  the  property  converted*  Where  the  own- 
er, by  reason  of  suck  detention,  has  been  deprived  finally  of 
the  thing  detained,  as  by  voluntary  destruction,  or  through 
culpable  negligence  of  the  bailee,  it  is  not  very  material  in 
what  form  the  plaintiff  gets  his  recompense;  but  he  is  not 
wholly  compensated,  unless  he  obtains  both  its  use  while  de- 
tained and  its  value.  But  when  such  injury  has  not  been 
inflicted,  he  is  compensated  by  being  paid  for  the  wrong  of 
which  alone  he  can  complain.  It  is  not  undeserving  of  con- 
sideration, also,  that  in  many  cases  actions  of  detinue  are 
brought  to  try  some  of  the  most  difficult  questions  of  title  to 
slaves,  and  when  both  parties  are  equally  conscientious  in  as- 
serting a  claim  thereto.  If,  in  all  cases,  the  holder  is  not  on- 
ly to  be  liable,  in  the  event  of  failure,  for  hire,  while  they 
are  in  his  possession,  but  also  to  be  insurer  of  their  lives,  we 
drive  him  to  the  often  inhuman  alternative  of  making  the 
most  of  them  by  sale,  instead  of  keeping  them  to  abide  the 
fair  result  of  the  contest.  In  this  case,  it  would  be  manifest- 
ly unjust,  because  of  a  mere  mistake  of  title,  to  make  him 
responsible  for  an  act  of  Providence,  which  no  prudence 
could  avert,  and  which  would  probably  have  occurred  had 
the  possession  been  with  his  adversary.  It  is  enough  that 
using  the  property  humanely  and  prudently,  he  account  for 
the  use  of  it,  while  in  his  possession,  and  deliver  it  up,  if  it 
exist,  when  the  controversy  is  decided  against  him.  It  would 
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hare  been  a  great  relief  to  us  could  we  have  found  any  an- Jtsne  1841 
thorities  in  point,  to  guide  us  in  this  enquiry.     But  it  is  ex-    Beihea" 
traordinary  how  little  is  to  be  found  in  the  law  books  bear-        r 
ing  directly  upon  this  subject.     The  action  of  detinue,  byM'IJellD0,l 
reason  that  wager  of  law  was  permitted  in  it,  has  almost  be- 
come obsolete  in  England — though  very  recently  there  are 
indications  of  a  disposition  to  revive  it. 

The  following  passage,  which  we  extract  from  RolPs  A- 
bridgment,  Title  Detinue  E.  pi.  33,  407,  and  is  also  to  be 
found  in  Brook's  Abridgment  Title  Det.  PI.  25,  throws  some, 
though  faint,  light  upon  it:  M  In  detinue  of  charters,  if  the 
issue  be  upon  the  detinue  and  it  be  found  that  the  defendant 
hath  burned  the  charters,  the  judgment  shall  not  be  to  reco- 
ver the  charters,  for  it  appears  that  he  cannot  have  them, 
but  he  shall  recover  the  value  of  the  land  in  damages.  So 
also  in  Jenkins  Cent.  288,  Case.  22,  who  cites  22  Hen.  6,  ch. 
55,  and  saith,  "  that  the  judgment  in  detinue  in  for  the  thing 
detained  and  damages  for  the  detention;  but  if  the  thing  can- 
not be  had  by  reason  or  the  defendant's  default,  the  inquest 
is  to  inquire  and  assess  the  damages,  and  the  judgment  is  to 
be  for  the  value  and  detention  thereof."  It  is  admitted  that 
these  summary  statements  made  from  the  year  books,  are 
meagre  and  unsatisfactory;  and  we  have  been  disappointed 
in  the  efforts  we  have  made  to  obtain  access  to  the  year  books 
themselves.  But,  meagre  as  they  are,  they  favor  the  opin- 
ion, that  when  such  destruction  has  not  proceeded  from  de- 
fendant's fault,  the  defendant  shall  not  answer  for  the  value. 

In  our  State,  there  has  been  no  adjudication  upon  the  point 
to  our  knowledge,  unless  it  be  one  of  which  there  is  a  short 
note  in  Martin's  cases,  page  74.  The  decision  purports  to 
have  been  made  in  Fayetteville.  How  the  reporter  (who  cer- 
tainly was  not  present  thereat,)  obtained  his  information  of  the 
case  is  not  stated,  and  on  what  ground  the  judgment  itself  rest- 
ed, the  report  is  entirely  silent  It  may  have  been  because  it 
was  not  stated  in  the  case  that  the  slave  died  by  the  act  of 
God,  or  because  the  court  thought  the  matter  could  not  be 
found  on  the  plea  of  non-detinet.  Little  reliance  can  be  pla- 
ced on  it  as  authority. 

In  the  State  of  Virginia  the  question  occurred,  and  was  dis-. 
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Jo™  l*U  cussed  in  Austin's  Ez>rs  v.  Jones,  GHmfcrt  Yirg.  Reps:  341. 

B  lh     The  jury,  in  an  action  of  detinue  for  several  slaves,  on  the 

T       plea  of  non-detinet,  found  the  issue  as  to  all  the  slaves  for 

M'Lennon  the  plaintiffs,  and  assessed  their  values  severally,  but  they  fur- 
ther found  that  Beck,  one  of  the  slaves  so  detained  and  so 
valued,  had  died  pending  the  action.  The  court  gave  judg- 
ment for  the  other  slaves,  but  rendered  no  judgment  for  Beck 
or  her  value.  A  writ  of  error  was  sued  out  by  the  plaintiff, 
and  the  cause  removed  to  the  Supreme  Court,  where  it  was 
argued  before  three  Judges.  On  the  main  question,  whether 
the  plaintiffs  ought  to  have  had  judgment  for  the  value  of 
Beck,  Judge  Coulter  and  Judge  Brooks  differed,  the  former 
holding  the  negative,  and  the  latter  the  affirmative.  Judge 
Roane  concurred  with  Judge  Brooks  in  reversing  the  judg- 
ment, but  upon  the  narrow  ground  that  the  finding  of  the 
death  of  Beck  was  to  be  rejected  as  surplusage,  because  that 
fact  had  not  been  put  in  issue;  distinctly  declaring,  that  his 
opinion  did  not  extend  to  cases,  in  which  the  subsequent 
death  of  the  negro  was  relied  on  by  plea  puts  darreign  con- 
tinuance) or  otherwise,  so  that  the  plaintiff  had  an  opportu- 
nity to  contest  the  point  upon  the  evidence.  We  have  seen 
references  to  decisions  in  Kentucky,  apparently  bearing  up- 
on or  connected  with  the  question,  but  we  have  not  been  able 
to  obtain  correct  reports  of  them. 

After  much  consideration,  our  opinion  is. that  the  defendant 
may  be  permitted  to  plead  in  an  action  of  detinue,  as  a  plea 
since  the  last  continuance,  the  death  of  a  slave  named  in  the 
declaration;  and  upon  such  plea  being  found  true,  there  is  to 
be  no  assessment  of  the  value  of  said  slave  in  the  verdict, 
and  the  plaintiff  shall  have  judgment  for  damages  only  be- 
cause of  the  detention;  that  when  such  death  has  happened 
while  the  slave  was  in  the  defendant's  possession,  and  with- 
out his  fault,  the  jury  should  be  instructed  not  to  include  any 
part  of  the  value  of  the  slave  in  the  estimate  of  damages;  but 
if  it  has  happened  because  of  ill-treatment,  or  culpable  ne- 
glect, or  after  a  disposition  of  the  slave  by  the  defendant,  that 
they  be  instructed  that  they  may  include  the  value  in  such 
estimate;  and  it  is  further  our  opinion,  that  to  prevent  sur- 
prise, evidence  ought  not  to  be  received  of  the  alleged  death, 
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unless  the  matter  be  specially  pleaded  as  aforesaid.    The  plea  June  1841 
may  be  received,  if  properly  verified,  at  any  moment  before  the  " 

verdict  is  rendered.    1  Chitty's  Plea.  698. 

But  notwithstanding  opinion,  which  we  entertain  on 
this  question,  for  the  reasons  heretofore  mentioned,  the  judg* 
ment  of  the  Superior  Court  must  be  affirmed  with  costs. 

Per  Curiam,  Judgment  affirmed. 


Wtaa»J 


JOHN  %  WILLIAMS  tw.  JOSEPH  BUCHAttAN. 

A  grant  of  land,  bounded  in  terms  by  a  river  or  creek,  not  navigable,  car* 
ries  the  land  to  the  grantee  usque  ad  jtium  aqua,  to  the  middle  or 
thread  of  the  stream. 

Where  two  grants  or  deeds  lap,  and  neither  party  has  the  actual  posses* 
sion  of  the  lapped  \szrt,  the  law  adjudges  the  possession  of  that  part  in 
him,  who  has  the  better  title;  but  if  either  be  actually  in  possession  of 
of  the  lapped  part*  the  law  adjudges  him  to  be  in  the  exclusive  posses* 
sion  thereof.   ,< 

Possession  of  land  is  denoted  by  the  exercise  of  acts  of  dominion  over; 
it,  in  making  the  ordinary  use  and  taking  the  ordinary  profits,  of  which 
It  is  susceptible  in  its  present  state— such  acts  to  be  so  repeated  as  to 
shew  that  they  are  done  in  the  character  of  owner,  and  not  of  an  occa- 
sional trespasser. 

In  a  stream  not  navigable,  keeping  up  fish  traps  therein,  erecting  and  re- 
pairing dams  across  it,  and  using  it  every  year,  during  the  entire  fish* 
ing  season,  for  the  purpose  of  catching  fish,  constitute  an  uneqaivocal 
possession  thereof. 

The  oases  of  Wilton  v.  Forbet,  2  Dev.  30;  Ingram  r.  ThreadgiU,  3  D*yM 
59;  and  Pugh  v.  Wheeler,  2  Dev.  &  Bat.  50,  cited  and  approved. 

This  wasan  action  of  trespass  quare  clausumfregit,  tried  at 
SpringTerm,  1841, of  ChathamSuperior  Court,  before  his  hon- 
*>r  JudgePEARsoN.The  trespass  alleged  was,  putting  a  fishtrap 

21 


836  IN  THE  SUPREME  COURT 

Jon*  1841  in  Deep  River,  &  joining  the  dam  to  a  small  island.  It  was 
^TJjr^"  admitted  that  Deep  river  was  not  a  navigable  stream.  The 
t  plaintiff  read  a  grant  to  one  Stokes,  which,  it  was  admitted, 
Buchanan  C0Vered  the  locus  in  quo,  and  that  the  fish  trap  and  the  island 
to  which  the  dam  was  joined,  consisting  of  a  ledge  of  rock 
and  a  collection  of  trees  and  shrubs,  were  situate  on  the 
south  side  of  a  line,  pursuing  the  river—  the  traps  being  a- 
cross  a  sluice  of  water,  running  between  the  south  bank  and 
the  island;  and  it  was  also  admitted  that,  about  the  year 
1816,  the  land  on  the  north  side  of  the  river,  and  the  land  on 
the  south  side  of  the  river,  opposite  the  locus  in  quo,  and'the 
land  contained  in  the  grant  to  Stokes,  by  a  regular  chain  of 
title,  became  the  property  of  one  Ramsay;  that  Ramsay  died 
about  1820,  when,  under  regular  proceedings  bad  in  the 
County  Court,  one  Alston  sold  a  part  of  the  land  to  William 
Boylan,  including  the  land  on  the  north  side  of  the  river 
and  a  part  of  the  land  to  Mrs.  Ramsay,  as  described  in  the 
deed  from  said  Alston  to  Mrs.  Ramsay,  of  a  subsequent  date- 
Boylan  sold  to  the  plaintiff,  and  conveyed  by  the  same  boun- 
daries as  in  the  deed  from  Alston  to  him.  Mrs.  Ramsay,  in 
1829,  conveyed  to  the  defendant  by  a  deed  having  the  same 
boundaries  as  tho  deed  from  Alston  to  her.  The  plaintiff 
proved  that  in  1839,  a  short  time  before  the  writ  issued,  the 
defendant  put  in  a  fish-trap  and  run  a  dam  partly  across  the 
sluice  to  the  island,  which  was  the  trespass  complained  of. 
The  defendant  proved  that,  soon  after  Mrs.  Ramsay  bought 
the  land,  she  rented  it  to  one  Wicker  for  seven  years,  toge- 
ther with  the  privilege  of  fishing  in  the  river — that  Wicker 
took  possession  of  the  plantation,  and  in  the  spring  of  1823, 
repaired  an  old  trap  at  the  locus  in  quo,  put  in  a  new  trap 
near  the  old  one,  connected  the  two  by  a  dam,  and  run  a 
dam  to  the  south  bank,  and  one  to  the  island,  so  as  to  reach 
entirely  across  the  sluice,  and.  continued  to  use  these  two 
traps  in  fishing  seasons  regularly  up  to  the  expiration  of  his 
lease  in  1829.  The  defendant  also  proved  that  as  soon  as 
Wicker  left  the  premises,  he  took  possession,  and  continued 
to  use  the  traps  in  fishing  season  every  year — that  the  new 
trap,  which  he  put  in,  was  in  Wicker's  dam  near  the  south 
bank,  and  that  the  new  dam,  made  by  him  from  one  of  the 
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old  traps  to  the  island,  went  in  a  straight  direction,  and  Jane  1841 
struck  ther  island  some  fifteen  or  twenty  feet  lower  down. —  ......  t  " 

The  plaintiff  insisted  that  the  defendant's  title  did  not  include  ▼ 
the  locus  in  quo,  and  that  he  might  recover  for  the  alleged  J*^*0*11 
trespass.  The  defendant  insisted,  1st,  that  his  title  did  in- 
clude the  locus  in  quo,  and  that,  supposing  his  title  to  be 
junior,  it  had  become  the  better  title  by  seven  years  ad* 
verse  possession;  2d,  that  if  his  title  did  not  include  the  locus 
in  quo,  the  plaintiff's  action  for  his  original  entry  was  barred 
by  the  statute  of  limitations,  and  that,  as  he  had  all  along 
held  possession  of  the  two  old  traps,  the  plaintiff  had  not 
such  a  possession  as  would  enable  him  to  recover,  for  putting 
in  the  new  traps  and  making  the  new  dam,  which  he  con- 
tended amounted  only  to  repairing  the  old  one,  was  a  mere 
continuation  of  his  former  possession;  3dly,  that  the  plain 
tiff's  title  did  not  include  the  locus  in  quo. 

The  court  was  of  opinion  and  charged  the  jury,  that, 
from  the  evidence,  the  deed  from  Alston  to  Boylan,  under 
which  the  plaintiff  claimed,  included  the  locus  in  quo)  that  \ 

from  the  evidence,  the  deed  from  Alston  to  Mrs.  Ramsay,  un- 
der which  the  defendant  claimed,  also  included  the  locus  in 
quo — that  when  a  deed  commenced  at  the  river,  &c.  then  "up 
the  river  to  the  beginning,"  the  river  not  being  navigable, 
the  proper  construction  made  the  middle  of  the  river  the  line 
— that  a  reference  in  the  deed  to  Boylan,  contained  in  the 
deed  to  Mrs.  Ramsay,  being  a  special  reference  to  a  half  acre 
did  not  alter  the  construction  as  contended  for  by  the  plain- 
tiff's counsel — nor  did  the  fact  that  Alston  had,  two  months 
before,  made  a  deed  to  Boylan,  including  the  bed  of  the  river, 
alter  the  construction,  there  being  no  call  for  Boylan's  line 
up  the  river— that,  according  to  this  construction,  there  was 
a  case  of  lapped  land,  and  the  rule  in  such  cases  was,  that 
when  the  party,  claiming  under  the  junior  title  was  in  the 
actual  possession  of  a  part  of  the  lap,  and  the  party  claiming 
under  the  senior  title,  although  in  the  actual  possession  of 
the  land  outside  of  the  lap,  yet  had  no  actual  possession  with- 
in the  lap,  possession  of  the  party  under  the  junior  title,  so 
having  possession  of  a  part  within  the  lap,  if  continued  with- 
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Jnne  1841 0ut  interruption  for  more  than  seven  years,  would  ripen  bis 
ITjjT       into  the  better  title — that  in  the  present  case,  if  the  lapped 
v       land  consisted  of  small  islands  unfit  for  cultivation,  rocks  aod 
Buchanan  t^e  siujce  0f  waters,  and  the  defendant  had  kept  up  his  pos- 
session by  means  of  the  fish  traps  and  dams,  as  described,  us- 
ing them  for  the  purpose  of  catching  fish  in  all  the  fishing 
seasons,  that  was  such  a  possession,  as,  if  continued  lor  more 
than  seven  years,  would  ripen  the  defendant's  junior  title,  so 
as  to  give  him  the  better  title;  that  being  the  only  way  in 
which  possession  would  be  enjoyed  on  this  sort  of  land  made 
use  of,  The  court,  haviogdecided  that  the  defendant's  title  did 
ipclude  the    locus  in  quo,  gave  no    instructions  as  to  the 
second  question,  supposing  his  title  did  not  include  it. 

There  was  a  verdict  for  the  defendant.  A  motion  for  a 
new  trial  was  made,  which  was  over-ruled,  and  then  a  judg- 
ment was  rendered  for  the  plaintiff,  from  which  the  defendant 
appealed. 

Waddell  for  the  plaintiff. 

W.  H.  Haywood,  Jr.  for  the  defendant. 

Gaston,  J.  The  trespass,  of  which  the  plaintiff  com- 
plained, was  the  putting  of  a  fish  trap  in  a  sluice  of  Deep 
River,  and  the  erection  of  a  dam  contiguous  to  the  trap  and  ex- 
tending from  the  south  bank  of  the  river  to  a  rock  on  the 
north  side  of  the  sluice.  The  river  was  not  navigable,  and 
the  rock  and  sluice  were  on  the  south  side  of  the  middle  or 
channel  of  the  river.  Both  plaintiff  and  defendant  set  up 
title  to  the  locus  in  quo,  under  conveyances  from  the  same 
proprietor.  The  first  conveyance  was  made  to  Boylan,  un- 
der whom  the  plaintiff  claimed,  and  it  covered  a  tract  of 
land  on  the  north  side  of  the  river,  the  bed  of  the  river 
where  the  alleged  tresspass  was  committed,  (in  express 
terms,)  and  also  a  half  an  acre  oflandonthe  south  side  of 
the  river.  The  conveyance  to  Mrs.  Ramsay,  under  which 
the  defendant  claimed,  was  for  a  tract  of  land  on  the  south 
side  of  the  river,  which  was  described  as  beginning  at  a  tree 
on  the  river  bank  above  the  locus  in  quo,  running  south 
therefrom,  rnd,  after  various  courses  north,  to  the  river,  be- 
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low  the  place  where  the  alleged  trespass  was  committed, Jon6  1841 
then  up  the  river  to  the  first  station,  excepting  thereout  the  William* 
half  acre   previously  conveyed  to  Boy  Ian.      Fcflr  sixteen        v 
years  in  succession  after  this  conveyance  to  Mrs.   Ramsay, BuchwlM 
those  claiming  under  her  had  every  year  erected  or  repaired 
and  used  fish  traps  in  this  sluice,  and  kept  up  dams  across  it 
at  and  near  this  spot,  for  the  purpose  of  catching  fish,  while 
no  actual  occupation  on  the  part  of  the  plaintiff,  or  those  und- 
er whom  he  claimed,  was  shewn  during  that  time,  of  the 
sluice,  rocks,  shoals  or  bed  of  the  river  between  the  channel 
and  the  south  bank  of  the  river.    The  half  acre  on  the  south 
side  was  indeed  used  by  them  as  a  ferry  landing,  but  this  half 
acre  did  not  include  the  locus  in  quo. 

Upon  these  facts  his  Honor-;  charged  the  jury  that  the 
place  where  the  tresspass  was  committed  was  included  with- 
in both  the  conveyances — that  the  conveyance  to  Boylan  be- 
ing the  elder,  it  passed  the  title  to  the  plaintiff— that  a  posses- 
sion for  seven  years  under  the  conveyance  to  Mrs.  Ramsay 
would  extinguisd  the  elder  title  and  give  a  title  to  the  defend- 
ant— and  that  the  continued  acts  of  keeping  up  fish  traps 
and  dams,  if  the  place  could  not,  in  its  natural  state,  be  cul- 
tivated, did  amount  to  an  actual  possession  thereof.  Under 
these  instructions,  the  jury  found  a  verdict  for  the  defend- 
ant, and  a  judgment  being  rendered  accordingly,  the  plain- 
tiff appealed. 

With  every  part  of  the  instructions  we  are  entirely  satis- 
fied.    There  cannot  be  stated  a  better  settled  rnle  of  the  com- 
mon law  than  that  a  grant  of  land,  bounded  in  terms  by  a 
river  or  creek  not  navigable,  carries  the  land  to  the  grantee 
usque  ad  ftlum  aqua,  to  the  middle  or  thread  of  the  stream* 
This  rule  of  law  has  been  recognised  in  every  state  of  the 
union,  with  whose  judicial  decisions  we  are  acquainted. — 
In  some  of  the  States,  the  common  law  criterion  tor  distin- 
guishing between  rivers  navigable  and  rivers  not  navigable, 
Whether  the  tide  ebbs  and  flows  therein  or  not,  has  been  reject- 
ed as  unsuited  to  their  geographical  condition;  but  in  all,  we 
believe,  the  construction  of  a  grant  co-terminous.  with  a  riv- 
er, held  to  be  not  navigable,  is  uniform — that  in  law  it  cov- 
ers the  bed  of  the  river  to  the  thread  or  middle  of  the  stream. 
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Jane  1841  Certainly  this  has  been  regarded  as  undoubted  law  in  oar 

-_....       State.  •   Wilson  v.  Forbes.  2  Dev.  30.  Ingram  v.  Thread- 

Williams  _  ° 

t      gill,  3  Dfc  59.  Pugh  v.  Wheeler,  2  Dev.  &  Bat.  50.    The 
Buchanan  deed,  therefore,  to  Mrs.  Ramsay  included  the  bed  of  the  river 
on  the  south  side  of  the  main  stream. 

The  exception  in  the  deed  of  the  half-acre  on  the  south 
side  of  the  river,  previously  conveyed  to  Boylan,  does  not 
affect  the  construction  of  the  deed.  This  half  acre  is,  by 
the  exception,  simply  taken  out  of  the  land  included  within 
the  description;  and  being  so  taken  out,  all  the  residue  of  the 
land,  coming  within  the  legal  effect  of  that  description,  is  con- 
veyed by  the  deed.  The  description  is  single.  It  makes  no 
reference  to  the  boundaries  of  the  interfering  tract  conveyed 
to  Boylan. 

The  case,  then,  is  one  of  a  senior  and  junior  deed  interfer- 
ing in  part  with  each  other — or,  in  common  parlance,  lapping 
upon  each  other.  The  law  in  that  case  is  undoubtedly  as 
his  Honor  stated  it — that  if  neither  of  the  parties,  contending 
under  these  deeds,  has  had  an  actual  pedis  posit  io  on  the  part 
comprised  within  both  deeds,  but  each  grantee  is  settled  on 
that  part  which  is  claimed  only  by  himself,  the  law  adjudges 
the  possession  of  the  lap,  or  part  included  within  both  deeds, 
in  him  who  has  the  elder  deed  or  better  right — but  if  either 
be  actually  settled  on  the  part  included  within  both  deeds,  the 
law  adjudges  him  to  be  in  the  exclusive  possession  thereof. 
Possession  ot  land  is  denoted  by  the  exercise  of  acts  of  domi- 
nion over  it,  in  making  the  ordinary  use,  and  taking  the  ordi- 
nary profits,  of  which  it  is  susceptible  iu  its  present  state- 
such  acts  to  be  so  repeated,  as  to  shew  that  they  are  done  in 
the  character  of  owner,  and  not  of  an  occasional  trespasser. 
We  agree  with  his  Honor  in  holding  that  the  acts  of  domin- 
ion, continuously  exercised  over  this  Sluice  by  keeping  up 
fish  traps  therein,  erecting  and  repairing  dams  across  it,  and 
using  it  every  year  during  the  entire  fishing  season  for  the 
purpose  of  catching  fish,  did  constitute  an  unequivocal  pos- 
session thereof.    The  judgment  must  be  affirmed. 

Peb  Cub i am,        _  Judgment  affirmed. 
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JOHN  COLE  &  WIFE  &  OTHERS  v.  PENT1COST 

ROBINSON'S  Ex'rs. 

An  action  of  trover  will  not  lie  by  one,  who  is  entitled  to  a  remainder  June  1841 
in  slaves  after  the  expiration  of  a  life  estate  against  another  remainder-  — 

mau,  who,  daring  the  continuance  of  the  life  estate,  which  be  had  par- 
chased,  removed  the  slaves  to  parts  unknown,  so  that  they  conld  not 
be  found. 

But,  the  estate  in  remainder  being  a  legal  estate,  a  special  action  on  the 
oase  maybe  maintained  to  red  i  ess  such  injury. 

The  case  of  Lewia  v.  Mobley,  6  Dev.  &  Bat.  233,  cited  and  approved. 

This  was  an  action  on  the  case,  tried  before  his  Honor 
Judge  Dick,  at  the  Spring  Term,  1838,  of  Richmond  Supe- 
rior Court  of  Law.  A  verdict  and  judgment  having  been  ren- 
dered for  the  plaintiff,  the  defendant  appealed  to  the  Supreme 
Court.  All  the  material  facts  of  the  case  are  stated  in  the 
opinion  of  this  court. 

Winston  and  Mendenhall  for  the  plaintiff. 
Strange  for  the  defendant. 

Gaston,  J.  There  are  three  counts  in  the  declaration  of 
the  plaintiffs.  In  the  first,  the  plaintiffs  charge  that  the  de- 
fendant was  possessed  of  two  negro  slaves  of  an  estate  during 
the  life  of  Joanna  Sergener,  the  remainder  of  the  estate  in 
said  slaves  belonging  to  the  plaintiffs;  and  that  the  defendant, 
while  so  possessed,  with  intent  to  injure,  prejudice  and  ag- 
grieve the  plaintiffs  in  their  said  interest  in  iemainder,  remov- 
ed the  slaves  beyond  the  State  to  parts  unknown  to  the  plain- 
tiffs, and  absolutely  sold  and  converted  them  to  his  own  use, 
whereby  the  said  plaintiffs, after  the  death  of  the  said  Joanna, 
have  been  utterly  unable  to  find  the  said  slaves,  and  have 
wholly  lost  the  benefit  of  their  interest  in  remainder  therein. 
The  second  count  charges  that  the  defendant  was  in  posses- 
sion of  two  slaves  of  an  estate  for  the  life  of  Joanna  Serge- 
ner, the  remainder  of  the  estate  in  said  s1^v^q  beVoBgmg  to 
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,  June  1841  the  plaintiffs  and  the  defendant,  as  tenants  in  common,  and 

~~Coie     ^al  the  defendant,  while  so  possessed,  with  intent  to  injure 
v       and  aggrieve  the  plaintiffs  in  such  their  interest  in  remain- 
Bobin80D*der,  removed  the  slaves  to  parts  unknown,  and  absolutely- 
sold  and  converted  them  to  his  own  use,  whereby  the  plain- 
tiffs have  been  unable,  upon  the  death  of  the  said  Joanna,  to 
find  the  said  slaves,  or  to  receive  &  enjoy  their  undivided 
shares  in  the  said  slaves  and  their  labor,  and  have  wholly 
lost  the  benefit  of  such  their  interest  in  the  remainder  there- 
in.   The  third  count  is  in  trover,  wherein  the  plaintiffs  al- 
lege that  they  were  possessed  of  two  slaves,  that  they  casu- 
ally lost  the  same,  that  the  same  came  to  the  defendant  by 
finding,  and  that  he  wrongfully  converted  them  to  his  own 
use.    Upon  the  general  issue,  the  plaintiff  shewed  that  Tho- 
mas Foxhal I,  by  his  last  will,  bequeathed  a  negro  woman. 
Fan,  and  her  increase  to  his  daughter  Joanna  Sergener  for 
life,  and  after  her  death  to  be  equally  divided  between  all 
her  children;  that  Foxhall  died  in  1792,  and,  after  his  death, 
John  Sergener,  the  husband  of  the  legatee  Joanna,  took  pos- 
session of  Fan  under  the  bequest;  that  John  Sergener  and 
his  wife  Joanna  had  a  son,  James  Sergener,  and  several  other 
children;  that  in  November,  1803,  John  and  James  Serge- 
ner, for  a  valuable  consideration,  sold  and  conveyed  Fan  to 
Robinson,  the  original  defendant;  that  after  the  said  sale  Fan 
had  issue,  the  negroes  Tamar  and  Daphne,  mentioned  in 
the  declaration;  that  in  1829,  Robinson  sold  Tamar  and 
Daphne  to  a  negro  trader,  who  immediately  removed  them 
out  of  the  State  and  to  parts  unknown;  that  in  1831,  Joanna 
Sergener  died;  that  shortly  thereafter  one  of  the  plaintiffs  in 
this  action  demanded  the  negroes  Tamar  and  Daphne  of  Ro- 
binson, who  refused  to  deliver  them;  and,  on  the  21st  of 
March,  1832,  this  writ  was  sued  out  by  the  plaintiffs,  who 
aire  all  the  children  of  the  said  Joanna,  except  James  Serge- 
ner.      Robinson  died  after  the  cause  was  put  to  issue,  and 
the  action  was  revived  against  his  executor.      Upon  the  case 
thus  made,  the  defendant  contended,  1st,  that  John  Sergener 
had  an  absolute  estate  in  Fan,  as  the  husband  of  Joanna; 
2dly,  that  the  remainder  to  the  children  of  the  said  Joanna 
was  void;  3dly,  that  as  Robinson  purchased  the  negro  Fan 
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of  James  Sergener,  he  thereby  became  a  tenant  in  common  J"*  1841 
with  the  plaintiffs,  and  therefore  the  plaintiffs  could  not  sus-~  ^ole 
tain  an  action  of  trover;  and  lastly,  that  as  the  sale  by  Rob.  r 
inson  was  in  the  lifetime  of  Joanna  Sergener,  there  was  no  Robinwn* 
conversion  of  the  negroes  after  the  possessory  right  of  the 
plaintiff  accrued.  The  court  instructed  the  jury,  that  the 
plaintiffs,  under  the  will  of  Thomas  Foxhall,  had  an  estate 
in  remainder,  after  the  life  estate  of  Joanna  Sergener,  in 
common  with  Robinson,  who  had  acquired  the  share  of 
James  Sergener;  that,  as  tenants  in  common  with  him,  they 
might  maintain  an  action  against  him,  if  there  had  been  a 
destruction,  of  the  common  property;  that  if  Robinson  sold 
and  delivered  the  negroes  to  the  negro  trader,  for  the  pur- 
pose of  having  them  conveyed  to  parts  unknown  to  the  plain-* 
tiffs,  and  they  were  so  removed,  this  was  in  law,  as  respected 
the  plaintiffs,  tantamount  to  a  destruction  of  the  property;  and 
that,  although  the  sale  made  by  Robinson,  was  before  the 
plaintiffs  had  a  right  to  the  possession  of  the  slaves,  yet,  if 
made  for  the  purpose  of  preventing  them  from  obtaining 
such  possession  at  the  death  of  Joanna  Sergener,  it  was  a 
conversion,  which  would  sustain  this  action.  The  plaintiffs 
had  a  general  verdict  and  judgment,  and  the  defendant  ap- 
pealed. 

We  have  no  doubt  of  the  correctness  of  the  construction 
put  by  his  Honor  on  the  bequest  in  Mr.  Foxhall's  will.  By 
will,  and  now  by  deed  in  cases  of  slaves,  the  law  allows  of  a 
limitation  to  one  for  life,  with  a  contingent  remainder  over  to 
others  at  his  death.  The  word  "  children"  is  an  appropri- 
ate term  to  describe  a  class  of  persons  bearing  that  relation, 
and  by  that  term  they  may  take  as  designated  individuals. 
It  is  not  a  word  of  limitation,  but  simply  of  description  or 
purchase.  There  may,  indeed*  be  sufficient  indications  from 
the  context  of  a  will  or  other  instrument,  that  the  word 
"  children"  has  been  inaccurately  used  in  it,  and  that  there- 
by heirs  or  heirs  of  the  body  were  intended.  If  there  be, 
then  the  construction  is  to  be  put  upon  the  mistaken  term, 
which,  it  is  thus  shewn,  it  was  designed  to  bear;  and  the  in- 
strument will  have  the  same  operation,  as  if  the  correct  ex- 
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Jane  184!  pression  had  been  used.       But  nothing  is  here  shewn  to  e- 
Coje     vince,  that  the  testator,  by  the  word  "children,"  did  Lot  mean 
▼       children  in  the  ordinary  and  natural  sense  of  the  word;  and 
Robin**.  |i)e]re  jS}  therefore,  nothing  to  warrant  the  court  in  assign- 
ing to  it  any  other  sense. 

Since  the  trial  of  this  cause  in  the  court  below,  we  hare 
had  occasion  to  consider  and  decide  one  of  the  points  made 
in  it.  In  Lewis  v.  MoMey,  4  Dev.  &  Bat.  233,  this  court 
held,that  where  the  tenant  for  the  life  of  another  sold  a  slave, 
pending  the  life  estate,  the  ultimate  proprietor  could  not,  be. 
cause  of  that  disposition,  maintain  trover,  because,  at  the 
time  of  the  alleged  conversion,  he  had  not  in  him  a  present 
right  to  the  possession.  We  are  bound,  therefore,  to  hold, 
that  there  was  error  in  this  part  of  his  Honor's  instructions. 

It  has  been  pressed  upon  us  with  much  zeal  and  ability, 
that  the  jury  ought  to  have  been  instructed  that  the  plain- 
tiffs  could  not  maintain  any  count  in  the  declaration — not 
the  third,  because  of  the  reason  just  assigned — not  the  first, 
because  the  evidence  did  not  correspond  with  the  allegation 
therein,  that  the  plaintiff  had  the  entire  interest  therein — and 
not  the  second,  because  the  absolute  sale  of  a  slave,  under 
any  circumstances,  by  a  tenant  for  life,  is  not  such  an  injury 
to  one  in  remainder  as  to  be  the  foundation  of  a  legal  action. 
If  we  had  been  convinced  by  this  argument,  we  should  not 
have  hesitated  so  to  declare,  although  not  necessary  for  the 
decision  of  the  case  before  us,  in  order  to  save  the  parties 
from  incurring  further  expense  in  this  action.  But  we  are 
not  so  convinced.  Notwithstanding  many  difficulties  at- 
tending the  form  of  such  an  action — as.  for  instance,  when 
does  the  right  of  action  accrue,  and  what  is  the  proper  mea- 
sure of  such  an  injury — we  believe,  that,  as  the  remainder 
in  slaves  is  a  legal  interest,  there  must  be  a  legal  remedy 
for  a  wrong  purposely  done  to  it. 

Because  of  the  error  already  noticed  in  the  Judge's  charge, 
there  must  be  a  new  tiial.  It  is  apparent  upon  the  case,  that 
the  trial  was  had  upon  the  count  in  trover.  The  points 
made,  and  the  instructions  given,  were  all  in  relation  to  that 
count,  and  non  constat  what  would  have  been  the  verdict 
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of  the  jury,  had  their  attention  been  confined  to  the  second  *«««  1841 
count 

Per  CuaiAif!       Judgment-  reversed  and  new  trial  ar 

warded. 


ABRAHAM  PARKER'S  EXECUTRIX   es.    HENRY  GILLIAM 

AND  OTHERS. 

Whera  the  owner  of  a  vessel  agreed  to  hire  her  to  another,  for  a  certain 
period  and  at  a  certain  price,  and  stipulated  at  the  same  time  that  she 
should  be  "furnished  with  sufficient  cables,  anchors  and  other  tack- 
ling;99 and  the  vessel  was  lost  before  the  expiration  of  that  peri- 
od, in  consequence  of  a  defect  in  one  of  her  cables;  it  was  held  that  the 
owner  could  not  recover  the  hire  for  the  whole  period,  under  the  spe- 
cial contract,  although  it  appeared  that  the  defect  in  the  cable  (an  iron 
cable)  could  not  have  been  discovered  by  the  most  attentive  examina- 
tion. 

Such  a  stipulation  means  that  the  "cables  &c."  are  actually  sufficient 
and  not  merely  that  they  are  apparently  so. 

The  case  of  Backhouse  v.  Sneed,  1  Mur.  173,  cited  and  approved. 

This  was  an  action,  on  the  case  tried  at  Spring  Term,  1840, 
of  Hertford  Superior  Court  of  Law,  before  his  Honor  Judge 
Pearson.  The  plaintiff  declared,  1st,  on  a  special  contract; 
21y,  for  the  use  of  a  vessel,  from  the  20th  of  March,  to  the 
8th  of  April,  1838,  and  for  bacon  and  meal  furnished  to  the 
defendant.  As  to  the  second  count,  the  defendant  admitted 
that  he  was  bound  to  pay  for  the  use  of  the  vessel  and  for  the 
bacon  and  meal.  The  controversy  was  as  to  the  first  count. 
The  plaintiff  proved  that  the  defendants  had  agreed  to  give 
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Jane  1841  her  testator  at  the  rate  of  $95  per  month  during  the  fishing 
•  ,  season,  which  continues  about  two  months,  for  the  use  of  the 
y  schooner  Thomas  H.  Blount,  to  tend  upon  their  fishery  on  the 
Gilliam.  n0rth  aide  of  Albemarle  Sound.  It  also  appeared  in  evidence 
that,  in  making  the  bargain,  the  defendants  told  the  plaintiff's 
testator  that  the  fishery  was  in  an  exposed  part  of  the  sound, 
and  it  was  necessary  for  a  vessel  to  have  good  anchors  and 
cables  to  hold  on.  The  plaintiff's  testator  replied  that  his 
vessel  was  furnished  with  an  excellent  iron  cable,  which  had 
held  her  two  days  in  a  storm,  and,  he  believed,  was  suffi- 
cient to  hold  her  until  she  foundered.  Thereupon  they  a- 
greed — the  defendants  to  pay  the  price  as  above  stated,  and 
the  plaintiff's  testator  to  have  the  vessel  at  the  defendants' 
fishery  on  the  20th  March,  1838,  properly  manned  and  fur- 
nished with  sufficient  cables,  anchors  and  other  tackling. 
Accordingly  the  vessel  was  at  the  defendants'  fishery  at  the 
.  time  agreed  on,  manned  by  a  captain  and  two  hands,  which 
number  was  admitted  to  be  sufficient,  and  furnished  with  the 
iron  cable  spoken  of,  two  anchors,  a  small  cable  and  other 
tackling,  and  was  engaged  in  the  employment  of  the  defend- 
ants until  the  8th  of  April,  when,  being  moored  off  the  fish- 
ery, riding  on  both  anchors,  for  the  purpose  of  taking  in  a 
cargo  of  fish,  the  wind  blowing  tolerably  hard  from  the 
south-west,  but  not  so  as  to  amount  to  a  storm  or  even  a  se- 
vere gale,  and  the  water  not  being  too  rough  to  stop  the  fish- 
ing operations;  the  captain,  who  had  been  ashore  by  the  de- 
fendants' directions,  telling  hsh  into  a  boat  to  load  with,  and 
one  of  the  hands  being  also  on  shore  cutting  fish  at  the  defen- 
ants  fishery,  went  on  board  to  get  breakfast,  when  he  discov- 
ered that  the  main  cable,  to  wit,  the  iron  one,  had  parted; 
he  instantly  went  ashore  and  informed  the  defendants  of 
it.  They  told  him  to  go  to  a  neighboring  fishery  to  get 
a  drag,  to  fish  up  his  anchor.  He  did  so,  and  returned  in  a- 
bout  half  an  hour.  As  he  was  coming  back  he  discovered 
that  the  small  cable  had  given  way  from  the  vessel's  turning, 
and,  in  a  short  time,  before  any  assistance  could  get  to  her, 
she  was  driven  near  the  shore  and  grounded.  During  that 
day  and  the  whole  of  the  next,  defendants,  aided  by  the  eap- 
tain  and  his  hands  and  the  fishing  hands  and  others,  endear* 


OP  NORTH  CAROLINA.  647 

ored  to  get  her  off,  but  without  success.  Whereupon,  as  she  Jane  1841 
lay  in  the  defendants' fishing  ground,  so  as  to  prevent  the  haul-  Pwk 
ing  of  the  seine,  they  set  fire  to  her  and  burnt  her  up.  The  ▼ 
witnesses,  agreed  in  saying  that  the  iron  cable  was,  to  all  ap-  Gilliam. 
pearance,  a  sufficieut  one:  it  was  not  worn  nor  rusted,  but 
was  in  good  order  and  bright.  They  supposed  the  accident 
had  occured  by  one  of  the  links  of  the  chain,  in  consequence 
of  the  vessel's  plunging,  being  turned  or  "kinked,"  so  far  as  to 
make  the  strain  on  the  side  of  the  link  instead  of  length- 
ways. They  also  stated  that  seamen  differed  as  to  the 
merit  of  hemp  and  iron  cables.  Some  preferred  iron, 
because  hemp  would  cut  out  if  the  ground  was  rocky;  others 
preferred  hemp,  because,  although  iron  cables  would  not  cut 
out  on  the  bottom,  yet  being  made  of  cast  iron  and  the  links 
being  liable  to  be  turned  wrong  by  the;  motion  of  the  vessel, 
what  were  considered  the  best  of  cables,  that  had  stood  out 
many  a  storm,  would  sometimes  give  way,  in  consequence  of 
a  rotten  place  or  flaw  in  a  link  that  happened  to  be  turned, 
which  flaw  could  not  be  discovered  by  a  previous  examina- 
tion. One  of  the  witnesses  stated  that  he  examined  the  bro- 
ken link  of  this  cable  and  discovered  a  considerable  rotten 
place  or  flaw.  The  captain  stated  that,  until  the  cable  parted, 
he  had  believed  it  entirely  sufficient — that  he  had  used  this 
cable  for  some  time  and  thought  it  a  first  rate  one — that  it  had 
stood  out  many  gales,  when  the  wind  blew  three  times  as  hard 
as  it  did,  when  the  cable  parted — and  particularly  that  it  had 
stood  for  two  days  during  a  violent  storm  in  December  pre- 
ceding. 

The  defendants1  counsel  insisted  that  as  the  plaintiff's  tes- 
tator had  undertaken  to  furnish  a  sufficient  cable,  and  the 
cable  furnished  did  not  prove  to  be  sufficient,  he  was  not  en- 
titled to  recover — that  his  undertaking  amounted  to  a  war- 
ranty, and  it  made  no  difference,  even  supposing  the  defect 
to  be  unknown  to  the  plaintiff  and  of  such  a  character  as 
could  not  have  been  detected  by  the  strictest  examination. 
The  plaintiff's  counsel  contend  that  the  undertaking  did 
hot  amount  to  a  warranty  against  all  accidents  and  contin- 
gencies, and  was  substantially  complied  with  tf  ^e  ca^e  *UT" 
nished  was  to  all  appearance  sufficient,  an<4  ^e  plaintiff  had 
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June  1841  no  reason  to  believe  or  suspect  that  it  was  sufficient. 
parker       The  Court  charged  that  if  a  man  hired  a  negro  or  rented  a 
v       house  for  one  year,  and  the  negro  died  or  runaway,  or  the 

Gilliam*  house  was  destroyed  by  fire  or  tempest,  during  the  year,  the 
owner  was  entitled  to  the  price  agreed  on,  unless  the  loss  had 
occurred  by  his  default  or  omission;  that  in  this  case  the  de- 
fendants alleged  they  had  lost  the  use  of  the  vessel  by 
the  default  of  the  plaintiff  in  not  furnishing  a  sufficient  cable* 
This  being  a  parol  agreement,  it  was  the  duty  of  the  jury  to 
ascertain  from  the  evidence  the  terms  of  the  contract,  and  it 
was  then  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
import  and  legal  effect  of  the  words  used.    If  the  words  were 
— the  plaintiff  agrees  to  have  the  vessel  at  the  fishery  at  a 
given  time,  properly  manned  and  furnished  with  sufficient  ca- 
bles, anchors  and  other  tackling — the  law  would  consider 
the  words  as  used  in  their  ordinary  acceptation;  and  the  un- 
dertaking would  be  substantially  complied  with,  if  this  cable 
for  there  was  no  controversy  as  to  the  other  items,  at  the  time 
the  vessel  went  into  the  defendants'  employment,  was  suffi- 
cient, that  is,  if  to  all  appearances  in  size,  condition,  <fcc.  it 
was  a  cable  that  would  be  called  and  considered  sufficient 
for  the  vessel,  and  there  was  no  defect  that  an  ordinary  man 
eould  detect  on  examination;  that  the  undertaking  did  not  in 
law  amount  to  a  warranty,  that  the  cable  should  prove  suffi- 
cient under  all  circumstances — and  the  question  was  this, 
was  the  cable  sufficient  ?    If  not,  the  defendants  were  enti- 
tled to  a  verdict;  if  it  was,  and  the  parting  of  the  cable  hap- 
pened by  reason  of  a  link's  being  twisted,  and  the  strain  being 
thence  on  a  place  that  was  rotten  or  had  a  flaw,  and  the  rot- 
ten place  or  flaw  was  a  latent  defect,  incident  to  iron  cables 
from  the  nature  of  the  materials  out  of  which  they  were 
made,  not  discernible  by  examination;  and  the  plaintiff  had 
no  knowledge  of  this  defect,  but  believed  from  previous  tri- 
als that  the  cable  was  as  good  as  it  appeared  to  be,  the  plain- 
tiff would  be  entitled  to  recover;  or  if  the  jury  believed  that 
the  cable  was  sufficient  and  free  of  all  defect,  at  the  time  it  was 
furnished  and  went  into  the  defendants'  service,  and  that  the 
parting  of  the  cable  must  have  happened  by  reason  of  the 
links  that  gave  way  having,  while  in  the  defendants'  service, 
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been  strained  or  weakened  by  some  accident,  and  that  the  JoiM>  1841 
injury  could  not  be  discovered  by  the  examination  of  an  or-    pa .    ~~ 
dinariljr  prudent  man,  before  the  parting  took  place,  the  plain*       v 
tiff  would  still  be  entitled  to  a  verdict  GiHiMn. 

There  was  no  evidence,  nor  was  it  contended  by  the  de- 
fendants that  the  captain  had  been  guilty  of  neglect,  in  not 
properly  examining  the  cable,  and  the  court  observed  to  the 
jury  that,  unless  requested,  be  would  not  confuse  the  case  by 
examining  how  far  the  defendants  were  justified,  under  the 
circumstances,  by  their  right  of  fishing,  in  burning  the  ves- 
sel, or  whether  the  captain  and  hands  were  under  the  control 
of  the  plaintiff's  testator  or  the  defendants. 

There  was  a  verdict  for  the  plaintiff  on  the  special  contract 
for  the  price  agreed  on.  A  motion  for  a  new  trial  for  error 
in  his  charge  was  overruled,  judgment  rendered  for  the  plain- 
tiff,  and  the  defendants  appeal. 

Iredell  for  the  plaintiff. 

Kinney  and  A.  Moore  for  the  defendants. 

Ruffin,  C.  J.  There  is  to  be  a  loss  of  the  wages  of  die 
vessel  for  the  period  between  the  day  of  the  wreck  and  the 
end  of  the  fishing  season;  and  the  question  is,' on  which  of 
these  parties  it  ought  to  fall.  That  depends  on  the  legal  im- 
port and  obligation  of  the  stipulation  of  the  plaintiff's  testator. 
In  the  present  state  of  .the  case,  it  is  to  be  assumed,  that  his 
agreement  was  to  let  the  vessel  to  the  defendants  during  the 
fishing  season  at  $95  per  month,  and  to  have  ber  at  the  fishe- 
ry on  a  day  designated,  properly  manned  and  "furnished 
with  sufficient  cables,  anchors,  and  other  tackling."  His 
Honor  thought  this  like  a  contract  for  hiring  a  slave  or  a 
house,  under  which  the  hirer  must  pay  the  hire,  though  the 
slave  die  or  the  house  be  burnt.  And  he  was  further  of 
opinion  that  the  agreement  was  satisfied,  although  there  was 
a  defect  in  the  cable,  provided  it  was  latent;  so  that  the  plain- 
tiff did  not  know  it,  and  could  not,  by  such  an  examination 
as  a  man  of  ordinary  prudence  would  make,  have  discover- 
ed it,  but  really  believed,  from  its  appearance,  that  it  was 
sound  and  good.    From  that  opinion,  we  own,  ours  differs. 
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June  1841     The  opinion  ot  this  Court  is,  although  this  contract  is  not 
parker    a  warranty,  "that  the  cable  should  prove  sufficient  under  all 

v  circumstances,'9  yet  that  it  is  an  undertaking  and  warranty, 
Gilliam,  fj^  at  fae  t  jme  tjje  vess0j  w0nt  jnt0  tjje  defendants'  employ- 
ment, it  was  furnished  with  cables  proper  and  sufficient  for 
all  the  ordinary  perils  of  navigation,  while  attending  on  a 
fishery  on  the  north  side  of  Albemarle  Sound;  in  other  words, 
adequate  to  all  emergencies  except  the  acts  of  God  or  acci- 
dents inevitable  by  the  foresight  and  diligence  of  man.  The 
agreement,  as  ascertained  here,  is  to  receive  the  same  con- 
struction as  if  drawn  up  in  a  regular  charter  party.  We  be- 
lieve the  law  is  settled,  that  when  the  owner  of  a  vessel  char- 
ters her  or  puts  her  up  for  freight,  it  is  his  duty  to  see  that 
she  is  tight  and  staunch,  and  properly  furnished  with  tackle 
and  apparel,  and  in  a  suitable  condition  for  the  service, 
aud  to  keep  her  in  that  condition  unless  prevented  by 
the  perils  of  the  sea.  Here  there  was  no  such  peril  en- 
countered, no  storm,  nothing  but  ordinary  weather,  which 
did  not  interrupt  the  laying  out  of  the  seine;  and  the  cable 
parted  by  reason  of  a  defect,  which  existed  at  the  time  of  the 
contract,  but  was  unknown  to  the  plaintiff's  testator.  But 
his  innocence  does  not  entitle  him  to  recover  wages,  that 
were  never  earned.  In  his  Treatise  on  Shipping,  p.  218, 
Abbott  lays  it  down,  that  if  the  merchant  suffer  loss,  by  rea- 
son of  any  insufficiency  of  the  vessel  or  her  furniture  at  the 
outset  of  the  voyage,  he  will  be  entitled  to  a  recompense. 
<He  cites  an  opinion  of  Pothier,  that,  if  the  ship  has  been  sur- 
veyed and  reported  sufficient,  the  owner  ought  not  to  be  an- 
swerable for  damages  occasioned  by  a  defect,  which  he  did 
not  nor  could  not  know.  But  even  Potheir  agrees  that,  in 
such  a  case,  the  owner  must  lose  his  freight.  Upon  these 
>  opinions  Abbott  comments,  stating  his  own  to  be,  that  in  the 
*  English  law,  the  owner  is  liable  to  damages  on  his  covenant, 
and  also  to  the  loss  of  the  freight  money.  His  reasons  are, 
that  defects  in  the  body  of  a  ship — and  much  more  in  her  fur- 
niture— cannot  exist,  unless  occasioned  by  the  age  or  parti- 
cular employment  of  the  ship,  or  some  accidental  disaster 
that  may  have  happened  to  it,  all  of  which  ought  to  be 
known  to  the  owner,  and  onght  to  lead  to  an   exami- 
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nation   of  the  interior  as  well  as  the  exterior  parts.     "And  J°ae  1841 
indeed,"  says  he,  p.  220,  "this  contract,  although  great-  Park 
ly  partaking  of  the  nature  of  the  contract  of  letting  to  hire*       v 
is  not  precisely  the  same,  but  includes  in  itself  a  warranty  GilJiam 
beyond  that,  which  is  contained  in  a  contract  for  letting  to 
hire."    He  then  proceeds  to  state  that  warranty  and  its  effect 
in  the  following  language :  "In  a  charter  party  the  person,  who 
lets  the  ship,  covenants  that  it  is  tight,  staunch  and  sufficient; 
if  it  is  not  so,  the  terms  of  the  covenant  are  not  complied 
with,  and  the  ignorance  of  a  covenantor  can  never  excuse 
him."    He  then  illustrates  his  position  by  citing  Lord  Holt's 
distinction  in  Coggs  and  Barnard^  between  the  contract  for 
the  carriage  of  goods  and  that  of  letting  to  hire}  where  be  says* 
"  the  law  charges  the  person"  (the  master  of  a  ship  among 
others)  "  intrusted  to  carry  goods,  against  all  events  but  the 
acts  of  God  and  the  King's  enemies;  so  that  a  common  carrier 
is  an  insurer  against  all  perils  or  losses,  not  within  that  exeep* . 
tion." 

This  has  also  been  considered  as  undoubted  law  in  this 
State,  and  applied  to  the  case  of  a  vessel  performing  a  voy- 
age at  sea.     In  Backhouse  v.  Sneed,  1  Mur.  173,  the  ves- 
sel was  lost  by  reason  of  an  internal  and  unknown  defect  in 
the  rudder,  which  was  apparently  sound;  yet  the  owner  was 
obliged  to  make  good  the  eargo  to  the  shipper.    Much  more  4 
clear  must  it  be,  that  wages  cannot  be  recovered,  which  the  7 
vessel  never  earned  and  did  not  earn  for  want  of  sea-wort  hi-  J 
ness.    That  the  law  wisely  holds  this  doctrine  will  be  more 
apparent  from  considering  the  consequences  of  a  contrary 
rule.  The  owner,  for  example,  may  know  of  many  defects,  of 
which  other  persons  are  ignorant,  and  of  which  the  scienter 
cannot  be  brought  home  to  him.  As  Abbot  says,  he  ought  to 
know  all  the  defects  of  his  own  vessel.     The  interests  risk- 
ed on  her  are  of  too  much  value,  to  excuse  the  want  of  eith- 
er diligence  or  skill  in  examining  into  her  condition;  and  to 
avoid  the  evils,  that  might  arise  from  the  negligence  of  the 
owner  in  that  respect,  the  law  must  infer  asUpu^at>lon  W  ^im* 
that  the  condition  of  the  vessel  is  «U\»fcvie  *°  **e  ««rnce* 
Let  it  not  be  said  that  the  shipper  ma>*  ggBNN&ft  *ot  ^m- 

23  ^° 
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June  1841  self.    Such  a  requirement  would  break  up  trade.     When 

one  wishes  to  hire  a  servant  or  a  house,  each  person  is  the 

y       best  judge  of  what  will  suit  him,  and  one  person  has  nearly 

Gilliam*  the  same  opportunities  and  competency  with  another  for  en- 
quiry and  examination.  But  it  is  otherwise  with  respect  to 
ships.  Indeed  a  vessel  is  often  chartered  for  a  voyage,  when 
she  is  at  sea  or  in  a  distant  port,  and  therefore  the  merchant 
has  no  opportunity  (or  inspection.  But,  if  it  was  present,  few 
persons  have  the  knowledge  requisite  to  detect  its  defects; 
and  it  would  thus  become  necessary  for  every  shipper  to  be 
at  the  trouble  and  expense  of  a  regular  survey  by  a  profession- 
al person,  or  be  obliged  to  put  up  with  the  repiesentation  of 
the  ship-owner,  on  which  he  would  be  liable  only  on  a 
deceitful  affirmation  or  concealment,  of  which  satisfactory 
proof  is  scarcely  possible.  As  one  party  or  the  other  must 
run  the  risk  of  a  defect  in  the  ship,  it  is  not  therefore  difficult 
to  say,  on  which,  in  point  of  policy  and  for  the  futherance  of 
fair  dealing,  the  law  ought  to  impose  it,  as  a  part  of  the  con- 
tract implied  in  chartering  a  vessel.  Bat  when,  as  here,  the 
agreement  is  express,  that  the  vessel  &  her  findings  are  suffi- 
cient, it  can  be  held  to  mean  no  less  than  that  they  are  actu- 
ally sufficient,  and  not  merely  that  they  are  apparently  so. 
If  this  vessel  had  outlived  the  accident  of  losing  her  cables 

!and  anchors,  it  is  clear  the  owner  would  have  been  bound  to 
supply  others  within  a  reasonable  time.  Indeed,  the  law  im- 
plies an  agreement  on  the  part  of  the  owner  to  keep  the 
vessel  in  repair,  without  any  express  stipulation  to  that  ef- 
fect. Ripley  v.  Scaife,  5  Barn.  <fc  Cres.  167.  Putnam  v. 
Wood,  3  Mass.  Rep.  481.  This  shews  that  this  is  not  a 
mere  contract  for  hiring;  since,  if  it  were,  the  charterer 
would  be  obliged  to  supply  the  parts  that  gave  way,  or  lose 
the  use  of  the  vessel  for  the  residue  of  the  term.  But  even  if 
a  vessel  be  sufficient  at  the  commencement  of  a  voyage,  but, 
as  here,  be  lost  in  the  course  of  it,  the  owner,  though  not  lia- 
ble indeed  to  the  freighter  for  damages,  loses  his  freight  mo- 
ney. Kimball  v.  Tucker,  10  Mass.  Rep.  192.  At  all 
events,  all  beyond  freight  pro  rata  itineris  peracti.  As  to 
that  there  is  no  dispute  in  this  case,  for  the  defendant 
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submitted  to  a  verdict  for  the  wages  for  the  time  the  vessel  •>«>«  1941 
lived. 

Pea  Curiam,  Judgment  reversed  and  new  trial 

awarded. 


DEN  ON  DEM.  OF  RICHARD  GOW1NG  m.  JOSEPH  RICH. 

Where  land  was  purchased  by  A-  bat  the  deed  of  conveyance  was  made 
to  her  daughter  B.,  who  became  personally  liable  for  a  part  of  the  con- 
sideration money,  a  creditor  of  A.  cannot  sell  thia  land  nnder  an  execu- 
tion at  law  to  satisfy  a  judgment  obtained  by  him  against  A.  although 
the  land  was  so  conveyed  expressly  to  protect  it  from  the  debts  of  A. 

It  cannot  be  so  sold  by  virtue  of  the  Statute  of  Frauds,  Rev.  St  c.  50,  s. 
1,  because  that  only  avoids  conveyances  made  by  the  debtor  himself* 

Nor  cen  it  be  sold  under  the  Act  of  1812,  Rev.  Sl  c.  45,  s.  4,  subjecting 
trust  estates  to  execution,  for  that  only  applies  to  a  case,  in  which  the 
debtor,  the  ceitui  que  trtut,  could  immediately  and  unconditionally  claim 
a  conveyance  of  the  legal  estate  from  the  trustee— -not  to  one  where 
the  trustee  needs  the  legal  title  to  subserve  the  rights  of  himself  or  of 
third  persons. 

In  the  present  case  B.,  the  grantee  and  trustee,  before  she  could  be  com- 
pelled to  part  with  the  legal  title,  had  a  right  to  be  compensated  for 
the  money  she  had  paid  or  to  be  indemnified  for  the  liability  she 
had  incurred  in  relation  to  the  consideration  of  the  purchase. 

The  remedy  of  the  creditor  was  in  equity,  but  on  a  different  principle,  and 
that  is,  the  right  in  equity  to  follow  the  funds  of  the  debtor. 

The  cases  of  Brown  v.  Gravu,  4  Hawks  342;  GiUU  v.  McKay %  4  Dev. 
172;  and  Dobttn  v.  Ervrin,  1  Dev.  &  Bat.  569,  cited  and  approved. 

This  was  an  action  of  ejectment,  tried  at  Davie  Superior 
Court  of  Law  at  Fall  Term,  1840,  before  his  Honor  Judge 
Pearson. 

Both  parties  claimed  under  one  SheeVta     ^h*  defendant 
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June  1841  admitted  himself  in  possession.  The  pontiff  offered  in  ev- 
~  ;  idence  a  judgment  in  favor  of  one  Alexander  against  one 
v  Chloe  Oaks  and  others,  an  execution  thereon  and  a  sheriff's 
Rich,  deed  to  himself,  conveying  all  the  interest  of  the  said  Chloe 
Oaks.  The  plaintiff  then  offered  evidence  to  prove,  that 
the  said  Chloe  Oaks  in  the  year  1836,  while  the  suit  of  Alex- 
ander, which  was  for  a  debt  of  about  $2500  was  pending,  had 
sold  a  negro  and  had  sold  her  home  place  for  $700,  and  had 
contracted  verbally  to  buy  the  land  in  question  of  Sheeks 
for  $1250;  that,  on  the  day  agreed  upon  to  execute  the  writ- 
ings, Sheeks  went  to  the  house  of  Mrs.  Oaks,  when  be  was 
informed  by  Mrs.  Hoskins,  who  was  the  daughter  of  Mrs. 
Oaks  and  the  widow  of  one  Hoskins,  who  had  died  a  few 
years  before  insolvent,  leaving  his  widow  destitute  and  de- 
pendant upon  her  mother  for  support,  that  she  was  to  buy  the 
land  and  would  pay  for  it  and  take  the  deed  in  her  own 
name.  Sheeks  expressed  himself  willing  to  make  the 
deed  to  whoever  paid  him  the  money,  and,  accordingly, 
with  the  knowledge  and  consent  of  Mrs.  Oaks,  he  made  the 
deed  to  Mrs.  Hoskins  and  received  from  her  2700  in  cash,  of 
which  $600  was  in  one  hundred  dollar  bills,  and  took 
Mrs.  Hoskin's  note  under  seal  for  the  balance,  $550, 
Sheeks  stated  that  he  took  Mrs.  Hoskin's  note  without 
security,  because  he  was  told  and  believed  that  the 
land  was  bound  to  him  for  the  purchase  money.  The 
plaintiff  then  offered  evidence  to  prove,  that  Mrs.  Oaks 
had  bought  and  paid  for  the  land;  that  the  $700  paid  was 
her  money,  which  she  had  handed  to  Mrs.  Hoskins,  with 
the  understanding  that  the  deed  was  to  be  taken  in  the  name 
of  Mrs.  Hoskins  to  keep  off  the  creditors  of  Mrs.  Oaks;  and 
that  Mrs.  Hoskins  was  to  execute  the  note  for  the  balance  of 
the  purchase  money,  but  Mrs.  Oaks  was  to  pay  it.  The 
defendant  offered  evidence  to  shew  that  the  $700  was  the 
money  of  Mrs.  Hoskins — that  a  few  months  after  the  deed 
was  executed  and  after  Mrs.  Oaks  and  Mrs.  Hoskins  had  ta- 
ken possession  of  their  new  home,  the  land  in  question,  he 
had  married  Mrs.  Hoskins,  without  notice  of  any  implied 
tflist  in  Mrs.  Oaks,  and  had  been  compelled  to  pay  the  note 
of  S550  executed  by  his  wife.    The  plaintiff's  counsel  insist* 
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ed,  that,  if  in  fact  Mig.  Oaks  bad  bought  the  land  and  paid  June  1841 
$700  of  the  price  and  agreed  to  pay  the  balance,  and  made  "7     ' 
use  of  Mrs.  Hoskin's  name  in  the  deed  and  in  the  note,  as  a       Y 
cover  to  keep  off  creditors,  then  Mrs.  Oaks  had  a  tiust  estatej    Rich*  / 
which  was  subject  to  execution  sale  under  the  act  of  1812. 
The  defendant's  counsel  insisted,  1st,  that  supposing  the 
facts  to  be  as  contended  for  by  the  plaintiff's  counsel  and 
•that  Mrs.   Oaks  had  an  implied  trust,  the  purchaser  of 
of  this   trust  under  the   act  of  1812,    did   not   acquire 
the  legal  title,  but  his  remedy  was  in  equity.    2dly,  That 
the  act  of  1812  did  not   take   within    its  operation  an 
implied  trust.    3dly,  That  the  defendant,  as  husband,  was 
a  purchaser  for  valuable  consideration,  and,  if  he  married 
without  notice,  he  was  not  bound  by  the  trust.    4thly,  That, 
taking  the  facts  to  be  as  contended  for  by  the  plaintiff,  yet  if 
the  jury  were  satisfied  that  the  defendant  had  married  with- 
out notice  of  the  understanding  that  Mrs.  Oaks  was  to  pay 
the  $550  note,  and  had  been  compelled  to  pay  the  amount 
himself,  then  although  Mrs.  Oaks  had  a  trust  to  the  amount 
of  $700,  yet  he  also  had  a  trust  to  the  amount  paid  by  him, 
and  the  case  would  not  come  within  the  operation  of  the  act 
of  1812.   5thly,  The  defendant's  counsel  insisted,  as  a  matter 
of  fact  to  the  jury,  that  the  laud  was  bought  and  paid  for  by 
Mrs.  Hoskins  for  her  own  use  and  out  of  her  own  money 
and  insisted  that  it  made  no  difference  how  she  obtained  the 
money,  whether  by  loan  from  Mrs.  Oaks  or  from  her  other 
relations,  or  by  secreting  it  out  of  her  husband's  effects,  pro- 
vided it  was  not,  at  the  time  she  paid  it,  the  money  of  Mrs. 
Oaks. 

The  court  charged  that  to  entitle  the  plaintiff  to  recover, 
the  jury  must  be  satisfied  that  Mrs.  Oaks  had  bought  the 
land,  and  had,  for  the  purpose  of  avoiding  her  creditors,  re- 
sorted to  the  plan  of  handing  the  $700  to  Mrs.  Hoskins,  and 
getting  her  to  pay  it  over,  and  get  the  deed  in  her  name  and 
execute  the  note,  with  the  understanding  that  Mrs.  Oaks  was 
to  pay  the  amount  of  the  note  when  due;  that  if  these  were 
the  facts,  then,  although  the  legal  title  was  vested  in  Mrs. 
Hoskins  by  the  deed  of  Sheeks,  still  she  held  the  land  in 
trust  for  Mrs.  Oaks,  and  this  was  such  a  tr^st  3s  was  ^a^e  to 
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June  1841  execution;  and  the  plaintiff,  as  purchaser  under  the  sheriff's 
Gowing  8a'6>  by  virtue  of  the  act  of  1812,  acquired  not  only  the  trust 
w      estate  of  Mrs.  Oaks,  but  also  the  legal  estate  of  Mrs.  Hos- 
kins,  and  was  entitled  to  recover  in  this  action — that  the  po- 
sition taken  by  the  defendant's  counsel,  that  a  husband,  mar- 
rying without  notice,  was  considered  in  the  light  of  a  pur- 
chaser for  a  valuable  consideration,  discharged  of  the  trust, 
was  not  true;  for  the  husband,  taking  by  operation  of  law, 
stood  in  the  place  of  the  wife,  and  took  no  greater  estate,  and 
was  bound  by  the  trust,  whether   he  had  notice  or  not— 
that  so  far  as  the  $560  note  was  concerned,  if  it  was  a  part 
of  the  understanding  that  the  note  was  to  be  given  in  the 
name  of  Mrs.  Hoskins,  but  Mrs.  Oaks  was  to  pay  it,  then, 
though  the  defendant,  by  marrying  Mrs.  Hoskins,  made  him- 
self liable  for  the  note,  and  had  in  fact  been  compelled  to  pay 
it;  still  his  paying  it  would  not  alter  the  case,  but  would  only 
place  him  in  the  situation  of  a  security,  who  had  paid  money 
for  Mrs.  Oaks,  without  thereby  acquiring  a  lien  upon  the 
land  or  any  interest  in  the  land.    On  the  other  hand,  if  the 
jury  were  not  satisfied  that  the  money  was  the  money  of  Mrs. 
Oaks,  but  came  to  the  conclusion  that  Mrs.  Hoskins  had  pro- 
cured it  either  by  loan  from  Mrs.  Oaks  or  in  any  other  way; 
or,  supposing  the  money  was  Mrs.  Oaks',  if  the  jury  were  not 
satisfied  that  Mrs.  Hoskins  gave  the  note  in  her  name  with 
the  understanding  that  Mrs.  Oaks  was  to  pay  it,  then  the  de- 
fendant would  be  entitled  to  a  verdict;  for  if  Mrs.  Hoskins 
gave  the  note  expecting  to  pay  it  herself,  then  the  trust  estate 
would  be  divided,  and  Mrs.  Hoskins  would  hold  the  land  in 
trust  for  Mrs.  Oaks  as  to  the  $700,  supposing  that  to  have 
been  her  money,  and  in  trust  for  herself  as  to  the  amount  of 
the  note,  and  thus  would  be  presented  the  case  of  a  mixed 
trust,  which  does  not  come  within  the  operation  of  the  act  of 
1812. 

There  was  a  verdict  for  the  plaintiff;  a  motion  for  a  new 
trial  for  error  in  the  opinion  of  the  court  was  discharged, 
and,  judgment  being  thereupon  rendered  for  the  plaintiff,  the 
defendant  appealed. 

Boyden  for  the  plaintiff. 

Caldwell  and  Winston  lot  the  defendant. 
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Rcffin,  C.  J,    InAtbe  instructions  to  the  jury,  the  inten- J»ne  1941 
tions  of  the  parties  and  the  true  character  of  the  transaction,  Qowin_ 
upon  which  the  deed  was  made  to  Hoskins,  were  fairly  sub-       v 
mitted  to  them.    It  must,  therefore,  be  assumed,  upon  this    Kich* 
verdict,  that  the  contract  of  purchase  was  made  by  Oaks  for 
her  own  benefit,  that  the  sum  paid,  $700,  was  her  money,  and 
that  she  was  to  pay  the  residue  of  the  purchase  money,  $550; 
and  that  she  did  not  give  her  own  note  as  a  security  there- 
for, but  procured  her  daughter  to  give  her  note,  with  the  un- 
derstanding that  Oaks  should  pay  it;  and  that  this  was  done 
with  the  view  to  conceal  the  interest  of  Oaks  from  her  credi- 
tors and  prevent  them  from  seeking  satisfaction  of  their  debts 
out  of  the  land.    We  are  then  to  treat  this  as  a  strong  case 
of  bad  faith,  in  which  clearly  the  daughter  held  upon  a  se- 
cret agreement  and  in  confidence  for  the  mother.   In  such  a 
case,  it  would  be  a  reproach  to  any  system  of  jurisprudence, 
if  it  provided  no  means  ot  reaching  the  land  or  the  interest  of 
the  mother  in  it,  for  the  payment  of  her  debts.    We  doubt 
not  but  her  interest  may  be  made  liable  for  her  debts;  but  the 
question  is,  whether  it  be  so  liable  as  to  be  the  subject  of  sale 
under  a  fieri  facias  on  a  judgment  at  law,  and  whether  the 
purchaser  at  such  a  sale  gets  the  legal  title  ?  Upon  that  ques- 
tion, after  deliberation,  we  have  come  to  a  conclusion  differ- 
ing from  the  opinion  held  by  his  Honor. 

Before  the  act  of  1812,  which  made  trust  property  subject 
to  legal  execution,  such  an  interest  as  this  certainly  could 
not  be  reached  at  law.  It  was  the  constaut  practice,  both'in 
England  and  this  country,  for  a  purchaser  to  take  his  con- 
veyance to  a  trustee;  and  it  was  allowed,  though  such  con- 
veyance defeated  dower,  and  prevented  the  redress  of  creditors 
at  law,  and  obliged  them  to  sue  in  a  Court  of  Equity.  The 
act  of  1812  altered  and  corrected  that,  in  cases,  in  which  a 
person  is  seized  simply  and  purely  for  the  debtor,  without 

any  beneficial  interest  in  the  party  having  the  legal  title  or 
in  any  other  person  except  the  debtor  in  execution.  Brown 
v.  Graves,  4  Hawks,  342.  Gillis  v.  McKay,  4  Dev.  172. 
The  reason  for  thus  confining  the  operation  of  the  act  is,  that 
it  divests  the  whole  legal  estate  of  the  trustee,  and,  there- 
fore, can  only  extend  to  a  case,  in  which  the  trustee  doea 
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June  1841  not  need  that  title  to  subserve  the  rights  of  himself  or  third 
*7j     !      persous.      The  act  embraces,  therefore,  only  the  case  in 
v       which  the  debtor  in  execution  might  call  upon  the  trustee 
Rich,    for  a  conveyance  of  the  legal  estate,  or,  at  the  least,  if  there 
were  several  equitable  joint- tenants  for  a  conveyance  of  such 
part  of  the  legal  estate,  as  would  be  commensurate  with  his 
equitable  right.      The  act  in  no  case  gives  to  the  creditor  of 
the  cestui  que  trust  an  interest  or  power  over  the  estate,  le- 
gal or  equitable,  greater  than  that  to  which  the  cestui  que 
trust  may  be  entitled.    The  purchaser  holds  the  land  exact- 
ly as  the  debtor  held  the  trust.  The  act  does  not,  therefore,  at 

nil  proceed  on  the  idea  of  a  fraud  in  the  creation  of  the  trust; 
or  provide  that,  by  reason  thereof,  the  trustee  shall  be  de- 
deprived  of  any  interest  in  himself,  derived  by  the  same  con- 
veyance. But  it  is  founded  on  the  fact  that  the  debtor,  being 
entitled  to  the  trust,  is,  in  equity  and  in  substance,  the  owner 
of  the  land,  and  therefore,  that  it  ought  to  be  liable  to  be 
sold  for  his  debts.  The  interest  of  the  debtor,  as  cestui  que 
trusty  is  the  subject  of  sale  and  the  purchaser  can  get  no 
more.  He  therefore  is  to  stand  precisely  in  the  shoes  of  the 
debtor,  except  that  the  debtor  would  have  been  obliged  to 
apply  to  the  chancellor  to  obtain  the  legal  title;  whereas  the 
purchaser  gets  that  also  by  the  sheriff's  deed.  The  question 
then  is,  whether,  as  between  the  debtor  in  execution  and 
the  person  having  the  legal  title,  the  former  could,  in  the 
state  of  the  dealings  between  them,  call  for  an  immediate 
conveyance  from  the  latter?  Now  we  are  clearly  of  opinion, 
that  the  daughter  would  not  have  been  compelled  to  convey 
to  the  mother,  without  first  being  discharged  from  her  note, 
given  for  a  part  of  the  purchase  money,  or,  after  the  money 
was  paid,  without  its  being  repaid.  If  Oaks  had  given  her 
note  and  Hoskins  had  executed  it  as  her  surety,  the  latter 
would  have  been  entitled  to  retain  the  legal  title,  as  a  securi- 
ty in  the  nature  of  a  mortgage.  This  is  the  same  case  in 
substance.  Hoskins  gave  her  note  for  Oaks'  debt,  and  the 
latter  agreed,  as  she  ought,  to  pay  it.  But  she  did  not,  and 
the  former  paid  it;  and,  being  for  the  purchase  money  of 
this  very  land,  the  title  could  not  be  taken  from  uer,  without 
making  her  whole.    As  between  these  parties,  that  cannot 
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be  denied.  But  it  is  contended,  the  bad  faith  towards  the  Jon*  1841 
mother's  creditors  is  an  ingredient  in  the  case,  which  re-»  . 
pels~all  claim  of  the  daughter  upon  the  land,  as  against  the  °*ln& 
creditors,  and  gives  them  a  higher  right  than  the  mother.  Rich* 
Not,  we  think,  under  this  aet  of  1812.  We  have  already 
endeavored  to  shew,  that  the  remedy  given  by  it  does  not 
stand  on  the  footing  of  fraud.  But  another  view  will  render 
this  still  clearer.  If  there  was  an  intention  to  defraud  credit- 
ors, then  it  is  a  settled  principle,  that  equity  will  help  neither 
party  to  such  a  contract;  and,  consequently,  the  mother 
could  not  have  had  a  decree  against  the  daughter  for  a  con- 
veyance, nor  could  the  creditor  of  the  mother,  that  is  to  say, 
by  way  of  insisting  on  such  a  trust  and  asking  its  execution, 
since  that  would  be  to  affirm  and  enforce  a  fraudulent  intent. 
The  remedy  of  the  creditor  is  founded  on  a  different  princi- 
ple, which  is,  the  right  in  equity  to  follow  the  funds  of  the 
debtor.  Bobson  v.  Erwin,  1  Dev.  &  Bat.  569.  When  the 
estate  was  once  in  the  debtor  and  has  been  conveyed  by  him 
in  trust  for  himself,  the  redress  of  the  creditor  is  plain  at  law 
upon  either  of  two  grounds.  He  may  sell  the  trust,  and  that 
will,  under  the  act  of  1812,  carry  the  legal  estate;  or  he  may 
treat  the  conveyance  as  fraudulent  and  null  ab  initio  under 
the  act  of  13th  Eliz.  (Rev.  St.c.50,  s.  1,)  and  therefore  as  leav- 
ing the  legal  title  in  the  debtor.  But  this  last  is  invoking 
another  statute  which  is  not  applicable  to  a  case  like  that  be- 
fore us;  which  is  not  of  a  conveyance  by  a  debtor  of  land 
before  owned  by  her,  but  that  of  a  purchase  by  the  debtor 
and  a  conveyance  to  a  trustee  for  her.  That  the  statute  of 
Eliz.  does  not  apply,  to  the  case  of  a  purchase  by  the  debtor 
is  elear  from  the  consideration,  that  it  operates  entirely  by 
making  void  the  assurances  within  its  purview.  In  this 
case,  that  would  leave  the  title  in  Sheeks,  the  vendor,  which 
would  not  serve  the  plaintiff's  purpose.  As  has  been  already7 
mentioned,  however,  before  the  statute  29th  Charles  2nd, 
from  which  our  act  of  1812  is  taken,  purchases  were  daily 
made  in  England  in  the  name  of  trustees;  and,  though  equU 
ty  found  means  of  paying  out  of  the  estate  the  debts  of  the 
person,  who,  in  the  view  of  that  court,  was  the  owner,  yet 
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June  1841  the  purchase  and  conveyance  to  the  trustee  were  never  deem- 
.   ~ed  within  the  statute  of  Elizabeth,  so  as  to  subject  the  land  to 
T       a  legal  judgment  and  execution.    That  was  the  cause  of 
Rich,    passing  the  acts  to  operate  at  law  on  the  trusts,  qua  trusts. 
And  they  have  never  been  construed  to  give  moie  to  the 
creditor  than  the  debtor  could  equitably  claim,  nor  to  ap- 
ply to  a  case  in  which  the  debtor  could  not,  immediately  and 
u  nconditionally  claim  a  conveyance  of  the  legal  estate.    As 
Oaks  could  not,  in  this  case,  have  done  that,  but  must  have 
indemnified  Hoskins  or  her  husband  for  the  money  paid  as 
her  surety,  in  part  of  thsLpurchase  money,  the  case  is  not 
within  the  act  of  1812,  and  the  land  was  not  subject  to  be 
sold  under  execution. 

Per  Curiam,        Judgment  reversed  and  venire  de  novo 

awarded. 
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HANNAH  RAGLAND  &  OTHERS  v.  CHARLOTTE 
HUNTINGDON  &  OTHERS. 

» 

On  Ike  trial  of  an  issue  delimit  vcl  turn,  where  the  will  is  propounded  by  • 
two  legatees,  one  of  whom  is  a  colored  woman,  and  the  other  a  white  ___ 
woman,  and  the  caveators  are  colored  persons,  the  caveators  may  prove 
by  other  colored  persons  the  declarations  of  the  colored  woman,  one  of 
the  parties  propounding,  in  relation  to  the  subject  matter  of  the  issue. 

Where  it  was  proved  by  one  of  the  only  two  subscribing  witnesses  to  a 
will,  offered  as  a  will  of  real  estate,  that  he  was  requested  by  the  testa* 
tor  to  prepare  his  will  according  to  his  instructions,  and  he  did  so,  and 
signed  his  name  as  a  witness  before  the  testator  signed,  but  not  in  his 
presence,  and  then  read  the  will  to  the  testator,  and  told  him  he  had 
signed  as  a  witness,  and  the  testator  approved  and  executed  it,  and  the 
other  witness  then  signed  in  presence  of  the  testator,  held  that  this 
was  not  a  valid  execution  of  a  will  to  pass  real  estate,  the  Statute  re* 
quiring  boih  the  witnesses  to  sign  in  the  pretence  if  the  testator. 

A  will  was  offered  for  probate  in  the  County  Court — a  caveat  entered  bj 
the  defendants— and  on  the  issue  being  found  in  favor  of  the  will,  both 
as  to  real  and  personal  estate,  the  defendants  appealed.  On  the 
trial  in  the  Superior  Court,  the  jury  found  it  to  be  a  good  will  for  per- 
sonal, but  not  for  real  estate.  Held  that  the  plaintiffs  had  a  right  to  re- 
cover from  the  defendants  their  costs  both  in  the  County  and  Superior 
Courts.  If  the  defendants  had  appealed  only  from  so  much  of  the 
judgment  of  the  County  Court  as  related  to  the  real  estate,  then  the 
costs  of  the  Superior  would  have  followed  the  judgment  of  that  Court. 

The  case  of  McRainey  v.  Clark,  N.  C.  Term  Rep.  278,  cited  and  ap- 
proved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Cumberland  county  at  Spring  Term,  1841, 
his  Honor  Judge  Dick  presiding.  The  issue  tried  in  the  case 
was  an  issue  of  devisavit  vel  non,  which  came  up  from  the 
County  Court  upon  the  appeal  of  the  caveators,  the  jury  be- 
low having  found  that  the  paper  writing  propounded  was 
the  last  will  and  testament  of  George  Ragland  dec'd,  suffi- 
cient in  law  to  pass  both  real  and  personal  estate,  and  judg- 
ment having  been  rendered  accordingly.  On  the  trial  in  the 
SuperiorCourt  the  caveators  contested  thevalidity  ol  the  will 


562*  IN  THE  SUPREME  COURT 

June  1841  both  as  to  real  and  personal  estate,  upon  the  ground,  that,  at 

Ragland  l^e  ma^n?  °f  t^ie  w*"»  ^e  supposed  testator  was  nan  com- 
t      pos  mentis.    In  support  of  this  proposition  two  witnesses 

Homing-  were  offered  by  the  caveators,  who  were  objected  to  by  the 
plaintiflb,  on  the  ground  that  they  were  persons  of  color,  by 
whom  the  defendants  stated  that  they  expected  to  prove  ad- 
missions of  Hannah  Ragland,  one  of  the  plaintiffs,  that  the 
testator  was  of  unsound  mind  at  the  execution  of  the  will.  It 
was  admitted  by  the  plaintiffs,  that  the  testator  was  a  free  man 
of  color,  that  Hannah  Ragland,  his  widow,  and  one  of  the 
plaintiffs,  was  a  free  woman  of  color,  and  that  both  the  de- 
fendants were  free  persons  of  color ;  but  it  was  equally  cer- 
tain that  Rachel  Ann  Arey  was  of  pure  white  blood,  and  this 
was  not  denied  by  the  defendants.  Whereupon  his  Honor 
rejected  the  testimony.  The  defendants  then  insisted  that 
Rachel  Ann  Arey  being  an  infant  within  twenty  one  years 
of  age,  which  was  not  denied,  was  improperly  a  party  to  the 
record,  and,  as  she  did  not  appear  by  guardian  or  next  friend 
her  appearance  was  a  nullity;  and,  therefore,  moved  that  her 
name  be  stricken  from  the  record.  His  Honor  replied  that 
however,  he  might  have  disposed  of  the  motion,  had  it  been 
made  at  the  proper  time,  he  considered  it  was  now  out  of 
time,  the  cause  having  been  put  to  the  jury  in  its  then  condi- 
tion, and  he  would  reject  the  motion.  One  of  the  persons 
introduced  by  the  plaintiffs  as  one  of  the  subscribing  wit- 
nesses to  the  will  (there  being  but  two  subscribing  witnesses) 
testified  that  he  was  much  in  the  confidence  of  the  testator, 
that  on  the  evening  before  the  paper  writing  was  signed  by 
the  testator,  he,  the  witness,  was  sent  for  by  the  testator,  and, 
upon  visiting  him,  found  him  in  bed,  and  was  informed  by 
him  that  he  had  been  quite  sick,  but  that  he  had  taken  medi- 
cine, which  had  acted  well,  and  he  was  now  much  better, 
and  believed  himself  recovering,  but  in  case  of  accident,  he 
desired  to  make  his  will,  and  wished  him  (the  witness)  to 
write  it  for  him  and  become  one  of  the  subscribing  witnesses, 
and  be  wished  a  Mr.  Southerland  to  be  the  other— that  he  (the 
witness)  lived  on  the  next  lot  to  the  testator,  and  Mr.  South- 
erland was  also  a  near  neighbor — that  the  witness  took  mem- 
orandums of  the  wishes  of  the  testator,  which  he  took  home 
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with  him,  and  there  prepared  the  will— that  after  writing  JoDe  1841 
the  will,  he  wrote  the  note  of  attestation  in  continuation,  viz-  Ra  |and 
"  Signed,  sealed,  published  and  declared  to  be  my  last  will  .  v 
and  testament,  this  26th  day  of  September,  1835,  in  presence  Hanting- 
of,"  and  then  signed  his  name  as  a  subscribing  witness — that 
on  the  following  morning,  when  he  took  the  will  over  to  the 
testator,  he,  the  witness,  informed  him  that  he  had  written 
the  will  and  signed  as  a  subscribing  witness,  recording  to 
bis  request,  and  read  over  to  him  the  whole  will,  with  the 
note  of  attestation  and  his  own  (the  witness's)  name  as  sub- 
scribing witness — that  the  will  was  read  over  to  the  testator 
three  times,  and  he  approved  its  contents — that  the  testator 
had  the  will  in  his  own  hands  and  examined  it,  and,  although 
he  was  not  a  scholar,  could  not  write,  and  could  read  very 
little,  if  at  all,  he  was  yet  a  man  of  business,  and  conversant 
with  business  papers,  and  understood  well  the  ordinary 
forms  of  executing  deeds  and  other  papers,  and  could  tell 
when  one  was  signed  by  a  subscribing  witness — that  the  tes- 
tator then  proceeded  to  sign  the  paper  in  his  presence  and 
that  of  the  other  subscribing  witness,  and  signed  it  with  a 
perfect  knowledge  and  understanding  that  he  (the  witness) 
had  previously  signed  it  as  a  subscribing  witness — that  the 
witness  saw  the  testator  sign  the  paper,  and  that  it  was  im- 
mediately subscribed,  at  the  request  and  in  the  presence  of 
the  testator,  by  the  other  subscribing  witness — and  that  the 
witness  did  not  renew  his  signature,  but  the  will  was  left 
with  the  testator,  who  understood  and  believed  that  his  will 
was  fully  executed.  His  Honor  thereupon  charged  the  jury 
that  the  paper  writing,  under  the  circumstances  of  the  exe- 
cution deposed  to  by  the  subscribing  witness,  was  not  in 
law  a  will  sufficient  to  pass  real  estate;  but  whether  it  was 
sufficient  in  law  to  pass  personal  estate,  depended  up- 
on whether  or  not  they  should  be  of  opinion,  from  the  evi- 
dence, that  the  supposed  testator  was,  at  the  time  of  signing 
the  paper,  of  sound  and  disposing  mind  and  memory.  Un- 
der this  charge  the  jury  found  the  paper  writing  to  be  the 
last  will  and  testament  of  George  Ragland,  sufficient  to 
pass  personal  property,  but  not  sufficient  to  pass  real  estate. 
A  motion  was  thereupon  made  by  the  plaintiffs  that  they  re- 
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Jom  1841  cover  their  costs  against  the  defendants  in  both  courts,  and 
->    .    ,  for  judgment  against  the  securities  to  the  appeal  bond;  and 
T      on  the  part  of  the  defendants  it  was  moved  that  the  defend* 
HaoUng-  ants  have  judgment  for  their  costs  in  both  courts.      Where* 
on*     upon  it  was  adjudged  by  the  court  that  the  plaintiffs  do  re- 
cover their  costs  in  the  county  court,  and  that  the  defend- 
ants do  recover  their  costs  in  the  Superior  Court;  but  no 
judgment  was  rendered  against  the  securities  to  the  appeal. 
The  plaintiffs  then  obtained  a  rule  upon  the  defendants  to 
shew  cause  why  a  new  trial  should  not  be  granted,  because 
of  error  in  the  charge  of  the  court,  upon  the  point  of  the 
due  execution  of  the  will  as  to  real  estate — and    the  de- 
fendants obtained  a  rule  upon  the  plaintiffs  to  shew  cause 
why  a  new  trial  should  not  be  granted  for  error  in  the  court 
in  rejecting  the  testimony  of  the  colored  witnesses,  and  in 
refusing  to  strike  out  the  name  of  Rachel  Ann  Arey  in  the 
cause.    Both  rules  were  discharged,  and  both  parties,  being* 
dissatisfied  therewith  and  with  the  judgment  as  to  costs, 
prayed  an  appeal  to  the  Supreme  Court,  which  was  granted. 


W.  H.  Haywood  and  Strange  for  plaintiffs. 
No  counsel  for  the  defendants. 

Daniel,  J.  First)  were  the  two  colored  persons,  who 
were  offered  by  the  defendants  to  prove  the  admissions  of 
Hannah  Ragland,  competent  witnesses?  We  are  of  the  opinion 
that  they  were  competent.  In  the  case  of  The  King  v.  the 
Inhabitants  of  Hardwick,  11  Bast.  589,  it  was  decided,  that 
when  a  suit  is  pending  against  a  great  number  of  persons| 
who  have  a  common  interest  in  the  decision,  a  declaration 
made  by  one  of  the  persons  concerning  a  material  fact  with- 
in his  own  knowledge,  is  evidence  against  him  and  all  the 
other  parties  with  him  in  the  suit;  because  as  he  is  not  liable 
to  be  called  upon  to  give  evidence  upon  oath  of  the  fact, 
being  a  party  to  the  suit,  his  declaration  of  it  must  be  evi- 
dence for  the  opposite  party.  In  Mc  Rainy  v.  Clark,  N.  C. 
Term  R.  278,  it  was  held  that,  where  the  executors  and  de- 
vises are  regularly  made  parties  plaintiffs  to  an  issue  of  devi- 
savit  vel  non>  the  declarations  of  some  of  them  were  to  be 
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received.  The  act  of  Assembly  (I  Rev.  St.  c.  31,  s.  81,)  disa-  Jane  1841  ' 
bles  people  of  color,  within  certain  degrees,  from  being  wit.  "J" — ~~ 
nesses,  except  against  each  other.  The  defendants  are  people    agTan 
of  color;  and  the  plaintiff  Ragland,  whose  admissions  are  Hunting- 
sought  to  be  given  in  evidence,  is  also  a  woman  of  color.  We       on" 
think  that  the  witnesses  were  competent  to  give  evidence  ot 
her  admissions  and  declarations.    It  comes  within  the  ex- 
ception in  the  statute;  and  the  circumstance  that  Arey,  a  co- 
plaintiff,  might  be  incidentally  affected  by  such  evidence, 
was  not  sufficient  to  exclude  them.    The  evidence  should 
have  been  received  and  the  jury  would  judge  what  it  was 
worth. 

Secondly.  The  act  of  Assembly  (Rev.  St.  c.  122,  s.  1,) 
declares  that  no  will  or  testament  shall  be  good  or  sufficient, 
in  law  or  equity,  to  convey  or  give  any  estate  in  lands,  &c, 
unless  such  last  will  shall  be  subscribed  in  the  presence  of 
the  testator  by  two  witnesses  at  least.  This  will  was  not 
subscribed  by  two  witnesses  in  the  presence  of  the  testator. 
Much  argument  has  been  urged  upon  us  by  the  plaintiffs' 
counsel,  to  bring  this  case  within  the  meaning  of  the  act; 
but  we  think  it  was  the  meaning  of  the  Legislature,  that 
the  heirs  at  law  should  not  be  disinherited,  but  by  a  strict 
compliance  with  the  words  of  the  act,  and  that  the  door  to 
fraud  should  be  completely  shut.  The  charge  of  the 
Judge  was  therefore  right  on  this  branch  of  the  case. 

Thirdly.  In  all  actions  whatever,  the  party,  in  whose  fa 
vor  judgment  shall  be  given,  shall  be  entitled  to  full  co6ts 
unless  otherwise  directed  by  statute.  Rev.  St.  c.  31,  s.  79. 
The  plaintiffs,  having  prevailed  upon  the  issue  in  the  Supe- 
rior Court,  although  to  a  less  extent  thau  they  had  in  the 
County  Court,  were  nevertheless  entitled  to  full  costs.  If 
the  defendants  had  appealed  from  so  much  of  the  judgment 
in  the  County  Court,  as  related  to  the  due  execution  of  the 
will  as  a  will  of  lands,  and  permitted  it  to  have  been 
proved  as  to  the  personal  estate,  then  the  costs  in  the 
Superior  Court  would  have  followed  the  judgment  in  that 
court 

Pek  Curiam,        Judgment  reversed  and  a  new  trial  a- 

warded. 
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June  1841  HENRY  C.  FORTESCUE,  Adm'r,  &c  v.  FENNER  B. 
SATTERTHWA1TE. 

A  testator  devised  certain  negroes  to  hit  three  children,  J,  S.  and  N.  and 
then  proceeded  as  follows :  "  In  case  either  of  my  said  children  should 
die  without  heir  lawfully  begotten,  it  is  my  wish  that  the  property 
shoold  he  equally  divided  between  the  children  then  Hiring,  whether  J. 
S.  or  N."  J.  died  first.  N.  then  died  witboot  issue,  leaving  S.  sur- 
viving. Held  that  under  this  limitation  8.,  the  surviving  child*  took 
the  property  belonging  to  N. 

S.  the  survivor,  bad  previously  intermarried  with  the  plaintiff,  and  after 
this  intermarriage,  and  before  the  death  of  N.,  the  plaintiff  conveyed 
the  negroes,  now  in  controversy,  being  part  of  those  in  which  his  wife 
hsd  a  contingent  interest,  to  the  defendant.  Held  that  this  deed  was 
an  estoppel  as  to  the  husband,  and  when  bis  wife  acquired  a  Tested  in- 
terest by  the  death  of  N.,  such  interest  passed  to  the  defendant  by  force 
of  the  said  deed,  either  upon  the  principle  that  the  interest,  when  it 
accrued, /«f  Me  estoppel,  and  thereby  gave  an  absolute  title,  or  that  the 
deed  operated  as  a  release  of  the  wife's  chose*  inaction. 

If  the  words  in  a  deed  of  sale  of  goods  and  chattels  plainly  evidence  a 
sale,  this  is  sufficient  without  technical  words.  Such  a  deed  of  sale 
may  be  made  without  any  words  of  "  bargain  and  aale"  as  well  as 
with  those  words. 

Contingent  interests,  such  as  executory  divises,  &c.  are  assignable.  A 
postibiliiy  cannot  be  transferred,  but  by  a  possibility  is  meant,  the  mere 
expectancy  of  an  heir  apparent,  or  of  one  who  is  next  of  kin  to  a  liv- 
ing man,  or  the  prospect  of  having  a  legacy  left,  &c. 

The  case  of  Burnett  v.  Roberts,  4  Dev.  83,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Beaufort  County,  at  the  Spring  Term,  1841, 
his  Honor  Judge  Bailey  presiding.  The  case  was  one  of 
trover,  brought  to  recover  the  value  of  three  negroes,  Violet, 
Matilda  and  Bill.  These  negroes  were  the  children  of  negro 
woman  Mirny,  who  belonged  to  one  William  Satterthwaite, 
deceased.  The  said  William  Satterthwaite  made  and  pub- 
lished his  last  will  and  testament,  dated  17th  September, 
18 10.  The  plaintiff  claimed  under  the  following  clauses  in 
the  said  will :  "  I  give  and  bequeath  to  my  daughter  Nancy 
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Sattertbwaite,  one  negro  woman  named  Mirny  and  Jaban,  Jane  1841 

and  one  bed  and  furniture.  &c.  to  her  and  her  heirs  forever."  ~ 

The  testator,  after  making  several  bequests  to  his  other  chil*  v 
dren,  says:  "In  case  of  either  of  said  children  should  die  Waiter* 
without  heir  properly  begotten,  it  is  my  wish  that  the  prop- .  wat  * 
erty  should  be  equally  divided  between  the  children  then  liv- 
ing, whether  James,  Nancy  or  Sally."  The  plaintiff  died, 
leaving  Sally,  the  plaintiff's  intestate,  James  and  Nancy,  his 
children  and  the  legatees  mentioned  in  the  said  will.  James 
died  first;  Nancy  then  died  without  issue,  in  July,  1836,  leav- 
ing Sally  the  only  survivor  And  the  question  was,  wheth- 
er Sally  was  entitled  to  the  negroes  under  the  last  clause,  as' 
aforesaid.  The  defendant  contended  that  the  limitation  over 
was  too  remote,  and  the  plaintiff  conld  not  recover.  And, 
furthermore,  he  offered  in  evidence  a  bill  of  sale  from  Nancy 
Sattertbwaite,  dated  28th  May,  1833,  for  the  negroes  in  con- 
troversy, a  copy  of  which  is  annexed,  marked  (B) ;  and,  also, 
an  agreement  between  Henry  C.  Fortescue  and  the  defend- 
ant, dated  27th  January,  1834,  (after  the  said  Henry's  mar- 
riage with  Sally)  agreeing  to  refer  the  rights  of  the  said  Hen- 
ry, and  the  defendant  to  the  negroes  of  the  said  Nancy,  claim- 
ed by  them  respectively,  to  the  award  of  certain  arbitrators,  * 
the  decision  of  the  arbitrators  in  favor  of  the  defendant  as  re- 
gards the  negroes  now  in  controversy,  and  also  a  bill  of  sale 
for  these  negroes  from  Henry  C.  Fortescue  and  his  wife  Sal- 
ly, (the  plaintiffs'  intestate)  to  the  defendant,  dated  27th  Janu- 
ary, 1834,  made  in  pursuance  of  the  award.  A  copy  of  this 
bill  of  sale  is  hereunto  appended,  marked  (D.)  All  which 
testimony  was  rejected  by  the  Court  Nancy  died  intestate, 
and  without  issue  in  July,  1836.  Sally  was  a  feme  covert, 
at  the  execution  of  the  said  deed. 

His  Honor  Judge  Bailey  was  of  opinion  that  the  limita- 
tion in  the  will  was  not  too  remote,  but  that  the  words,  then  . 
living,  whether  James,  Nancy  or  Sally,  tied  np  the  con- 
tingency to  the  death  of  the  first  taker  without  issue.  Un- 
der this  instruction,  the  jury  returned  a  verdict  for  the  plain-  * 
tiff.  A  new  trial  having  been  moved  for  and  refused,  and 
judgment  having  been  rendered,  pursuant  to  the  verdict,  the 

defendant  appealed. 

25 
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Satier- 
thwaitt. 


(B.) 
Copy  of  Bill  if  Sale  from  Nancy  Satterthwaite. 

Know  all  men  by  these  presents  that  I  Nancy  Satter- 
thwaite of  the  State  of  North-Carolina  and  County  of  Beau- 
fort, for  and  in  consideration  of  the  love  &  affection  which  I 
have  unto  my  nephew  Fenner  B.  Satterthwaite  of  the  afore- 
said County  and  State,  and  the  sum  of  one  dollar  to  me  in 
hand  paid  by  the  said  Fenner,  &c.  do  hereby  alien,  set  off 
and  confirm  unto  my  said  nephew  Fenner  B.  Satterthwaite 
oil  my  right,  title,  interest  and  claim  which  I  have  in  and  to 
the  following  negroes  (describing  among  others  the  negroes 
claimed  in  the  plaintiff's  declaration,)  all  of  which  described 
negroes  unto  my  said  nephew  Fenner  B.  Satterthwaite,  his 
heirs  and  assigns  <fcc.  forever.  (Then  follows  a  clause  of 
warranty  against  all  persons,  claiming  by,  through,  or  under 
her.)  Signed,  sealed,  witnessed  and  registered  according  to 
law  and  dated  the  28th  May.  1833. 

(D.) 

Copy  of  the  deed  from  Henry  C.  Fortescue  and  his  wife 

to  the  defendant. 
Know  all  men  by  these  presents,  that  we,  Henry  C.  For- 
tescue and  wife  Sally,  of  the  part,  and  Fenner  B.  Satter- 
thwaite of  the  other  part,  all  of  the  County  of  Beau- 
fort and  State  of  North  Carolina,  witnesseth  that  we,  Henry 
C.  Fortescue  and  wife  Sally,  do  by  these  presents*  for  and  in 
consideration  of  one  dollar  to  us  in  hand  paid  by  Fenner  B. 
Satterthwaite,  the  receipt  thereof  we  do  hereby  acknowledge 
and  ourselves  fully  satisfied  for  all  our  right,  title  and  inter- 
est, which  we  now  or  may  have  in  and  to  negro  woman  Vio- 
let and  child  not  named,  Matilda  and  Jim,  formerly  the  prop- 
erty of  Nancy  Satterthwaite— and  we,  the  aforesaid  Henry 
C.  Fortescue  and  his  wife  Sally,  do  for  ourselves,  our  heirs, 
executors  and  administrators  covenant  to  and  with  the  said 
Fenner  B.  Satterthwaite  to  warrant  and  defend  the  title  of 
the  said  negroes  from  the  proper  claim  ol  all  persons  claim 
ing  by,  from  or  under  us,  to  the  only  proper  use  and  benefit 


OF  NORTH  CAROLINA.  669 

of  him  the  said  Fenner  B.  Satterthwaite,  to  him,  his  heirs,  ex.  Ju»  W41 
ecutors,  administrators  and  assigns.  As  witness,  oar  hands  y0rt6ecu~ 
and  seals,  this  27th  Jan.  1834.  ▼ 

Signed,  sealed,  witnessed,  delivered  and  registered,  all  ac-  jjj^j^ 
according  to  law 

/.  H.  Bryan>  for  the  plaintiff. 
W.  H.  Haywood  and  Iredell,  for  the  defendant. 

Daniel,  J.  This  an  action  of  trover  for  the  conversion  of 
three  slaves.  Pleas,  The  general  issue  and  release.  Willi- 
Satterthwaite  in  the  year  1813  bequeathed  legacies  to  each  of 
his  three  children,  James,  Nancy,  and  Sally.  The  testator, 
after  making  several  other  devises  and  bequests  in  his  will, 
then  proceeds  and  says,  "In  case  either  of  my  said  children 
should  die  without  heir  lawfully  begotten,  it  is  my  wish 
that  the  property  should  be  equally  divided  between  the 
children  then  living,  whether  James,  Nancy  or  Sally."  The 
said  three  children  were  alive  at  the  death  of  their  father.  Af- 
terwards James  first  died;  Nancy  then  died  without  issue  (in 
July,  1836,)  leaving  Sally  the  only  survivor.  The  slaves 
in  controvercy  were  a  part  of  those  bequeathed  to  Nancy  as 
aforesaid.  Sally  had  married  the  plaintiff  Fortescue;  and 
she  and  her  husband  on  the  27th  January,  1834,  executed  to 
the  defendant,  then  in  possession,  the  deed  for  the  said  slaves, 
marked  in  this  case  with  the  letter  (D.)  Sally,  the  plain- 
tiff's wife,  died,  and  he,  as  her  administrator,  has  brought 
this  action.  The  Judge  was  of  opinion,  that  the  contingent 
interest  or  executory  devise,  which  each  one  of  these  child- 
ren had  in  the  legacies  to  the  other  children,  was  not  too 
remote;  but  that  the  words  "then  living,  whether  James, 
Nancy  or  Sally"  tied  up  the  contingency  to  the  death  of 
the  first  taker  without  issue.  But  the  Judge  refused  to  per- 
mit the  aforementioned  deed  from  the  plaintiff  to  the  defend- 
ant to  be  received  in  evidence.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed.  , 

We  agree  with  the  Judge  that,  in  this  case,  the  limitation 
over  to  Sally,  the  survivor,  of  the  legacy  given  to  Nancy,  on 
her  dying  without  issue,  was  not  too  remote;  but  that  it  was 
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June  1841  a  good  executory  devise.    The  meaning  of  the  testator  is 
Z  plain,  that  on  any  one  or  two  of  the  children  dying  without 

t  issue,  the  survivor  or  survivors,  then  living,  whether  James, 
Batter-  Nancy  or  Sally,  should  have  the  legacy,  which  bad  been  be- 
fore given  to  the  one  so  dying.  The  contingent  interest,  if 
it  ever  could  vest,  must  necessarily  vest  during  the  period  of 
a  life  or  lives,  that  were  in  being  at  the  death  of  the  testator. 
The  words  "then  living"  tie  up  the  limitation  during  the 
lives  of  the  three  children. 

We  do  not  agree  with  the  Judge  in  the  rejection,  as  evi- 
dence, of  the  deed,  which  Fortescue  and  wife  executed  to 
the  defendant  in  1834,  and  during  the  life  of  Nancy.  It  is 
true,  as  stated  in  the  argument,  that  a  possibility  cannot  be 
transferred  at  law.  But  by  a  possibility  we  mean  such  an 
interest,  or  the  chance  of  succession,  which  an  heir  apparent 
has  in  his  ancestor's  estate;  which  a  next  of  kin  has  of 
coming  in  for  a  part  of  his  kinsman's  estate;  which  a  relation 
has  of  having  a  legacy  left  him,  dec.:  Such  interests  as  these, 
we  conceive,  are  the  true  technical  possibilities  of  the  com* 
monlaw.  2  P.  Wil.  181;  Whitfield  v.  Faucet,  1  Ves.  381; 
Atherley  on  Mar.  Sett.  5f .  But  executory  devises  are  not 
considered  as  mere  possibilities,  but  as  certain  interests 
and  estates.  Gurnet  v.  Wood,  Willes  211;  Janes  r.  Roe, 
3T,R  93.  In  the  last  case  the  Judges  seem  to  have  con- 
sidered it  as  settled,  that  contingent  interests,  such  as  execu- 
tory devises  to  persons  who  were  certain,  were  assignable. 
They  may  be  assigned  (says  Atherley  p.  55)  both  in  real 
and  personal  estate,  and  by  any  mode  of  conveyance,  by 
whioh  they  might  be  transferred,  had  they  been  vested  re- 
mainders. In  the  present  case,  however,  it  is  unnecessary  to 
discuss  the  question  how  far  the  deed  would  have  bound 
the  wife,  in  case  the  husband  had  died  before  the  contingency 
happened,  and  left  her  surviving.  The  deed,  as  to  the  bus* 
band,  is  an  estoppel,  and  when  his  wife  acquired  a  vested  in- 
terest, to  wit,  in  1836,  on  the  death  of  Nancy,  the  said  inter- 
est passed  to  the  defendant  by  force  of  the  said  deed,  either 
upon  the  principle  that  the  interest,  when  it  accrued,  fed  the 
estoppel  {Doe  ex  Dem.  Christmass  v.  Oliver,  2  Smith's 
Select  Cas.  417,)  or  the  deed  operated  as  a  release  of  his 
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wife's  choses  in  action.  If  the  deed  be  considered  as  a  re-  Jww  1841 
lease,  the  interest  of  the  wife,  as  well  as  that  of  the  husband, «  " 
was  by  it  extinguished,  &>  there  was  nothing  left  to  survive  to  v 
her  administrator.  Burnett  v.  Roberts^  4  Dev:  83;  1  Shep.  ^JJJJJJ 
Touch  333;  2  Do.  161,  Preston's  Ed.;  1  Roper  on  Hus.  &  Wife 
.232.  It  is  contended  for  the  plaintiff  that  the  deed  has  no 
conveying  words  in  it;  that  it  is  but  an  agreement  or  cove- 
nant under  seal,  and  therefore  that  it  cannot  operate  as  an  as- 
signment. The  answer  is,  that  a  deed  of  sale  of  goods  and  chat- 
tels may  be  made,  without  any  words  of  bargain  and  sale,  aa 
well  as  by  those  words.  1  Shep.  Touch.  388,  (Preston's  Ed.) 
If  the  words  in  the  deed  plainly  evidence  a  sale,  it  is  suffici- 
ent without  technical  words:  we  think  that  is  the  case  in 
this  deed.  If  the  deed  be  considered  as  a  release,  the  words, 
we  think,  are  sufficient  to  operate  as  such.  If  one  do  ac- 
knowledge himself  under  seal  to  be  satisfied  and  discharged 
a  debt,  this  is  a  good  release  of  the  debt.  2  Shep.  Touch, 
160,  Prest.  Ed.  In  this  deed  the  plaintiff  acknowledged  him- 
self satisfied  for  his  right  and  title,  which  he  then  had  or 
might  thereafter  have  in  the  said  slaves.  On  the  death  of 
Nancy,  the  plaintiff's  wife  bad  a  vested  estate.  The  release 
of  the  husband  to  the  defendant  in  possession  must  therefore 
have  the  effect  of  destroying  that  title  in  and  to  the  slaves, 
which,  without  the  release,  the  husband  had,  at  that  instant 
of  time,  a  right  to  receive  from  the  defendant  and  reduce  in- 
to his  own  possession.      We  think  there  must  be  a  new 

thai. 

« 

Pea  Curiam,  Judgment  reversed  and  a  new  trial 

awarded. 
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DEN  EX    DEM.  CHARLES  T.  SAUNDERS 

vt. 
THOMAS  McLIN. 

Jane  1841  A  sale  made  by  the  sheriff  of  Craven,  on  a  distress  for  taxes  doe  to  the 
_~-_     town  of  Newborn,  most,  in  pursuance  of  a  private  act  of  1818,  be 

made  in  the  same  manner  as  a  sale  by  distress  under  the  general  law 

for  collecting  the  taxes  doe  to  the  State,  with  the  exception  of  a  few 

particulars  which  relate,  for  peculiar  reasons,  to  the  public  revenue; 

and  with  the  exception  also  of  the  mode  of  advertising. 
A  sale,  therefore,  of  an  entire  lot  in  the  town  of  Newbern,  for  the  town 

taxes  due  on  it,  is  void,  and  the  sheriff's  deed  conveys  no  title  to  the 

purchaser. 
The  cases  of  Jone*  v.  Gibion,  No.  Ca.T.  R.  41,  and  Avert/  v.  Rote,  4 

Dev.  549,  cited  and  approved. 

This  was  an  action  of  ejectment,  tried  at  the  Spring  Term, 
1841,  of  Craven  Superior  Court  of  Law,  before  his  Honor 
Judge  Bailey.      It  was  brought  to  recover  possession  of  a 
lot  in  the  town  of  Newbern.      Taxes  on  this  lot  had  been 
duly  assessed  by  the  commissioners  of  the  town  of  Newbern, 
and  being  due  and  unpaid,  the  sheriff  proceeded  to  collect 
them  by  a  distress  on  the  lot,  and  after  giving  due  and  legal 
notice,  sold  the  entire  lot  at  public  auction  to  the  lessor  of 
the  plaintiff,  and  gave  him  a  deed  for  the  same,  under  which 
the  plaintiff  claimed  title.    The  defendant  was  proved  to  be 
in  possession  of  the  premises  sued  for.    It  was  contended  by 
the  defendant  that  the  sheriff  had  no  authority  to  sell  the 
whole  lot  to  a  private  person  for  tjje  payment  oi  the  taxes — 
that  if  no  person  would  pay  the  taxes  for  less  than  the  en- 
tire lot,  it  should  have  been  bid  off  by  the  sheriff  in  the  name 
of  the  Governor — and  that  no  return  had  been  made  by  the 
sheriff  to  the  County  Court  as  directed  by  the  general  reve- 
nue law;  and  that  therefore  the  sale  and  conveyance  of  the 
sheriff  were  void.    Other  objections  were  made  to  the  plain- 
tiff's reovery,  but  it  is  immaterial  to  state  them,  as  they  are 
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not  noticed  by  the  court  in  delivering  their  opinion.      His Jane  1841 
Honor  being  of  opinion  that  the  sheriff's  sale  and,  deed  con-  §aun(jeiB 
veyed  no  title  to  the  lessor  of  the  plaintiff,  the  plaintiff  sub-       ▼ 
mitted  to  a  nonsuit,  and  appealed  to  this  court.  McLin. 

/.  H.  Bryan  for  the  plaintiff. 
J.    W.  Bryan  for  the  defendant. 

Ruff  in,  C.  J.  One  of  the  objections  taken  on  the  trial 
seems  to  the  court  to  be  fatal  to  the  plaintiff's  title;  and  it 
will  therefore  be  sufficient  to  explain  the  grounds  of  our  o- 
pinion.upon  that  point,  without  adverting  to  the  others. 

Before  the  act  of  1792,  C.  2,  lands  were  not  liable  to  dis- 
tress for  public  taxes,  but  they  were  collected  by  distress  and 
sale  of  goods  and  chattels.  Iredell's  Rev.  1782,  c.  7,s.9.— 
1783,  c.  10,  s.  8.  By  the  private  act  of  1779,  c.  4,  "  For 
the  regulation  of  the  Town  of  Newbern,"  which  is  sent  upas 
part  of  the  case,  the  town  taxes  were  .also  to  be  collected  by 
distress  and  sale  of  the  delinquent's  goods  and  chattels.  Such 
was  the  state  of  the  law,  as  to  the  mode  of  collecting  both  the 
public  and  local  taxes,  before  the  1 5th  of  November, 
1792.  In  1791,  a  private  act  was  passed,  which  is  also  a 
part  of  the  case,  whereby  the  town  taxes  of  November  were 
made  recoverable  by  warrant  before  a  justice  of  the  peace  out 
of  court,  and  execution.  And  in  the  last  section  of  the  same 
act  it  is  provided, "  that  it  shall  be  lawful  for  the  commission- 
ers of  the  town  of  Newbern,  for  the  time  being,  to  cause  the 
taxes  of  the  said  town  to  be  collected  either  in  the  manner 
herein  before  directed,  or  as  the  law  directs  for  the  collection 
of  public  taxes."  Under  this  authority  the  commissioners 
passed  an  ordinance  in  1816,  in  these  words :  "  The  Act  of 
the  General  Assembly  of  the  year  1791,  requiring  the  com- 
missioners to  direct  the  manner,  in  which  the  payment  of  the 
town  tax  shall  be  enforced,  it  is  ordained  that  the  collector 
shall  collect  the  tax,  when  in  arrear,  by  distress  and  sale  of 
the  personal  property  of  the  delinquent,  if  any  to  be  found; 
if  none,  then  by  distress  and  sale  of  the  lots  or  parts  of  lots, 
upon  which  the  tax  is  in  arrear  and  unpaid :  conforming,  in 
either  case,  to  the  regulations  of  the  Acts  of  the  General  As- 
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lane  1841  sembly,  directing  the  manner  of  enforcing  the  payment  of 

"I     "      public  taxes." 
Saunders  r 

v  It  may  be  observed  in  the  beginning,  that  the  act  of  91  usea 

MoLin.  the  words,  "as  the  law  directs  for  the  collection  of  public  tax- 
es;" which,  speaking  in  the  present  time,  may  perhaps  be  con- 
fined to  the  law,  as  it  then  stood,  for  the  collection  of  the  tax- 
es. If  so,  the  commissioners  exceeded  the  authority  given  to 
them  by  that  Act,  when,  in  1 8 16,  they  ordered  the  distress 
and  sale  of  lots  for  taxes;  since  the  Act,  which  authorized  that, 
as  to  the  public  revenue,  did  not  pass  until  the  next  year, 
namely,  1792,  c.  2.  Consequently,  under  that  construction 
of  the  Actof  1791,  the  ordinance  would  be  unauthorized  and 
inoperative,  as  respects  the  sale  of  ths  lot;  and  the  sale  made 
by  the  sheriff  must  be  held  to  be  void.  But  if  that  be  not 
the  proper  construction  of  that  Statute,  and,  as  we  rather  sup- 
pose the  meaning  be,  that  the  commissioners,  for  the  time  be- 
ing, may  direct  the  taxes  to  be  collected  by  warrant,  or  in 
the  manner  the  law  now  directs  or  may  direct ;  in  that  case, 
also,  the  plaintiff's  title  fails.  The  words  of  the  ordinance, 
"  conforming  in  either  case"  (that  is  to  say,  in  the  sale  of  per- 
sonal or  real  property)  "to  the  regulations  of  the  Acts  of  the 
General  Assembly,  directing  the  manner  of  enforcing  the 
payment  of  public  taxes,"  must  receive  a  similar  construction; 
so  as  to  require  the  proceedings  in  a  sale  of  a  lot  for  the  town 
tax  to  conform  to  the  law,  existing  at  the  time  of  the  sale,  di- 
recting the  manner  of  distraining  and  selling  the  same  lot  for 
a  public  tax.  It  is  not,  however,  of  any  consequeqce  to  con- 
sider that  point  further,  since  the  private  Act  of  1818,  "to 
amend  the  laws,  regulating  the  town  of  Newbem,"  speaks  a 
language  on  this  subject,  so  distinct  that  it  cannot  be  misun- 
derstood. Instead  of  the  taxes  being  collected  by  collectors, 
appointed  by  the  commissioners,  and  in  a  mode  to  be  desig- 
nated by  them,  this  Act  makes  it  the  duty  of  the  sheriff  of 
Craven  county  to  collect  them,  and  vests  him  "with  the  same 
power  and  authority  to  collect  the  said  taxes  by  distress  or 
otherwise,  as  by  law  sheriift  are  or  may  be  authorized  to 
collect  the  public  taxes."  By  this  Act,  therefore,  it  is  clear, 
that  in  each  case  of  a  distress  and  sale  for  a  tax  of  this  town, 
the  sheriff  is  to   observe  the   rules   and    regulations  by 
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the   lav,   for  the  time   being,  established  for  a   distress  June  1841 
and  sale  for  public  taxes;  except  that  the  private  act  pro- 
vides  specially  for  the  mode  of  giving  notice  of  the  sale.  r 

Now,  whether  we  recur  to  the  public  law  for  collecting  the  McLin. 
revenue  of  the  State,  as  it  stood  when  the  ordinance  of  1816 
passed,  or  in  1818,  or  at  the  time  of  the  sale  to  the  lessor  of 
the  plaintiff  such  a  sale  as  that  made  in  this  case  is  contrary 
to  the  law,  and  invalid.  There  can  be  no  sale  to  a  private 
person  of  an  entire  lot  or  other  parcel  of  real  estate  for  the 
taxes  due  on  it.  The  Act  of  1792,  c.  2,  s.  5,  authorized  a 
sale  out  and  out,  as  upon  an  execution,  and  a  conveyance  by 
the  sheriff.  But  that  was  altered  by  the  subsequent  act  of 
1798,  c.  492,  s.  1,  which  enacts  that  the  sheriff  shall  set  up 
the  lands  to  be  sold  to  the  person,  who  will  pay  the  taxes  for 
the  smallest  part  thereof;  and  he  shall  strike  off  the  quantity 
so  bid  or  offered  to  be  taken  for  the  amount  of  the  public! 
poor  and  county  taxes  and  charges,  to  the  person  offering  to 
take  the  smallest  quantity.  This  has  continued  to  be  the  law 
from  that  day  to  this.  Rev.  St.  c.  102,  s.  55.  The  act  then 
directs  how  and  when  the  quantity  purchased  shall  be  laid 
off,  its  form,  and  other  matters  for  completing  the  title.  In 
a  subsequent  part  of  the  act,  s.  4,  provision  is  made  for  a 
sale  and  conveyance  to  the  Governor  for  the  use  of  the 
State,  if  no  person  shall  bid  a  smaller  quantity  than  the 
whole.  Upon  the  trial  of  this  case  it  was  contended  lor  the 
defendant,  that  this  provision,  and  also  those  of  the  act  of 
1819,  Rev.  St,  c.  102,  s.  60,  52  and  53,  which  direct  the 
sheriff  to  make  returns  to  the  County  Court  of  the  land  to 
be  sold  and  of  those  sold,  were,  by  force  of  the  acts  of  1791 
and  1818,  incorporated  into  the  law  for  the  sale  of  land  for 
a  town  tax;  and,  consequently,  that  the  sale,  under  which 
the  plaintiff  claims,  is  void.  We  rather  suppose  the  con- 
trary, inasmuch  as  those  provisions  relate,  for  peculiar 
reasons,  to  the  public  revenue,  and  seem  inapplicable  to 
such  a  sale  as  that  under  consideration.  But  admit  those 
parts  of  the  acts  not  to  operate  upon  a  sale  for  a  town  tax, 
nevertheless  the  first  section  of  the  act  of  1798  must  embrace 
it.  The  act  provides  for  two  cases;  a  purchase  by  a  private 
person,  and  one  in  behalf  of  the  State;  and  they  are  perfect- 

26 
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Jane  1841  ly  distinct.    Avery  v.  Rose,  4  Dev.  Rep.  558.     Under  no 
0      .      circumstances  can  the  sheriff  strike  off  the  land  to  the  Gov- 

oaaodere 

T      ernor,  but  where  no  person  shall  bid  a  smaller  quantity  than 

MeLin.  the  whole  of  the  lands,  and  then  he  must  strike  off  the  whole 
to  the  Governor  and  not  less.  And  under  no  circumstances, 
without  exception,  can  he  strike  off  the  whole  to  any  person 
but  the  Governor.  A  private  person  can  only  purchase  by 
taking  a  less  quantity  than  the  whole.  We  can  see  no 
ground,  upon  which  we  can  take  the  case  of  a  sale  for  a  town 
tax  out  of  the  operation  of  this  provision,  the  words  of  which 
clearly  include  it.  It  may  not  be  proper,  and,  we  think, 
would  not,  to  have  struck  off  this  lot  to  the  Governor  for 
the  town  tax,  with  which  the  Chief  Magistrate  of  the 
State  has  no  connexion.  But  it  may  well  be,  that  the  Legis- 
lature did  not  intend  that  the  whole  of  any  person's  freehold 
should  be  taken  from  him  for  any  tax  or  taxes,  public,  coun- 
ty or  town;  and  preferred  rather  the  tax  to  be  lost.  At  all 
events  the  law  is  positive,  and  must  be  obeyed.  That  being 
so,  the  sheriff  exceeded  his  authority  in  selling  and  convey- 
ing the  whole  lot;  and,  upon  the  principle  of  Jones  v.  Gib- 
son.  No.  Ca.  T.  R.  41,  and  Avery  v.  Rose)  4  Dev.  549,  the 
deed  to  the  plaintiff's  lessor  is  void,  inasmuch  as  it  shows 
upon  its  face,  that  the  sheriff  exceeded  his  authority  and  that 
the  purchaser  must  have  known  it. 

Pee  Curiam,  Judgment  affirmed. 
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HULL  THREADG1LL  AND  OTHERS  m.  THOMAS  INGRAM. 

A  testator  devised  as  follows:  "I  leave  the  whole  of  my  other  estate  as  Jone  1841 
well  negroes  as  goods  and  chattels  to  be  equally  divided  between  — — 
my  four  children  A.,  B.,  C.  and  D.,  and  for  my  executors  to  have  it  ap- 
praised and  pay  off  each  child's  part  as  they  shall  come  to  age,  the 
boys  to  have  their  part  at  the  age  of  31  years,  and  the  girls  to  have 
their  part  at  the  age  of  18  years;  and  if  either  of  my  children  die  with- 
v  out  heir  lawfully  begotten,  then  his  or  her  part  to  be  equally  divided  be- 
tween my  surviving  children  and  their  heirs  forever  ."  A.  died  first, 
leaving  children.  B.  afterwards  died  leaving  no  children.  Held  that 
the  limitation  over  in  the  will  was  not  too  remote;  that  on  B's.  death 
without  issue,  his  share  became  vested  in  C.  and  D„  who  survived 
him;  and  that*  as  A.  did  not  survive  him,  no  part  of  such  share  vested 
in  the  personal  representative  or  the  children  of  A. 

The  cases  of  Zollicoffer  v.  ZuUicoffer%  4  Dev.   &  Bat  438,  and  Gregory 
v.  Beasley,  1  Ired.  J5q.  Rep.  25,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Anson  County,  at  Spring  Term,  1841, 
his  Honor  Judge  Dick  presiding,  upon  the  following  case 
agreed: 

Action  of  detinue  for  a  slave  named  Abram,  which  the 
defendant  admits  is  now  and  was  in  his  possession,  when  de- 
manded by  the  plaintiff  immediately  before  the  bringing  of 
this  action,  and  he  admits  that  he  refused  to  deliver  him  to 
the  plaintiff.  It  is  admitted  that  George  Ingram  died  in  the 
year  1775,  having  first  duly  made  his  last  will  and  testament, 
which  was  duly  proved.  The  following  is  a  copy  of  so 
much  of  the  will  as  relates  to  this  case:  "I  leave  the  whole  of 
my  other  estate,  os  well  negroes  as  goods  and  chattels  to  be 
equally  divided  between  my  four  children,  John  Ingram, 
Tabitha  Ingram,  Jesse  Ingram  and  Nancy  Ingram,  and  my 
executors  to  have  it  appraised  and  pay  off  each  child's  part 
as  they  shall  come  to  age,  the  boys  to  have  their  part  at  the 


678  IN  THE  SUPREME  COURT 

Jane  1841  age  of  twenty  one  years,  and  the  girls  to  have  their  part  at  the 
Thread--  tt8e  °^  eighteen  years;  and  if  either  of  my  children  die  with- 
gili  out  heir  lawfully  begotten,  then  his  or  her  part  to  be  equally 
.  T  divided  between  my  surviving  children  and  their  heirs  for- 
ever." The  said  testator  left  surviving  him  the  four  child- 
ren named  in  his  will,  to  wit,  John,  Tabitha,  Jesse  and  Nan- 
cy. John  died  in  the  year  1800  leaving  two  children.  Jes- 
«ee  died  in  October,  1835,  without  ever  having  had  any 
children.  Tabitha  died  in  March,  1836,  leaving  children. 
The  plaintiffs,  Hull  and  Patrick  Threadgill,  obtained  letters 
of  administration  on  the  estate  of  the  said*  Tabitha.  The 
plaintiff  Nancy  is  the  survivor  of  the  said  four  children  of 
the  said  testator,  and  is  the  wife  of  the  plaintiff,  John  Howlett. 
The  slave  sued  for  is  the  grandson  of  a  female  slave,  obtained 
by  the  said  Jesse  under  the  will  of  the  said  testator,  with 
the  assent  of  the  executor  of  the  said  will;  the  said  Jesse  hav- 
ing arrived  to  the  age  of  of  twenty-one  years.  The  said  Jesse 
also  left  a  last  will  and  testament,  which  has  been  duly  prov- 
ed, and  Jeremiah  Ingram,  the  executor  therein  named,  duly 
qualified  and  took  upon  himself  the  execution  thereof.  The 
slave  sued  for  is  held  by  the  defendant,  as  the  agent  of  the 
said  Jeremiah,  the  executor  of  the  said  Jesse. 

It,  on  this  statement,  the  plaintiffs  be  entitled  to  recover 
in  this  action,  the  judgment  to  be  rendered  for  the  plaintiffs ; 
if  not,  then  judgment  to  be  rendered  for  the  defendant — 
If  judgment  be  rendered  for  plaintiffs,  the  slave  sued  for  is  of 
the  value  of  $700,  and  the  damages  for  detention  are  agreed 
to  be  55200.  And  the  Court  thereupon,  pro  forma,  rendered 
j  udgment  for  the  defendant,  from  which  the  plain  tiffs  appealed  • 

Winston,  for  the  appellants,  contended  that  the  limitation 
over  in  the  will  was  not  too  remote,  and  that  on  the  death  of 
Jesse  without  issue  his  entire  interest  vested  in  Tabitha  and 
Nancy,  who  survived  him;  and  he  cited  the  following  au- 
thorities: Southerland  v.  Cox,  3  Dev.  394;  Jackson  v. 
Chew,  12th  Wheaton  153. 


W.  H.  Haywood,  jr.  for  the  defendants,  insisted  that  the 
remainder  was  too  remote,  and  cited  Rice  v.  Satterwhaite, 
1  Dev,  and  Bat.  Eq.  69;  Massy  v.  Hutson,  2  Mer.  130; 
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Ward  on  Legacies,  p.  185,  240, 241;  Barlow  v.  Salter,  17  Jop» le41 
Ves.  481;  2  Powell  on  Devises,  723.    He  also  insisted  that  j^tezAm 
the  representatives  or  children  of  John,  who  had  died  before     gill 
Jesse,  were  entitled  to  a  part  of  Jesse's  share,  as  in  this  case  inff^m# 
the  word  "  survivors"  in  the  will  should  be  construed  "oth- 
ers;" and  for  this  he  cited  2  Powell  on  Devises  723,  (new 
edit,  in  Law  Library;)  Ward  on  Legacies,  p.  185. 

Daniel,  J.  This  is  an  action  of  detinue  to  recover  a 
slave  by  the  name  of  Abram.  Plea  non  detinet.  In  the  year 
1775,  George  Ingram  made  his  will,  and,  after  some  devises 
of  land,  he  says,  "I  leave  the  whole  of  my  other  estate,  as  well 
negroes  as  goods  and  chattels,  to  be  equally  divided  between 
my  four  children,  John,  Tabitha,  Jesse  and  Nancy  Ingram; 
my  executors  to  pay  off  each  child's  part,  as  they  shall  come 
to  age;  the  boys  to  have  their  part  when  they  come  to  the  age 
of  twenty-one  years,  and  the  girls  to  have  their  part  at  the 
age  of  eighteen  years.  And  if  either  of  my  children  die  with- 
out heirs  lawfully  begotten,  then  his  or  her  part  to  be  equal- 
ly divided  between  my  surviving  children  and  their  heirs  for- 
ever." John  died  in  the  the  year  1800,  leaving  two  chil- 
dren. Jesse  died  in  1835,  never  having  had  children.  Ta- 
bitha survived  him,  and  died  in  1836,  and  the  two  Thread- 
gills,  plaintiffe,  are  her  administrators.  Nancy  is  still  alive, 
and  she  and  her  husband  Howlett  are  the  other  plaintiffs. — 
The  slave  Abram  is  a  descendant  of  a  female  slave,  obtained 
by  the  legatee  Jesse,  under  the  will  of  his  father  with  the  as- 
sent of  the  executors.  There  was  a  demand  of  the  slave  be- 
fore the  writ  issued,  and  the  defendant  refused  to  deliver  him. 
The  Court  being  of  opinion,  pro  forma,  that  the  plaintiff 
could  not  recover,  there  was  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

We  think  the  Judge  erred  in  deciding  that  the  law 
was  in  favor  of  the  defendant  It  seems  to  us  that  this  case 
is  clearly  within  the  principles  decided  by  this  court  in  the 
the  two  cases  of  Den  ex  dcm.  Zollicoffer  v.  Zollicoffer,  4 
Dev.  &  Bat.  438,  and  Gregory  v.  Beasley,  1  Ired.  Eq.  Rep, 
25.  In  the  first  case,  the  testator,  having  devised  lands  to 
three  of  his  sons,  and  personal  estate  to  his  daughter,  says, 
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June  1841  «  ^nd  jn  caseof  the  death  0f  eithcr  0f  my  aforenamed  chil- 
Thread-  (lren»  wit^out  a  lawful  heir  begotten  of  his  or  her  body,  that 
gill     then  his  or  her  part  shall  be  equally  divided  among  the  sur- 
Ingram.  v*  vors*w      ^  was  ^eld,  that,  upon  the  death  of  one  of  the 
sons  without  children,  the  land  he  had  acquired  under  his  fa- 
ther's will  went  oyer  to  his  surviving  brothers  and  sisters,  and 
that  the  limitation  was  not  too  remote.    In  the  latter  case, 
a  testator  had  bequeathed  all  his  personal  property  to  his  four 
children,  to  be  equally  divided  between  them  when  his  son 
A.  arrived  at  the  age  of  21  years;  and  if  one  or  two  or  three 
should  die  under  age,  or  without  issue,  for  all  the  property 
to  go  to  the  surviving  ones  for  ever.    A  daughter  died  be- 
fore her  arrival  at  full  age,  leaving  no  children,  but  after  A. 
had  attained  twenty-one  years.    Held  that  her  share   went 
over  to  the  survivors  then  living;  and  that  a  child  of  a  sister, 
who  had  died  after  attaining  full  age,  was  not  entitled  to  any 
part  of  it.    In  the  argument  of  the  case  before  us,  it  seems  to 
be  admitted  that  it  is  the  law  of  this  State,  that  when  prop- 
erty is  given  by  will  to  children  or  a  class  of  persons,  and  a 
limitation  over  to  the  survivor  or  survivors  ot  the  share  or 
shares  of  any  such  children  or  class,  who  should  "  die  with- 
out issue,"  or  without  "heir  lawfully  begotten,"  that  the  limi- 
tation over  is  good  as  an  executory  devise.    But  it  is  conten- 
ded, that,  when  the  testator,  to  the  words  "  survivor  or  sur- 
viving children"  superadds  the  words,  "  and  their  heirs  for- 
ever," that  circumstance  will  repel  the  inference,  that  the  tes- 
tator intended,  that  those  only  of  his  other  children  should 
take,  who  should  be  alive  at  the  death  of  any  one  of  them 
without  issue.  It  is  argued,  that  those  superadded  words  make 
the  limitation  too  remote.     In  Hudson  v.  Massey,  2  Men  v. 
Rep.  133,  Sir  William  Grant  admits  that  in  a  bequest  to 
two  persons,  with  a  limitation  to  the  survivor  in  case  either 
should  did  without  issue,  this  is  a  good  limitation.    He  says 
it  furnishes  the  presumption  that  the  survivor  was  individu- 
ally and  personally  to  take  and  enjoy  the  legacy.    But  he 
thought  the  superadded  words,  "  his  or  her  executors,  ad- 
ministrators or  assigns,"  excluded  the  presumption  that  it 
was  a  mere  personal  benefit,  that  was  intended  for  the  survi- 
vor.   He  said,  that,  though  there  should  be  no  such  failure 
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of  issue  as  would  enable  him  to  take  personally,  yet  bis  rep- June  1841 
resentatives  would  be  entitled  to  claim,  in  his  right,  whenev-  "ZT  7~ 
er  the  failure  of  issue  might  happen.  Now,  with  all  due  def-  gill 
erence  to  so  great  a  judge,  it  seems  to  us  an  impossibility,  .  v 
that  any  representative  could  ever  urge  such  a  claim  as  that 
supposed  by  Sir  William  Grant.  Must  not  the  representa- 
tive deduce  his  title  by  averring  that  his  principal  was  the 
survivor?  Could  the  representative  have  any  pretence  of 
claim  without  such  an  averment?  We  think  he  could  not. 
If,  therefore,  the  representative's  principal  was  actually  the 
survivor,  he,  the  principal,  must  inevitably  be  permitted  to 
take  personally,  and  all  chance  of  a  perpetuity  would  of 
course  cease.  In  the  case  now  before  the  court,  the  super- 
added words  ("and  their  heirs  forever")  appear  to  us  to  have 
been  inserted,  only  to  denote  the  extent  of  the  interest  in 
the  property,  that  the  survivors  should  take,  and  not  as  a 
limitation  to  a  description  of  persons,  who  might  at  at  any  in- 
definite time  claim  as  heirs.  How  could  a  person  claim  as 
heir  to  a  survivor,  if  the  ancestor  was  not  in  esse  at  the 
death  of  the  first  taker,  so  as  to  acquire  the  character  of  sur- 
vivor? The  thing  appears  absurd.  It  seems  to  us,  that  no 
other  presumption  can  arise  in  this  case,  but  that  the  testator 
intended  a  personal  benefit  to  the  survivors,  and  that  the  su- 
peradded words,  which  he  has  made  use  of,  do  not  repel 
that  presumption.    Hughs  v.  Sayer,  1  P.'  W.  534. 

Secondly :  John  died  in  the  year  1800.  Did  his  two  chil- 
dren or  his  representative  take  ?  We  think  they  do  not  take. 
The  executory  devise  to  John,  in  the  legacy  given  to  Jesse, 
was  contingent;  and,  us  John  did  not  survive  Jesse,  the  exe- 
cutory devise  never  vested  in  him;  and,  therefore,  there  was 
nothing  to  be  transmitted  either  to  his  representative  or  chil- 
dren. We  so  decided  in  Gregory  v.  Beasley*  The  case  of 
Wtimot  v.  Wilmot,  8  Yes.  10,  is  not  an  authority  for  the 
defendant.  It  was  a  bequest,  to  three  children  in  thirds  res- 
pectively, with  a  direction  that  they  should  not  be  put  in  pos- 
session, till  their  respective  attainment  of  particular  ages  ('the 
son  at  25,  the  two  daughters  at  21  years,)  and  in  case  of  the 
death  of  either  of  the  said  children  before  the  ages  mention- 
ed, that  third  to  be  equally  divided  between  the  two  surviv- 
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Jane  1841  iog  children;  and  in  case  of  the  death  of  two  of  the  children 
T.  ,  before  they  should  obtain  their  respective  ages,  then  the 
gill  whole  estate  to  devolve  to  the  testator's  two  brothers.  One 
v  child  attained  the  age  mentioned— of  course  the  two  brothers, 
the  ultimate  remainder  men,  then  could  never  take.  After- 
wards another  child  died  under  age.  And  it  was  determined 
that  the  share  of  the  latter  was  a  vested  interest  in  the  child 
who  died  first,  and  the  survivor  attaining  the  specified  age. 
The  executory  devise  vested  in  those  children  that  obtained 
the  ages  specified;  and  if  they  died  afterwards,  and  then  a 
youqger  child  died  under  age,  the  share  so  being  vested,  de- 
volved on  the  representative  of  the  child,  that  had  survived  the 
specified  age  and  first  died.  The  peculiar  circumstances  of  the 
case  induced  Lord  Eldon  to  put  upon  the  word  "  survivor"  a 
construction,  which  he  admitted  was  not  the  natural  or  usual 
one.  But  in  this  case,  the  contingent  estate,  that  was  limit- 
ed to  John,  never  became  vested;  it  could  not  vest,  unless 
he  had  survived  his  brother  Jesse :  he  did  not,  and  his  con- 
tingent interest  has  vanished  forever.  The  judgment  must, 
therefore,  be  reversed,  and  judgment  be  entered  for  the  plain- 
tiffii  on  the  case  agreed. 

Per  Curiam,  Judgment  accordingly. 


■  ^™  '  ■' 
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DEN  EX  DEM.  HENRY  K.  BURGWYN  &  al.  w.  THOMAS  P, 

DEVEREUX. 

A.  died  in  the  year  1777,  leaving  two  sons,  Thomas  and  George.  Thorn-  Jane  1841 
as  was  the  oldestson,  and,  by  the  law  of  this  State  as  it  then  stood,  sole  — — — 
heir  to  his  father.  A.  devised  the  land  in  controversy  in  this  suit  to  his 
second  son  George.  George  died  in  1839,  intestate  and  without  issue, 
leaving  surviving  him  a  sister  of  the  woole  b'ood,  under  whom  the  de- 
fendant claimed,  and  the  issue  of  a  sister  of  the  half  blood  on  the  moth- 
er's side,  who  aie  the  lessors  of  the  plaintiff*  Held  that  the  issue  of  the 
sister  of  the  half  blood  took  one  moiety  of  the  land. 

The  cases  of  Ballard  v.  Griffin,  2  Law.  Rep.  258,  and  Cutlar  v.  Outlay 
3  Hawks  324,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  oi  Jones  County  at  Spring  Term,  1841,  hia 
Honor  Judge  Bailt  presiding,  upon  the  following  case  a- 
greed: 

This  action  is  brought  to  try  whether  the  premises  set  . 
forth  in  the  declaration  descended  to  the  lessors  of  the  plaint- 
iff in  common  with  Frances  Devereux,  or  whether  the  said 
Frances  was  seized  of  them  in  severalty;  and  upon  this  ques- 
tion  the  following  statement  of  facts  is  submitted  as  a  case  a- 
greed.  George  Pollok  died  in  April,  1839,  seized  in  fee  of 
the  land  in  question,  to  which  be  succeeded  by  devise,  upon 
the  death  of  his  father,  Thomas  Pollok,  the  elder,  under 
the  will  of  the  said  Thomas,  a  copy  of  which,  so  far  as  it  re- 
gards this  question,  is  made  a  part  of  this  case.  Thomas 
Pollok,  the  elder,  succeeded  to  the  land  by  descent  upon  the  • 
death  of  his  father,  he,  the  said  Thomas,  being  the  oldest  son. 
Thomas  Pollok  the  elder  died  in  the  year  1777,  leaving  two 
sons,  Thomas,  now  deceased,  and  the  abovementioned 
George,  of  whom  Thomas  was  the  oldest,  and  a  daughter, 
the  said  Frances  Devereux.    Thomas  died  without  issue  in 

27 
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June  1841  the  year  1803  or  1804.    George  also  died  intestate  and  with- 
7,  out  issue,  leaving  the  said  Frances  his  only  sister  of  the  full 

v  blood  and  of  the  blood  of  the  said  Thomas  the  elder.  The 
Devereux.  iessors  0f  the  plaintiff  are  the  children  of  Sarah  Burgwyn, 
who  was  the  daughter  of  the  widow  oi  the  said  Thomas,  by 
a  marriage  subsequent  to  his  death,  and  was  a  sister  of  the 
said  George  of  the  half  blood  on  the  part  of  his  mother.  The 
said  Sarah  died  before  the  said  George,  and  if  she  (had  she 
survived  the  said  George)  would  have  inherited  any  of  the 
said  land,  then  the  lessors  of  the  plaintiff  have  the  same  title. 
The  defendant,  Thomas  P.  Devereux,  representing  the  said 
Frances,  is  in  the  actual  and  exclusive  possession  of  the  land, 
and  claims  to  hold  the  same  in  severalty  adversely  to  the 
right  of  the  said  lessors.  If,  upon  the  foregoing  facts,  the 
lessors  of  the  plaintiff  have  any  title  to  the  premises  in  dis- 
pute, then  judgment  is  to  be  entered  for  the  plaintiff;  if  they 
have  no  title,  then  judgment  is  to  be  entered  for  the  defend- 
ant. 

Upon  this  case  agreed  the  court  (pro  forma)  gave  judgment 
for  the  plaintiff,  and  the  defendant  appealed  to  the  Supreme 
Court. 

Extract  from  the  will  of  Thomas  Pollok  the  elder,  referred 

to  in  the  case. 

Item.  I  give  and  devise  unto  my  son  George  Pollok  and 
to  his  heirs  and  assigns  forever  all  my  lands,  tenements  and 
hereditaments  that  I  have  and  hold  in  fee  simple  in  North 
Carolina,  he  paying  unto  my  said  wife  the  aforesaid  annuity 
or  yearly  sum  of  five  hundred  Spanish  milled  peices  of  eight, 
from  his  attaining  the  age  of  twenty  one  years  during  the 
natural  life  of  my  said  wife. 

The  case  was  argued  elaborately  by  Winston  and  Kin- 
ney, with  whom  was  A.  Moore,  on  the  part  of  the  defend- 
ant, the  appellant;  and  by  W.  H.  Haywood  Jr.  and  Iredell 
for  the  plaintiff,  the  appellee.  (The  Reporter  regrets  that  he 
cannot  present  these  arguments  in  extenso,  particularly 
those  of  the  appellant,  for  want  of  room.    And  he  is  unwil- 
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ling  to  attempt  to  condense,  lest  he  might  do  them  injustice. Jnne  1841 

The  principal  points  relied  on,  however,  will  be  found  in  Z     ~ 

the  opinion  of  the  court.)  v 

Devereux. 

Ruff  in,  G.  J.  The  lessors  of  the  plaintiff  claim  to  be 
tenants  in  common  with  the  defendant,  by  a  descent  of  the 
premises  in  dispute  from  George  Pollok;  and  the  defendant, 
admitting  what  is  equivalent  to  an  actual  ouster,  if  the  par- 
ties be  tenants  in  common,  yet  insists,  that  the  premises  de- 
scended to  Frances  Devereux  alone.  The  question,  there- 
fore, is,  who  is  or  are  the  heir  or  heirs  of  George  Pollok,  in 
respect  of  this  land  ? 

Here,  it  may  be  as  well  to  say  at  once,  that  the  answer  to 
that  question,  and  to  every  other  that  can  be  raised  as  tp  a 
descent  since  1808,  depends,  and  depends  exclusively,  upon 
the  act  passed  in  that  year,  and  re-enacted  among  the  Revised 
Statutes  of  1836.  That  act  embraces  the  whole  subject  of 
descents,  and,  consequently,  repealed  the  law,  which  previ- 
ously existed,  whether  it  existed  as  a  part  of  the  common  law 
or  in  the  form  of  a  Statute.  It  is  to  be  seen,  therefore,  how 
the  act  of  1808  applies  to  the  case  before  us. 

The  propositus  deed  in  1839,  leaving  no  issue;  and  the 
present  parties  claim  as  his  collateral  heirs.  The  case  may 
be  simplified  by  considering  that  Sarah,  who  is  represented 
by  the  lessors  of  the  plaintiff,  and  was  a  maternal  sister  of 
Mr.  Pollok,  survived  him :  so  that,  upon  his  death,  he  may 
be  supposed  to  have  left  the  two  sisters,  Mrs.  Devereux  and  . 
Mrs.  Burgwyn — the  former  of  the  whole  blood;  and  the  lat- 
ter, of  the  maternal  line  only.  The  first  thing  to  be  noticed 
is,  that  the  fifth  and  sixth  sections  of  the  act  abrogate  the  in- 
capacity of  the  half-blood,  as  such,  to  inherit,  which  had  once 
existed.  It  is  thereby  expressly  enacted,  that  collateral  rela- 
tions of  the  half-blood  shall  inherit  equally  with  those  of  the 
whole  blood;  and,  also,  that  relations  of  both  lines  shall  in- 
herit equally  in  all  cases,  excepting  only  two:  which  are  those 
provided  for  in  the  fourth  section  of  the  act,  namely,  first, 
where  the  inheritance  has  been  transmitted  to  the  propositus 
by  descent  from  an  ancestor;  or,  secondly,  where  it  has  been 
derived  by  gift,  devise,  or  settlement  from  an  ancestor,  to 
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June  1841  whom  the  person  thtis  advanced  (the  propositus  J  would,  in 
o  '"the  event  ot  sueh  ancestor's  death,  have  been  the  heir  or  one 
t  of  the  heirs.  In  these  two  cases  the  fourth  section  provides, 
DeTeroox#  that  the  inheritance  shall  descend  to  the  next  collateral  rela- 
tions of  the  propositus,  who  are  of  the  blood  of  the  ancestor, 
from  whom  it  fell  or  was  derived.  The  effect  of  the  act, 
therefore,  may  be  shortly  stated  to  be,  that  purchased  estates 
— in  the  popular  sense  of  the  term,  purchase— descend  to  the 
nearest  relations,  whether  of  the  paternal  or  maternal  line ; 
and  that  descended  estates  and  certain  purchased  estates 
(which  the  act  puts  on  the  same  footing  with  those  descen- 
ded) descend  to  the  nearest  relations,  of  the  blood  of  the  an- 
cestor or  person  from  whom  the  estate  moved.  Our  enquiry 
is,  then,  narrowed  to  the  point,  whether  Geoige  Poilok  deriv- 
ed this  inheritance  by  one  of  those  peculiar  purchases,  enu- 
merated in  the  fourth  section,  so  as  to  confine  the  descent 
from  him  to  the  blood  of  his  father,  Thomas  the  elder,  and 
vest  the  inheritance  in  Mrs.  Devereux.  This  question  has 
been  argued  with  zeal  and  at  much  length,  particularly  on  the 
part  of  the  defendant;  and  the  court  has  given  an  earnest  and 
deliberate  attention  to  every  thing  that  was  said.  But,  after 
doing  so,  we  all  think  as  we  did  on  the  opening  of  the  argu- 
ment, that  the  case  is  nbt  within  the  fourth  section  of  the  act* 
Thomas  Poilok,  the  father,  owned  the  land  in  fee ;  and  in 
1777,  (when  the  eldest  son  was,  by  law,  the  heir)  he  having 
two  sons,  Thomas  and  George,  devised  the  land  in  fee  to 
George,  the  second  son;  and  the  father  died  the  same  year, 
leaving  both  of  the  sons  surviving  him. 

It  is  to  be  observed,  in  the  first  place,  that  George  did  not 
get  this  land  by  descent  It  would  have  been  thus  transmit- 
ted, notwithstanding  the  will,  if  he  had  been  the  heir  of  his 
father.  But  he  was  not  then,  the  heir,  and  could  only  claim 
under  the  will.  As,  therefore,  he  was  in  by  dei  ise  and  could 
not  have  claimed  as  heir  to  hi*  father,  had  the  latter  died  in- 
testate, the  case  is  neither  within  the  words  or  meaning  of 
the  Legislature,  as  it  seems  to  us.  The  act  was  intended  to 
provide  for  every  case;  and  there  is  no  doubt,  that  it  applies 
to  all  estates,  whether  vested  before  or  after  the  passage  of 
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the  act.    The  period  of  the  acquisition  is  not  at  all  material. June  1941 
But  the  mode  of  acquisition  by  the  propositus,  whether  by  BurffW  ~ 
descent  or  quasi  descent— if  the  expression  may  be  allowed —        v 
determines  its  quality  as  an  estate  descendible  to  relations  of De?ereu*- 
a  particular  line,  in  exclusion  of  those  of  the"  other.    Now, 
whether  an  estate  be  derived  by  descent  or  by  purchase,  is  a 
fact,  simply;  and  that,  necessarily,  is  determined  at  the  time 
the  estate  is  derived.    The  fact,  that  it  was  derived  in  the 
one  mode  or  the  other,  instantly  imparted  to  the  estate,  upon 
its  acquisition,  the  quality,  as  a  descendible  estate,  of  going, 
upon  the  death  of  the  new  owner,  to  all  his  relations  or  to  a 
particular  line.    We  can  conceive  no  instance,  in  which  the 
character  of  an  acquisition, whether  by  descent  or  purchasers 
not  indelibly  impressed  on  it  at  the  time  it  is  made.    Why, 
the  very  terms  that  must  be  used  to  state  a  case,  prove  this. 
For  example,  when  it  is  asked,  "when  and  how  did  George 
Pollok  get  this  land?"  the  case  itself  answers*  that  he  got  it  in 
1777,  not  as  the  heir  of  his  father,  but  as  a  purchaser  under 
the  will  of  his  father,  which  was  made  and  went  into  effect  iu 
that  year.    Some  years  after  the  death  of  the  father,  a  law 
was,  indeed,  made,  which  constituted  all  the  sons  heirs.    But 
that  law  could  not  make  this  person,  then  take  by  descent 
that  which  he  had  long  before  taken  by  devise  and  purchase. 
Ballard  v.  Griffin,  2  No.  Ca.  Law  Rep.  258.    The  case  be- 
fore us  is  that  of  an  immediate  devise  of  the  inheritance  in 
fee;  and  in  its  application  to  such  a  case  the  act  is  •  so  clear, 
that  it  seems  impossible  to  render  it  more  so  by  comment. 
But  we  deem  the  cases  of  gifts  and  settlements  equally  plain. 
The  donation  of  each  kind,  specified  in  the  fourth  section,  is 
one,  which  has  been  derived  from  an  ancestor,  to  whom  the 
person  advanced  would,  in  the  event  of  such  ancestor's  death, 
have  been  the  heir  or  one  of  the  heirs.    The  donation  is,  ob- 
viously, one  which  is  merely  in  anticipation  of  a  descent; 
that  is  to  say,  made  to  a  person,  who  would,  in  case  the  donor 
had  not  made  the  donation  and  had  died  intestate,  have  taken 
the  same  estate  or  an  estate  of  inheritance  in  some  form  in 
the  same  land  or  some  part  of  it.    To  what  period  are  we  to 
look  to  ascertain,  whether  the  donor  and  donee  stood  in  that 

■ 

relation  to  each  other?    We  can  imagine  no  other  than  that, 
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June  1611  at  which  the  donation  was  made.  Besides  the  general  reason, 
Bur      n  that  the  nature  of  an  acquisition  is  conclusively  fixed  at  the 
°v       time  it  first  accrued,  this  act  itself  furnishes  evidence  that 
Devereox.  the  writer  had  that  principle  in  his  mind,  or,  more  probably, 
that  unconsciftusly  he  acted  on  it  from  habit.    The  phrases, 
"  has  been  transmitted  or  has  been  derived, "  being  in 
the  past  time,   necessarily  refer   to   the  period,  at  which 
the  estate  was  acquired  in  one  or  the  other  of  the  modes 
mentioned.     Then   the   words,   "  would  have  been  heir, " 
with   the  like   necessity    attach   themselves  to  the  same 
period.       This  construction  is   irresistibly  confirmed    by 
the  subsequent  words,  "in  the  event  of  such  ancestor's 
death."    There  is  merely  a  substitution  of  a  donation  made 
at  a  particular  day,  for  a  descent  upon  the  death  of  the  donor, 
happening,  or,  rather,  supposed  to  have  happened,  at  the 
same  time.    In  the  cases  of  a  taking  by  descent  or  devise, 
there  must  be  an  actual  death  of  the  ancestor.    But  with  re- 
spect to  gifts  and  settlements  it  is  otherwise,  and  the  death  is 
merely  supposed.    Unquestionably  it  is  supposed — for  the 
purpose  of  determining  whether  the  donee  was  heir  of  the 
donor — to  have  happened,  instead  of  the  execution  of  the  in- 
strument,   which   passed  the  estate.      "  Would  have  been 
heir  "  can  refer  to  no  other  period;  and  embraces  only  the  ca- 
ses of  such  a  donation  to  one,  who  was  then  an  heir  appa- 
rent or  heir  presumptive.    It  is  the  same  as  if  the  act  had 
used  the  words,  "  would  have  been  heir  or  one  of  the  heirs," 
in  case,  or  if,  the  ancestor  had  then  died. 

It  is  a  consequence  from  these  positions,  that  we  must  re- 
sort to  the  law  as  it  stood,  or  may  stand,  at  the  time  of  the 
death  of  an  ancestor,  from  whom  land  came  by  descent  or 
devise,  or  at  the  time  of  the  supposed  death  of  one,  who  gave  or 
settled  land,  in  order  to  ascertain,  who  was  the  heir,  where 
the  ancestor  was  dead,  or  who  would  have  been  the  heir,  if 
the  ancestor  had  then  died.      If,  for  instance,  a  law  should 
at  this  day  be  passed,  admitting  new  heirs,  and  an  estate 
should  be  derived  under  that  law  by  descent  or  by  any  of  the 
other  modes  mentioned  in  the  fourth  section  of  the  act  of  1808, 
it  could  not  be  denied  that  the  descent  of  that  estate  from 
the  new  heir,  would  be  regulated  by  the  act  of  1808.    So, 
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the  various  changes  of  the  law  before  1808,  by  which  that  June  1841 
or  this  person  was  made  heir,  from  the  common  law  down?  Ba        T 
must  have  a  like  effect  in  determining,  whether  an  estate        v 
was  derived  by  descent  by  the  person  last  seised;  or  would  Deweu* 
have  been,  in  case  the  former  owner  had  not  conveyed  to  the 
propositus,  but  had,  at  the  time  of  such  conveyance,  died 
intestate.    Thus,  the  act  of  1808  operates  upon  every  case 
alike,  though  the  result  may  be  different  in  different  cases, 
irom  the  varying  states  of  fact  in  the  several  cases. 

On  the  other  hand,  it  has  been  contended  on  the  part  of 
the  defendant,  that  the  person  mentioned  in  the  act  as  one, 
who  "would  have  been  heir,  or  one  of  the  heirs  of  the  donor, 
is  the  heir  as  constituted  by  the  act  of  1808;  and  that  the  pe- 
riod, at  which  that  character  is  to  be  ascertained,  is  the  death 
of  the  propositus.    The  grounds,  on  which  these  positions      • 
were  founded  in  the  argument,  were,  that  the  act  of  1808 
was  designed  to  produce  one  uniform  and  plain  system  of 
descents,  instead  of  that  previously  existing  under  the  acts  of 
1784,  on  which  many  doubts  had  arisen;  and.  especially,  that 
it  was  designed  to  preserve  a  man's  acquisitions  to  his  de- 
scendants or  in  his  family,  as  long  as  there  are  any,  in  exclu- 
sion of  those  not  connected  with  him  by  consanguinity.  It  may 
be  admitted,  that  those  wer^  among  the  objects  to  be  effected  by 
that  statute.    But  it  is  not  perceived,  how  those  objects  can 
impart  to  the  act  the  sense  imputed  to  it.    It  is  true,  it  was 
intended  to  produce  subsequent  certainty  in  the  law  of  de- 
scents; and  to  a  great  extent  it  has  eminently  succeeded.    But 
the  court  cannot  go  further  than  the  act  itself  has  done 
in  establishing  such  certainty  or  uniformity.    The  enactment 
here,  for  example,  is,  that  an  inheritance,  which  has  descen- 
ded (no  matter  when)  shall  descend  to  the  blood  of  the  an- 
cestor, from  whom  it  did  descend.     Now,  an  estate,  once  de- 
scended, remains  always  in  the  party  as  a  descended  estate, 
except  only  in  the  cases  at  common  law  of. the  subsequent 
birth  of  a  preferable  heir,  as  mentioned  in  Cutlar  v.  Cittlar, 
2  Hawks,  324,  and  which  ha\  ■•»  no  application  here.    When, 
therefore,  one  dies  since  1808,  we  must,  in  order  to  know 
whether  his  estate  was  in  fact  transmitted  by  descent  from  a 
former  owner,  enquire  whether  the  propositus  was  in  law  the 
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Jane  1841  heir  of  that  former  owner.    It  is  referred  to  the  law,  existing 
~  at  the  time  of  the  descent  cast,  to  pronounce,  who  was  heir, 

T  and  as  such  took  the  estate.  It  is  an  event  past,  and  in  the 
Devereor.  nature  of  things  it  cannot  be  altered.  Nor  does  the  act  of 
1808  affect  to  interfere  with  the  operation  of  the  previous  law 
(uncertain  as  it  was)  on  past  cases.  It  declares  how  estates, 
which  have  descended,  shall  descend;  but  itdoes  not  attempt  to 
annul  previous  descents,  by  saying  that  what  was  a  descent 
under  the  acts  of  '84  should  not  then  be  so  considered,  nor 
that  a  person,  who  was  not  heir  before  1808  should,  never- 
theless, be  afterwards  considered  to  have  been  the  heir  before. 
The  act  of  180S,  therefore,  by  making  land,  which  had  de- 
scended, one  of  the  subjects  on  which  it  was  to  operate,  ne- 
cessarily treats  all  descents,  which  had  occurred,  as  proper 
#     and  effectual. 

Precisely  the  same  principles  apply  in  ascertaining  who 
would  have  been  the  heir,  if  the  ancestor  had  died  at  a  parti- 
cular time,  that  do  in  ascertaining  who  was  the  heir  upon 
a  death  which  did  occur  at  that  time. 

But  reliance  was  placed  at  the  bar  on  the  use  oi  the  terms* 
« the  heir  or  one  of  the  heirs,"  as  denoting  that  the  act  does 
not  apply  to  descents  before  1784,  since  at  common  law  there 
could  be  no  plurality  of  heirs;  and  it  was  thence  inferred 
that  those  after  1784  were  upon  the  same  footing.  If  that 
meaning  could  be  imputed  to  those  terms,  yet  it  would  be  the 
duty  of  the  court  to  treat  their  introduction  as  a  mere  inaccu- 
*  racy  of  language,  subject  to  the  control  of  other  plain  and 
unequivocal  parts  of  the  Statute.  But,  in  truth,  there  is  no 
inaccuracy  whatsoever  in  the  use  of  that  language;  and  it  is 
critically  correct,  to  express  what  was  meant,  and  to  embrace 
every  case  of  a  descent  at  common  law  or  under  the  acts  of 
^4  and  '95.  The  expression  applies  with  propriety  to  two 
different  states  of  the  law,  in  one  of  which  there  could  be  but 
one  heir,  and  imthe  other  there  might  be  more.  And  it  ap- 
plies with  equal  propriety  to  cases,  in  which,  by  law,  there 
may  be  a  plurality  of  heirs,  and  yet,  in  point  of  feet,  there  is 
in  one  case  but  one  he^ir,  while  in  another  there  are  several: 
The  meaning  in  this  Statute  very  evidently  is,  that  if  the  in- 
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heritance  was  given  to  one,  who  would  have  been  the  single  J«»  1*41 
heir  of  the  common  law;  or  if  it  was  given  to  one  as  the  only^     ~ 
existing  heir  under  the  act  of  '84,  or  as  one  of  several  exist-       r 
ing  heirs  under  that  Statute :  in  either  of  those  cases  the  land  D*™*6**- 
so  given  shall  descend  from  the  donee  to  his  relations  of  the 
Mood  of  the  donor. 

It  is  true,  also,  that  in  respect  to  descents  to  the  two  lines, 
paternal  and  maternal,  the  policy  of  the  act  is  perfectly  ap- 
parent to  keep  the  estate  in  that  line  through  which  it  came 
to  the  propositus.  Indeed,  the  act  goes  in  this  respect  far 
beyond  the  common  law,  which  applied  this  principle  only 
to  descended  estates ;  whereas  the  act  embraces  likewise  de* 
vises,  gifts,  and  settlements  on  heirs  apparent  and  presump- 
tive. Yet  the  court  cannot  carry  this  policy  further  than  ther 
Legislature  itself  has  done,  nor  embrace  cases  which  the 
words  of  the  act,  as  expressed,  cannot  be  made  to  cover.— 
Attempts  to  escape  from  this  rule  of  construction  were  made 
by  stating,  hypothetical  ly,  cases,  in  which  the  operation  of  . 
the  act  is  supposed  to  be  unreasonable  and  incongruous.— 
For  example,  it  was  said,  the  Legislature  could  not  mean  to 
make  a  difference  between  children,  advanced  at  any  time- 
much  less,  between  a  second  son  advanced  before  '84  and  the 
same  son  advanced  afterwards.  It  would  be  presumption  to 
undertake  to  say,  how  the  Legislature  would  have  provided 
for  those  particular  cases,  if  they  had  occurred  to  them.  But 
the  Legislature  did  not  undertake  to  provide  for  particular 
cases.  The  experience  under  the  acts  of  '84  had  proved  the 
peril  of  such  an  attempt.  This  act  regulates  descents  by 
general  rules;  and  the  rule,  as  to  this  point  is,  that  estates 
which  descend  from  the  owner  to  his  heir  or  which  he  gives 
to  one  who  would  have  been  an  heir,  shall  descend  to  his 
blood.  Whether  the  donee  be  a  child  or  not,  is  not  the  cri- 
terion; but  whether  he  be  heir  apparent  or  heir  presumptive. 
It  is  true,  that  if  between-  '84  and  '95  a  father  devised  land  to 
sons  and  daughters,  that  given  to  the  former  would  descend 
to  the  heir  of  the  blood  of  the  father;  while  that  given  to  the 
daughters  would  go  to  all  the  relations  in  equal  degree. 
Why?  Because  the  act  does  not  say  "a  child  advanced" 
but  an  heir  advanced;  and  at  that  time  sons  were  heirs  and 
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Juno  1841  daughters  were  not.    For  a  like  reason  it  is  also  true,  that  if 
r  before  '84  one  settled  land  on  a  collateral  heir  presumptive, 

%  and  afterwards  married  and  had  children  and  then  settled 
Deferens. other  land  upon  a  second  son,  or,  before  '95,  on  a  daughter, 
the  first  would  descend  to  the  blood  of  the  settling  ancestor 
while  the  last  would  be  a  first  purchase  and  go  to  all  the 
heirs,  on  both  sides.  But,  on  the  other  band,  it  is  to  be  ob- 
served, that,  upon  the  defendant's  construction,  the  land 
settled  on  the  collateral,  in  this  case,  would  not  now  descend 
to  the  line  of  the  settling  ancestor,  unless  indeed,  we  read 
the  act  as  if  its  words,  instead  of  being  'would  have  been  the 
heir  or  one  of  the  heirs  in  the  event  of  such  ancestor's  death," 
were  "to  whom  the  person  thus  advanced  was  a  relation 
and  might  by  possibility  become  the  heir  or  one  of  the 
heirs:"  a  liberty  which  no  court  could  arrogate  to  itself. 
Further,  upon  the  defendant's  construction  every  settlement 
at  this  day  on  a  collateral  heir  presumptive  would  be  turned 
into  a  general  purchase  and  go  to  all  the  heirs,  if  the  settling 
ancestor  should  afterwards  marry  and  have  issue,  or  would 
fluctuate  between  being  a  descended  or  purchased  estate, 
with  the  birth  and  death  of  the  issue  of  the  settler.  That 
certainly  could  not  be  the  meaning  of  the  Legislature;  and 
in  the  case  supposed,  the  land  given  to  the  collateral,  when 
he  was  heir  presumptive,  and  any  given  to  the  subsequent 
bom  issue,  being  heir  apparent,  would  both  descend,  as  the 
settler  would  wish,  namely,  to  his  blood.  But  we  do  not 
pursue  this  part  of  the  subject  further,  as  we  have  already 
said  the  statute  lays  down  general  rules  to  regulate  descents, 
and  that  they  are  not  to  be  controlled  by  a  supposed  want  of 
symmetry  in  their  application  to  different  particular  cases, 
not  specified  and  not  intended  to  be  specified  in  the  act. 

Per  Curiam,  Judgment  affirmed. 
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JAMES  W.  Y.  WALTON 

JOHN  TOMLIN,  WILLIAM  P.  WAUGH  &  JAMES  HARPER. 

In  an  action  on  a  contract,  a  defendant  cannot  be  admitted  as  a  witness 
for  bis  co-defendants,  even  aftei  he  has  suffered  judgment  by  default  to 
be  taken  against  himself. 

When  a  copartnership  is  dissolved,  notice  of  the  dissolution  should  be 
given  to  those,  who  were  in  the  habit  of  dealing  with  the  firm,  and  to 
others,  either  by  advertisement  in  a  public  gazette  or  otherwise. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Ashe  County  at  Spring  Term,  1841,  his 
Honor  Judge  Manly  presiding.  The  case  appeared 
to  be  this:  It  was  an  action  of  debt,  upon  a  promis- 
sory note,  dated  the  21st  of  Nov.,  1835,  signed  "John  Tora- 
lin  &  Co."  It  was  proved  that  a  commercial  copartnership, 
under  this  name  and  style,  between  John  Tomlin,  William 
P.  Waugh  and  James  Harper,  existed  in  Ashe  County  for 
some  years;  and  was  transacting  business  as  late  as  the  sum- 
mer of  1835.  At  what  time  it  was  dissolved  did  not  distinct- 
ly appear.  A  witness  stated  that  his  impression  was  that  a 
dissolution  took  place  in  the  month  of  September,  1835.  It 
was  also  proved  that  John  Tomlin  was  the  active  partner  in 
the  said  concern — that  he  made  all  the  purchases  and  attend- 
ed to  the  sales — and  that  the  signature  "John  Tomlin  &  Co." 
was  in  his  handwriting.  It  did  not  appear  that  any  notice 
of  the  dissolution  was  ever  given  in  any  gazette  or  otherwise* 
A  witness  also  proved  that  the  plaintiffs  had  enquired  of  him, 
previous  to  the  making  of  the  note,  whether  Waugh  and 
Harper  were  members  of  the  firm  of  "John  Tomlin  &  Co.,'» 
to  which  he  answered  they  were  understood  to  be;  and  furth- 
er proved  that  he,  the  witness,  had  been  repeatedly  enquired 
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June  1841 0f  before,  and  once  since,  the  date  of  the  note,  by  the  plain- 
Walton"  tiffs,  as  to  the  standing  of  the  members  of  the  said  firm.    The 
t      defendants  exhibited  in  evidence  articles  of  co-partnership 
Tomlin.  between  j0hn  Tomlin  and  John  Hardin.    It  did  not  appear 
that  this  firm  ever  transacted  any  business,  nor  was  it  known 
to  exist  in  the  neighborhood,  which  the  articles  pointed  oat 
for  its  location.    The  goods,  for  which  the  note  sued  upon 
was  given,  were  packed  in  Charleston,  directed  to  John 
Tomlin  &  Co.  and  conveyed  into  Ashe  County. 

When  the  jury  were  called  and  about  to  be  empanneled 
the  counsel  for  tl>e  defendants  offered  that  John  Tomlin 
should  confess  a  judgment  in  the  action,  for  the  full  amount 
of  the  principal,  interest  and  costs.  This  the  court  refused 
to  allow.  In  the  progress  of  the  trial,  the  defendant  Tomlin 
was  offered  as  a  witness  by  the  other  defendants  to  prove, 
that  he  told  the  plaintiffs,  at  the  time  of  giving  the  note,  that 
the  old  firm  of  John  "Tomlin  &  Co."  was  dissolved,  and  that 
a  new  one  of  the  same  name  and  style,  but  composed  of 
John  Tomlin  and  John  Hardin,  had  been  formed.  The 
court  deemed  the  witness  incompetent  and  be  was  exclu- 
ded. The  presiding  Judge  instructed  the  jury,  that  the  law 
implied  a  power  in  any  member  of  a  firm,  associated  gener- 
ally for  transacting  mercantile  business,  to  sign  notes  in  the 
name  of  the  asssociation  for  the  purchase  of  goods,  and  if 
the  jury  found,  upon  a  consideration  of  the  facts,  that  the  de- 
fendants were  thus  associated  at  the  time  of  the  execution  of 
the  note,  that  the  plaintiffs  knew  the  firm  so  formed  and 
none  other  of  the  same  name,  and  gave  the  credit  to  the  de- 
fendants; then  they  should  find  a  verdict  for  the  plaintiffs.  If 
there  had  been  a  dissolution  of  the  firm,  and  Waugh  and 
Harper  had  withdrawn  from  it,  at  the  time  of  the  execution 
of  the  note;  then  it  was  the  duty  of  the  defendants  to  give 
notice  to  such  as  were  in  the  habit  of  dealing  with  their  firm 
that  they  had  withdrawn,  and  to  all  others  by  advertise- 
ment in  some  gazette  or  otherwise.  And  that  if  the  neces- 
sary notice  had  not  been  given,  and  the  jury  should  find 
farther  that  the  plaintiffs  had  no  knowledge  of  the  fact  in 
any  way,  but  trusted  the  defendants,  they  would  still  be  lia- 
ble and  the  jury  should  so  find.    But  if  they  found  that  the 
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necessary  notice  had  been  given,  or  if  the  plaintiff  had  knowl- 
edge  of  the  dissolution  at  the  execution  of  the  note,  they  Walton 
would  find  for  the  defendant.  Or  if  the  jury  believed  that  w 
the  plaintiff,  when  he  took  the  note,  had  knowledge  of  the 
firm,  composed  of  Tomlin  and  Hardin,  and  trusted  that  con- 
cern, or,  having  such  knowledge,  took  without  enquiry  the 
note  of  that  concern,  they  should  find  for  the  defendants. 
The  counsel  for  the  defendants  asked  the  judge  to  instruct 
the  jury,  that,  if  they  believed  that  Tomlin  intended  to  give 
the  note  of  the  firm,  composed  of  Tomlin  and  Harden,  they 
should  find  for  the  defendants;  which  the  judge  refused. 
The  counsel  further  objected  that  the  plaintiff  had  miscon- 
ceived his  action;  that  it  should  have  been  assumpsit  for 
the  goods,  and  on  that  account  he  could  not  recover;  and  ask- 
ed his  Honor  so  to  charge,  which  was  also  refused.  There 
being  a  verdict  and  judgment  for  the  plaintiff,  the  defend- 
ant appealed. 

No  counsel  for  the  plaintiff  in  this  court. 

Hoyden  for  the  defendants,  contended  that  Towlin  was  a 
competent  witness  for  the  other  defendants,  and  cited  3  Stark. 
Ev.  part  4,  106  and  166;  Ward  v.  Hayden,  2  Esp.  Ca.  552; 
2  Camp.  334,  and  that  Tomlin  was  not  interested  in  behalf 
of  the  defendants,  as  it  was  his  interest  to  malce  them  equal- 
ly liable  with  himself. 

Gaston,  J.  It  is  an  undoubted  general  rule  of  evidence/, 
that  a  party  to  the  record  is  not  to  be  permitted  to  give  evi-y 
dence  in  the  case.  So  far  as  exceptions  to  this  rule  have  been 
established,  they  must  be  followed;  but  it  is  dangerous  to  intro- 
duce new  exceptions,  because  of  their  evident  tendency  to 
break  down  the  rule  itself.  We  find  no  such  exception  estab- 
lished as  that  here  contended  for  by  the  defendants.  There  are 
Nisi  Frius  cases,  in  which  a  defendant  in  an  action  of  tort, 
who  has  suffered  judgment  to  go  by  default,  has  been  admitted 
a  witness  for  the  other  defendants  to  prove  them  not  guilty. 
Ward  v.  Hayden,  2  Esp.  Cas.  552.  Case  before  Baron 
Wood,  cited  2  Camp,  (note)  333.  Whether  these  have  estab- 
lished the  exception  in  cases  of  tort9  is  a  question)  which 
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June  1841  will  be  worthy  of  consideration,  when  the  determination  of 
TTT  it  becomes  necessary.  But  no  case  has  yet  held,  that,  in  an 
r  action  upon  an  alleged  contract,  a  defendant,  who  has  suf- 
Tomlio.  fered  a  default,  is  an  admissible  witness  for  the  defendants, 
who  deny  the  contract  Independently  of  the  general  rule 
that  excludes  such  a  witness  as  a  party  on  the  record,  there 
seems  to  us  a  ground  of  interest,  on  which  he  ought  to  be 
excluded.  Though  offered  for  the  purpose  of  disproving 
the  liability  of  the  other  defendants,  and  though  with  us  there 
may  be  a  judgment  against  one  and  for  others  of  alleged  joint 
contractors,  yet,  when  sworn,  he  is  received  to  testify  to  the 
whole  matter  embraced  in  the  issue.  Under  the  general  is- 
sue of  non  assumpsit  or  nil  debet,  it  may  be  shewn,  that  the 
debt  or  demand  has  been  released,  or  paid,  either  in  whole 
or  in  part.  The  witness  has  an  interest  in  establishing  such  a 
defence,  for,  although  he  has  entered  no  plea,  he  must  have 
the  benefit  of  a  verdict,  diminishing  the  amount  of  the  debt 
or  demand  claimed  as  a  joint  debt  or  demand  of  all  the  de- 
fendants. 

The  application  made  to  the  court,  when  the  jury  was  a- 
bout  to  be  empannelled,  to  permit  the  defendant,  who  had 
not  pleaded,  to  confess  a  judgment,  was  addressed  to  its  sound 
discretion,  and  we  have  not  the  authority  to  supervise  the  ex- 
ercise of  that  discretion.  No  objection  has  been  taken  to  the 
instructions  of  the  Judge,  and  no  error  is  seen  in  them. 
The  judgment  must  therefore  be  affirmed. 

Per  Cubiam,  Judgment  affirmed. 
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STATE  OF  NORTH  CAROLINA  ex  relatione  ISAAC  B.  BRADDY 

v$. 
GERALDUS  SHIRLEY  AND  OTHERS. 

A  constable's  bond,  made  payable  to  the  State  of  North  Carolina,  taken  jQne  jg^j 
by  a  person  not  authorized  by  law  to  take  it,  is  void  for  want  of  de» 
livery. 

There  nay  be  eases,  where  a  bond  payable  to  the  State,  though  taken 
by  an  unauthorised  person,  if  it  be  for  the  benefit  of  the  State  itself  in 
its  corporate  capacity,  may  be  good;  but  it  cannot  be  so  when  made 
payable  to  the  State,  as  a  trustee  for  others,  unless  taken  by  the  per-  ^ 

sons  specially  prescribed  by  some  act  of  the  Legislature, 

The  will  of  the  State  is  only  to  be  known,  when  declared  through  those 
appointed  to  declare  it. 

The  case  of  Gritt  v.  Backhouse,  4  Dev.  &  Bat  362,  cited  and  approved. 

This  was  an  action  of  debt,  tried  at  the  Fall  Term,  1840,  of 
Edgecomb  Superior  Court  of  Law,  before  his  Honor  Judge 
Hall.    The  action  was  brought  upon  the  following  bond: 


State  op  North  Carolina, 
Edgecomb  County: 


} 


ss. 


Know  all  men  by  these  presents  that  we,  Geraldus  Shirley, 
Charles  G.  Hunter  and  David  Barlow  are  held  and  firmly 
bound  unto  the  State  of  North  Carolina  in  the  sum  of  four 
thousand  dollars,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  heirs,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals  and  dated 
this  1st  day  of  March,  1836. 

The  condition  of  the  above  obligation  is  such,  that  where- 
as the  above  bounden  Geraldus  Shirley  has  been  appointed 
constable  of  the  County  of  Edgecomb  in  the  year  1S36,  now, 
if  the  said  Shirley  shall  well  and  faithfully  execute  the  said 
office  of  constable  by  executing  all  warrants  put  into  his 
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June  1841  hands  and  shall  faithfully  pay  over  to  those  entitled,  all  sums 

State    °^  money  collected  by  him,  by  suit  or  otherwise,  according 

y       to  the  acts  of  Assembly  in  such  cases  made  and  provided, 

S&rlaiy    theD  the  above  ^ligation  to  be  null  and  void— otherwise  to 
remain  in  full  force  and  virtue. 

Signed,  sealed  and  deliv- 
ered in  the  presence  of 

Witness,  Ger.  Shirley,      [Seal.] 

H  Austin,  J.  P.  Chas.  G.  Hunter,  [Seal.] 

David  Barlow,  •  [Seal.]    . 

Upon  the  trial  its  execution  by  the  defendants  was  pro- 
ved. It  appeared  that  the  defendaut  Shirley  had  beeen  ap- 
pointed constable  by  Henry  Austin,  a  justice  of  the  peace 
of  the  County  of  Edgecomb,  and  thereupon  executed  the 
bond  with  the  other  defendants  as  his  sureties.  This  ap- 
pointment was  made  by  Austin  alone  and  out  of  court  The 
relator  upon  the  trial  proved,  that  he  had  placed  in  the 
hands  of  the  defendant  Shirley,  as  constable,  during  the 
year  for  which  he  was  appointed  constable  as  aforesaid,  sun* 
dry  claims,  some  of  which  claims  he  had  collected  and  failed 
to  pay  over,  and  others  he  might  have  collected,  if  due  dili- 
gence had  been  used.  He  also  proved  a  demand  on  the 
constable  before  bringing  this  suit.  It  also  appeared,  that 
the  bond  was  deposited  by  Austin  in  the  office  of  the  County 
Court  Clerk,  with  the  other  constables'  bonds,  where  it  re- 
mained till  the  bringing  of  this  suit.  The  defendants'  coun- 
sel upon  the  trial  insisted  that  the  bond  was  a  nullity,  and 
that  no  action  could  be  maintained  upon  it,  and  requested 
the  court  so  to  instruct  the  jury.  The  court  informed  the  ju- 
ry that  in  law  the  bond  was  not  a  nullity,  but  that  an  action 
might  be  maintained  on  it,  provided  they  were  satisfied  that 
the  defendant  Shirley  had  failed  to  pay  over  the  moneys  col- 
lected by  him  on  demand,  or  had  been  guilty  of  neglect  in  not 
collecting.  The  jury  returned  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  by  the  defendants,  on  the 
ground  of  misdirection  by  the  court,  and  refused.  Judg- 
ment being  rendered  for  the  plaintiff,  the  defendants  ap- 
pealed. 


OF  NORTH  CAROLINA.  599 

After  an  argument  of  this  case  at  December  Term,   1840,  *«*»  *8*l 
the  court  intimated  a  doubt  whether  the  bond  was  not  void  for    S|atd 
want  of  delivery.  And  the  case  was  again  argued  at  this  term       r 
by  S.  Whitaker  for  the  defendants  and  B.  F  Moore  for  the  Shirley, 
plaintiff.    The  reporter  regrets  that  he  has  no  notes  ot  the 
arguments  of  the  defendants7  counsel. 

B.  F.  Moore  for  the  plaintiff. 

1st.  As  to  the  point  of  delivery,  the  case  affirms  that  the 
bond  was  "executed."  The  only  point  presented  below  was 
that  the  appointment  of  Shirley  being  contrary  to  law,  was 
contrary  to  public  policy  and  therefore  the  bond  was  void 
and  this  is  the  only  point,  that  can  be  presented  here,  with- 
out making  nonsense  of  the  case  as  stated. 

2dly.  The  parties  intended  to  deliver  the  instrument  aer 
their  bond,  and  it  is  conceded  that  if  the  bond  were  payable 
to  an  individual,  the  facts  attending  the  execution  would, 
have  constituted  a  complete  delivery.  This  is  well  establish^ 
ed.  4  Kent's  Com.  454  and  note;  Doe  v.  Knight,  12  Eng. 
C.  L.  R.  351;  Sanbervye  v.  Arden,  1  John  Ch.  R.  240. 

3rd.  Bonds  intended  to  be  executed  as  official  bonds,  and 
void  as  such,  because  they  do  not  conform  to  the  statute  re- 
quiring them,  are  good  as  voluntary  bonds  and  well  deliver- 
ed. Branch  v.  Elliott,  3  Dev.  86;  Vanhook  v.  Barnet,  4 
Dev.  268.  Threadgill  v.  Jennings,  3  Dev.  384.  The 
rule  is  that  ii  a  bond  be  delivered  to  a  stranger,  the  law  pre^ 
suraes  the  assent  of  the  obligee,  till  actual  refusal.  Butler 
and  Baker's  case,  3  Rep.  28;  WhelpdaWs  case,  5  Rep.  119} 
Threadgill  v.  Jennings,  ut  supra  (Ruffin's  opinion.) 

4thly.  This  rule  is  not  altered  when  the  bond  is  payable 
to  the  Sovereign.  The  State  is  a  moral  person,  with  all  the 
attributes  of  such  a  being.  YattePs  Law  of  Nations,  Kent's 
Com.  The  State  is  a  great  corporation,  per  Marshall 
C.  J.  in  United  States  v.  Maurice  ty  ah  4  Brock  Rep. 
The  sovereign  has  capacity  to  take  bonds,  independently  of 
any  authority  conferred  by  statute,  and  through  agents  not 
delegated  by  law  for  that  purpose.  U.  States  v.  Bradley, 
10  Peters'  Rep.  U.  States  v.  Tingey,  5  Peters'  Rep.  115. 
A  bond  payable  to  the  sovereign,  when  by  statute  it  is  direct- 

29 
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Joa*  1841  ed  to  be  made  payable  to  an  individual,  is  good  as  a  voluntary 
~       "  bond,    2  Hen.  &  Mum.  459;   Winston  and  others  v  Com- 

Slate 

T      manwealth,  3  Wash.  Cir.  Co.  Rep.  10;  U.  States  v.  Morgan, 
Shirley.  Cox's  Digest,  110.    In  such  a  bond,  the  sovereign  may  stand 
as  trustee  for  all  injured.  Bibb  v.  Cawthorne,  1  Wash.  Rep. 
91,  explained  in  Hen.  &  Mum.  ut  supra,  Roane's  opinion. 

5th.  The  second  point  of  the  defence  cannot  be  heard  un- 
der the  general  issue.     1  Not.  &  McCard's  Rep.  554.    Bonds 
contrary  to  statute  must  be  avoided  by  special  plea.    1  Chit. 
Plead.  479  and  480. 
'  6th.  The  appointment  may  even  be  unconstitutional  and 

yet  the  bond  is  good — they  are  different  things.     Xf.  States 
v.  Maurice,  is  decisive  of  this  point. 

7th.  It  degrades  the  sovereign  to  suppose  that  it  assents 
to  bonds  of  persons  illegally  appointed  to  office,  in  order  to 
secure  itself,  and  yet  that  it  will  not  assent  to  bonds  to  re- 
lieve its  citizens.  The  same  policy  which  may  forbid 
assent  to  the  latter,  excludes  the  idea  of  assent  to  the  former. 
8th.  Any  one  may,  by  bond,  become  indebted  to  the  sover- 
eign, either  absolutely  or  conditionally.  If  any  of  the  con- 
ditions are  illegal,  they  may  be  rejected  and  the  others  stand 
good.  The  breaches  assigned  in  this  case  only  charge  the 
obligor  as  a  simple  collector  and  not  as  as  an  officer.  The 
bond  is  good  to  compel  the  payment  of  money,  which  is  cov- 
ered by  the  condition  and  which  is  detained  against  morals 
and  law.     U.  States  v.  Maurice  §*al.  ut  supra* 

Gaston,  J.  Thi*  was  «n  action  of  debt  brought  by,  or  in 
the  name  of,  the  State  of  North  Carolina,  upon  the  relation 
and  to  the  use  of  Isaac  B.  Braddy  against  Geraldus  Shirley, 
Charles  G.  Hunter  and  David  Barlow.  The  declaration 
averred  that  the  defendants,  by  their  writing  obligatory,  seal- 
ed with  their  seals  and  dated  on  the  1st  day  of  March,  1836, 
acknowledged  themselves  to  be  held  and  bound  unto  the  said 
State  in  the  sum  of  S4000,  with  a  condition  under  written,  that 
if  the  above  bounden  Geraldus,  who  had  been  appointed  con. 
stable  of  the  county  of  Edgcomb  for  the  year  1836,  should 
well  and  faithfully  execute  his  said  office  of  constable  by  exe- 
cuting all  warrants  put  into  his  hands,  and  should  faithfully 
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pay  over  all  moneys  collected  by  him,  the  said  Geraldus,  by  lane  1841 
suit  or  otherwise,  according  to  the  acts  of  Assembly  in  such 
case  made  and  provided,  then  the  above  obligation  to  be  void;  T 
and  the  declaration  set  forth  that  the  said  Geraldus  had  not  Shirley, 
complied  with  the  condition  aforesaid,  but  had  broken  the 
same  in  this,  that  he  had  in  the  said  year  1S36  collected  the 
amount  of  a  certain  promissory  note,  which  the  relator  bad 
put  into  his  hands  as  constable,  and  had  refused  to  pay  over 
the  same  to  the  relator  upon  demand  therefor  made,  and  also 
in  this,  that  on  the  10th  of  April,  1S36,  the  relator  had  put 
into  his  hands,  as  constable  as  aforesaid,  a  certain  other  pro- . 
rnissory  note,  which  he  had  failed  to  collect,  and  which  with 
due  diligence  he  might  have  collected.  The  defendants 
craved  Oyer  of  the  alleged  obligation  and  condition,  and,  this 
being  had,  pleaded  the  general  issue,  conditions  performed 
and  not  broken.  Upon  the  trial  the  plaintiff  exhibited  the 
alleged  writing  obligatory,  and  gave  in  evidence,  that  on  the 
1st  of  March,  1830,  Henry  Austin,  Esquire,  one  of  the  justi- 
ces of  the  Court  of  Pleas  and  Quarter  Sessions  of  Edgcomb 
county,  appointed  the  defendant  Shirley  a  constable  of  said 
county  for  the  year  1836;  that  this  appointment  was  made 
out  of  court;  that,  thereupon,  the  defendant  subscribed,  seal- 
ed and  delivered  to  the  said  Austin  the  writing  aforesaid  as 
their  deed;  that  the  same  was  received  by  the  said  Austin, 
and  by  him  deposited  with  the  clerk  of  the  County  Court  for 
safe  keeping,  where  it  remained  until  the  institution  of  this 
suit;  and  further  offered  evidence  to  establish  the  breaches  as- 
signed in  the  declaration.  The  counsel  for  the  defendants 
prayed  the  court  to  instruct  the  jury,  that  the  (alleged)  bond 
was  a  nullity,  and  an  action  could  not  be  maintained  upon 
it ;  but  the  court,  rejecting  this  prayer,  instructed  the  jury 
that  in  law  the  bond  was  not  a  nullity,  and  that  an  action 
might  be  maintained  upon  it,  if  they  were  satisfied  that  the 
defendant  Shirley  had  failed  on  demand  to  pay  over  the  mo- 
ney collected  for  Braddy,  or  had  been  guilty  of  negligence 
in  not  collecting  it  The  jury  found  a  general  verdict  for 
the  plaintiff  on  all  the  issues,  and  assessed  his  damages  by 
reason  of  the  breaches  of  the  condition,  to  $222  82.  A  new 
trial  was  moved  for  by  the  defendants,  but  refused,  and  judg- 
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June  1841  ment  having  been  rendered  for  the  plaintiff,  the  defendants 
State     appealed- 

r  By  the  act  of  1833,  ch.  6,  (Revised*  Stat.  ch.  24,)  it  is  di. 

Shirley,  y^^  thatj  [n  every  county  of  the  State,  constables  shall  be 

elected,  one  in  each  captain's  district,  by  the  inhabitants  there- 
of, that  returns  of  elections  shall  ba  made  to  the  Court  of 
Pleas  and  Quarter  Sessions  of  each  county;  and  that  said 
court  shall  cause  the  constables  elected  to  take  the  oaths  of 
office  in  court,  and  take  bonds  from  them  with  sufficient 
sureties,  payable  to  the  State  of  N.  Carolina,  and  condition- 
ed lor  the  faithful  discharge  of  their  duties.  The  act  also 
provides,  that  where  an  election  shall  not  be  made  by  the  in- 
habitants of  a  district,  and  where  a  vacancy  may  occur  in 
the  office  of  a  constable  by  death  or  removal  out  of  the  coun- 
ty, the  court,  seven  justices  being  present,  shall  have  power 
to  appoint  a  constable;  and  it  authorises  suit  to  be  brought 
upon  bonds  so  taken  in  the  name  of  the  State,  upon  the  rela- 
tion and  for  the  use  of  any  person,  who  may  be  injured  by 
the  breach  of  the  condition  thereof.  Under  this  act  it  can- 
not be  questioned  but  that  the  appointment  of  the  defendant 
Shirley  as  constable  was  utterly  null,  and  that  the  magis- 
trate, who  received  the  bond  of  the  defendants,  had  no  author- 
ity as  such  to  accept  it.  But  it  had  been  provided  by  an  old 
act  of  1741,  ch.  24,  that  upon  the  death  or  removal  of  any 
constable  out  of  the  district  for  which  he  was  appointed,  it 
should  be  lawful  for  the  justices  of  the  County  Court  in 
which  such  district  should  be,  or  any  of  them,  to  appoint 
and  swear  another  person  to  be  constable  in  the  room  and 
stead  of  the  constable  dead  or  so  removing,  who  should  act 
until  the  next  County  Court;  and  a  doubt  has  been  expressed 
whether  this  provision  was  abrogated  or  repealed  by  the  act 
of  1833.  The  enquiry  does  not  appear  to  us  a  material  one, 
as  respects  the  case  before  us,  because  the  magistrate  did  not 
make  an  appointment  until  the  next  County  Court,  but  un- 
dertook to  make  an  appointment  for  I  he  year  1836;  and  if 
this  provision  had  been  in  force,  the  appointment  made  and 
the  proceedings  upon  it  would  have  been  liable  to  the  same 
objection,  because  of  an  excess  of  authority,  as,  supposing 


OP  NORTH  CAROLINA.  603 

the  provision  not  in  force,  they  are  exposed  to  because  of J,me  1841 
want  of  authority.    But  we  are  satisfied  that  the  provision    Stat6  "" 
in  the  act  of  1741,  was  repealed  by  the  act  of  1833,  because       ▼ 
the  latter  contains  an  enactment,  covering  the  whole  ground      lr  ey# 
of  this  provision,  and  making  a  different  disposition  in  rela- 
tion to  the  subject  matter  of  it. 

The  question  of  law  presented  by  the  case  is,  has  there 
been  a  delivery  of  this  alleged  bond?  If  there  has  not  been, 
the  instrument  declared  on  was  not  the  deed  of  the  defend- 
ants. There  has  not  been  a  delivery,  unless  the  instrument 
has  been  accepted  by  some  authorised  agent  qf  the  State,  or 
unless  in  law  its  acceptance  can  be  presumed.  * 

The  State  has  undoubted  capacity  to  receive  a  convey- 
ance or  an  obligation;  and  this  capacity  can  only  be  exerted 
through  the  medium  of  authorised  agents.  The  authority, 
however,  of  these  agents  may  either  be  expressly  conferred, 
or  may  be  incidental  to  other  powers,  and  therefore  compre- 
hended within  them.  The  cases  of  Dug  an  v.  United  States, 
3  Whea.  172,  and  U.  States  v.  Tingey,  5  Peters  175,  which 
have  been  cited  for  the  plaintiff,  do  but  establish  this  doc- 
trine; and  upon  principle  as  well  as  authority,  we  have  no 
hesitation  in  recognising  it  thoroughly.  But  the  magistrate 
who  received  this  bond  in  behalf  of  the  State  acted  wholly 
without  authority.  He  not  only  had  no  express  delegation 
of  power  to  take  it,  but  lie  was  acting  altogether  without  his 
official  sphere  in  relation  to  the  subject  matter.  His  accept- 
ance of  the  instrument  imparted  to  it  no  more  validity,  than 
it  would  have  received  from  the  acceptance  of  any,  the  hum- 
blest, individual  in  the  land.  It  is  of  the  very  essence  of  re- 
gulated liberty,  that  the  moment  one  entrusted  with  author- 
ity steps  beyond  its  limits,  his  acts  become  the  acts  of  a  citi- 
zen, and  arc  not  those  of  a  public  agent. 

The  want  of  a  precedent  authority  may,  however,  be  sup- 
plied by  a  subsequent  ratification.  But  none  such  is  shewn 
in  this  case.  The  clerk  of  the  County  Court  is  entrusted 
-with  the  keeping  of  the  records  of  the  court  and  other  pub- 
lic documents;  but  he  cannot  make  an  instrument  a  record 
or  public  document,  which  is  not  such,  by  placing  it  with  the 
files  among  the  records  of  his  office.      The  suit  is  brought 
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June  1841  jn  the  name  of  the  State  of  North  Carolina,  but  that  name 

State    *s  use^  ^  an  ^dividual,  as  a  relator,  for  his  own  benefit,  up- 

v       on  the  supposition  that  this  instrument  has  been  taken  under 

Shirley  tke  pUyjc  authority;  and,  whether  it  was  so  taken  or  not,  is 
the  very  question  to  be  tried.  But  if  the  action  had  not  been 
brought  at  the  instance  of  a  relator — if  it  had  been  instituted 
by  the  State  through  the  Attorney  General — unless  it  was 
shewn  that  he  had  authority  to  ratify  the  act  of  the  individ- 
ual, who,  without  authority,  took  the  instrument  as  a  bond— . 
this  would  not  have  been  a  ratification  by  the  State.  The 
will  of  the  Stt^e  is  only  to  be  known,  when  declared  through 
*  those  appointed  to  declare  it. 

The  remaining  enquiry  is,  does  the  law  presume  an  ac- 
ceptance?    The  delivery  of  a  deed  to  a  third  person  for  the 
use  of  a  grantee  is  generally  held  to  be  a  delivery  to  the 
grantee,  until  he  express  his  dissent.      This  rule  is  founded 
upou  the  presumption  that  men  do  not  refuse  benefits,  and 
therefore  the  law  infers  an  acceptance  without  requiring 
proof  thereof.  How  far  this  rule  is  applicable  to  bodies  politic 
— and  especially  to  those  of  the  highest  dignity,  States  and 
sovereignties — which,actonly  through  the  medium  of  others, 
and  these  ordinarily  invested  with  special  powers  and  requir- 
ed to  act  under  these  powers  with  prescribed  formalities— 
on  principle  at  least  is  not  so  clear.  In  the  case  of  the  Bank  of 
the  United  States  v.  Dandrige  and  others  (12  Wheaton  64) 
Chief  Justice  Marshall  held  that  an  instrument  purporting 
to  be  a  bond,  given  by  a  cashier  and  his  sureties  for  the  faithful 
performance  of  his  duties  to  the  institution,  notwithstanding 
evidence  that  upon  the  execution  of  this  instrument  he  was 
introduced  into  the  bank  as  cashier  and  acted  as  such  after- 
wards, and  that  this  instrument  was  deposited  among  the 
muniments  of  the  bank,  as  the  cashier's  official  bond — was 
not  the  deed  of  the  defendants,  because  not  accepted  by  a  for- 
mal resolution  of  the  directors.     His  brethren  or  a  majority 
of  his  brethren  on  the  Supreme  Court  Bench  dissented  from 
this  opinion,  holding  that  the  rule  of  presuming  assent  to 
benefits  tendered  applied  to  corporations  as  well  as  to  indi- 
viduals, or  at  all  events  that  their  assent  might  be  inferred 
from  evidence  short  of  that  which  would  be  required 
Co  bind  them  to  onerous  obligations.      There  are  also 
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decisions  of  courts  of  great  respectability,  in  which,  with*  Jon» 1841 
out  evidence  of  formal  acceptance,  obligations  made  di-~"  8tata 
recti  y  to  a  State,  or  to  the  United  States,  for  the  pay-  t 
raent  ot  money  or  the  performance  of  other  duties  due  SMri*!- 
to  them  in  their  corporate  capacity,  have  been  upheld  as. 
bonds  on  the  ground  of  presumed  acceptance.  Among  these, 
one  of  the  strongest  is  that  in  the  case  of  the  United  States 
v.  Maurice  and  others,  2  Brock.  96,  in  which  Chief  Jus- 
tice Marshall,  reluctant  as  he  avowedly  was  to  give  in  to 
any  laxity  of  principle,  because  of  apprehended  inconveni- 
ence, held  an  instrument  executed  by  one,  irregularly  ap- 
pointed to  office,  for  securing  the  faithful  collection  and  dis- 
bursement of  public  moneys,  binding  on  the  officer  and  his 
sureties.  It  would  seem,  therefore,  that  there  are  contracts 
and  engagements  so  plainly  and  unequivocally  beneficial  to 
the  State,  that  the  law  will  not,  in  regard  to  them,  require 
evidence  of  formal  acceptance;  but  it  is  manifest  that  in  the 
application  of  this  rather  latitudinous  doctrine,  it  is  incum- 
bent on  the  courts  to  exercise  great  caution,  lest  they  should 
unwittingly  take  upon  themselves  a  functiou  confided  by  the 
fundamental  law  to  a  different  part  of  the  government,  the 
function  of  determining  what  is  and  what  is  not  for  the  good 
of  the  State. 

The  present  case  does  not  call  upon  us  to  draw  this  line 
of  partition.  The  instrument  before  us  does  not  profess  to 
be  made  for  the  benefit  of  the  State  as  such.  It  is  avowedly 
made  to  secure  the  interests  of  all  persons,  who  shall  entrust 
the  defendant  Shirley  with  the  collection  of  debts,  and  made 
to  the  State  as  a  trustee  for  these  persons.  True,  the  State 
may  be  said  in  common  parlance  to  have  an  interest  in  the 
faithful  performance  of  these  duties,  because  the  performance 
of  them  is  for  the  advancement  of  right.  But  the  State  has 
not  an  interest  therein  in  its  proper  character,  as  a  State. 
If  individuals  may,  without  permission,  thus  make  the 
State  their  trustee,  what  limits  can  be  set  to  the  exercise  of 
this  liberty?  Why  may  not  every  one — every  firm— every  vol- 
untary association — every  corporate  body— nay,  every  foreign 
State — should  they  so  chose — take  engagements  for  the  pro- 
tection of  their  interests  in  the  name  of  the  State?    If  this  be 
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June  1841  <jone)  [3  ft  not  manifest  that  the  State  may  become  involved 

gtate    in  responsibilities  and  duties,  wholly  alien  from  the  legiti- 

v       mate  purposes  of  government,  and  its  honored  name  may  be 

Shirley,  bodied  about  in  the  contests  of  private  litigants,  like  the 
John  Doe  and  Richard  Roe  in  an  action  of  ejectment?  But 
there  is  a  yet  stronger  objection  to  the  presuming  of  an  ac- 
ceptance of  this  instrument  by  the  State.  By  its  constitution- 
al organ,  the  Legislature,  the  State  has  declared  when  and 
through  whose  agency  it  will  accept  a  trust  of  this  character 
-—who  may  take,  and  in  what  cases  they  may  take,  a 
bond  so  payable  and  so  conditioned  as  is  the  instrument 
now  under  consideration.  This  expression  of  the  public 
will  must  be  understood  by  us,  whose  duty  it  is  to  give  it  full 
effect  as  a  denial  of  the  power,  thus  specially  delegated,  to 
all  other  persons  and  in  all  other  cases.  Against  this  denial  no 
presumption  can  be  entertained. 

It  has  been  insisted,  in  argument  for  the  plaintiff,  that  the 
precise  ground  on  which  we  put  our  decision  was  not  taken 
on  the  trial — that  the  objection  made  by  the  defendants  was 
not  to  the  incomplete  execution  of  the  instrument,  but  to 
its  validity,  supposing  it  executed.  There  is  some  foundation 
for  this  criticism — the  point  is  not  made  as  distinctly,  as  it 
might  have  been  presented.  But  nevertheless  it  manifests 
itself  upon  the  case  and  cannot  be  overlooked.  Objection 
was  taken  to  the  bond  as  such  upon  the  general  issue — be- 
cause of  the  circumstances  under  which  its  alleged  execution 
took  place — and  the  defendants  prayed  of  the  court  to  in- 
struct the  jury  to  find  upon  this  issue  that  it  was  not  their 
deed.  But  instead  of  granting  this  prayer,  the  court  instructed 
the  jury,  that  opon  the  evidence  offered  the  plaintiff  had 
maintained  the  issue  on  his  part  and  was  entitled  to  recover. 
If  in  this  there  was  error,  we  are  bound  to  reverse  the  judg- 
ment.   Grist  v.  Backhouse,  4  Dev.  &  Bat.  362. 

It  is  not  for  us  to  say  or  intimate,  whether  the  relator  has 
any  remedy  in  any  other  court  or  in  any  other  form.  But 
it  is  our  opinion  that  as  the  facts  appear  in  this  record  there 
cannot  be  a  judgment  at  law  upon  this  instrument,  as  the  bond 
of  the  defendants. 

Per  Curiam,     Judgment  reversed  and  a  venire  de  novo 

awarded. 
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JOHN  MeC.  BOYLE  w.  CHARLES  RE  ED  BR. 

In  an  action  of  covenant,  for  not  furnishing  machinery  for  a  steam  mill  JQne  *841 
at  the  stipulated  time,  the  plaintiff  cannot  recover  in  damages  the  es-  """ 

timated  value  of  the  profit*  he  might  hate  made,  if  the  covenant  had 
been  complied  with.  These  are  too  vague  and  uncertain  to  form  any 
criterion  of  damages. 

The  damages  should  be  given  upon  the  principle  of  a  reasonable  rent  and 
insurance  for  the  buildings,  and  the  actual  loss  by  decay,  &c.  of  the 
materials,  during  the  period  he  was  prevented  from  commencing  his 
opeiationa  by  reason  of  the  default  of  the  defendant  in  not  complying 
with  his  covenant. 

Ke  can  only  recover  damages  really  sustained  by  him,  and  not  such  at 
it  seems  possible  he  may  have  sustained. 

This  was  an  action  of  Covenant,  fried  at  the  Spring  Term, 
1841,  of  Bertie  Superior  Court,  before  his  Honor  Judge  Nash< 
A  copy  of  the  covenant  declared  on,  so  far  as  it  is  material  to 
this  case,  is  'annexed.  The  plaintiff  alleged  the  following 
breaches:  1st.  That  the  engine  was  not  finished  and  ready 
for  shipment  at  the  port  of  Baltimore  on  the  I  at  of  March, 
1837;  2dly.  That  the  engine  was  not  put  up  by  the  1st  of 
May,  1837;  3dly.  That  the  engine  was  not  made  of  good 
materials,  nor  in  a  workmanlike  manner;  4thly.  That  it  had 
but  one  shaft,  and  a  single  instead  of  a  double  Crank;  5thly. 
That  it  had  not  power  sufficient  to  drive  twenty-four  saws. — 
It  was  admitted  that  the  engine  was  not  ready  for  shipment 
at  the  port  of  Baltimore  on  the  1st  of  March,  and  that  it  was 
not  put  up  by  the  1st  of  May.  It  was  further  admitted  that 
the  plaintiff  had  not  paid  the  whole  of  the  purchase  money, 
but  that  $  were  still  due  and  nnpaid,  lor  which  the 

present  defendant  had  brought  an  actidn  in  Washington  Su- 
perior Court  on  the  counter  part  of  this  agreement  executed 
by  the  present  plaintiff,  and  bearing  even  date  with  it,  and 
that  the  action  was  now  pending  in  said  court — that  plaintiff    « 

was  not  in  Baltimore  on  the  1st  of  March  to  receive  the  en- 

30 
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June  I84lgrine,  nor  did  he  pay  the  $1000  on  the  1st  of  February,  but 
Bo  .     that  this  payment  was  made-on  the        day  of  ,  in 

v       the  year  1837,  and  the  further  sumof  j5  on  the 

Keedcr.  (jay  0f  October.  1837.    The  plaintiff's  witnesses  proved  that 
the  building  for  the  reception  of  the  engine  was  not  erected 
until  after  the  1st  of  May,  1837.    The  defendant  commenc- 
ed putting  up  the  engine  late  in  December,  1837,  and  com- 
pleted it  about  the  8th  of  January,  1838,  when  the  plaintiff 
received  it.    And  it  was  proved  that  very  soon  thereafter,  the 
fly-wheel  broke,  as  did  the  gate-head  and  the  rock  shaft;  and 
that  the  two  former  were  honeycombed,  and  the  hollow  pla- 
ces in  the  gate-head  were  filled  in  with  lead.    On  the  part  of 
the  defendant  it  was  contended  and  evidence  introduced  to 
prove,  that  the  engine  was  manufactured  out  of  good  materi- 
als and  the  work  executed  in  a  workmanlike  manner — that 
the  breaking  of  the  fly-wheel  was  owing  to  the  insufficiency 
of  the  foundation  of  the  mill-machinery,  which,  it  was  ad- 
mitted, it  was  the  duty  of  the  plaintiff  to  build,  and  the  na- 
ture of  the  ground  not  affording  a  firm  foundation,  being 
over  a  quicksand — that  the  breaking  of  the  gate-head  and  of 
the  rock-shaft  was  occasioned  by  the  want  of  skill  in  the  en- 
gineer, employed  by  the  plaintiff  to  manage  the  engine. — 
There  was  contradictory  evidence  as  to  the  crank.    The 
plaintiff  then  gave  evidence  to  shew  that  he  had  collected 
timber  to  the  value  of  $2000  ready  to  saw  by  the  1st  of  May, 
1837,  and  that  by  the  8th  of  January,  1838,  when  the  mill 
was  set  in  motion,  he  had  collected  between  $7000  and  $9000 
worth — and  claimed  that  he  was  entitled  to  recover  from  the 
defendant  the  injury,  which  the  timber  had  sustained  by  ly- 
ing in  the  water  so  long.    Some  of  the  witnesses  stated  that 
the  timber,  by  lying  in  the  water  12  months  would  be  injur- 
ed 20  per  cent.— others,  that  it  would  not  be  injured  at  all, 
but  would  be  benefitted  thereby.    No  evidence,  however, 
was  laid  before  the  jury  to  shew  that  the  timber  of  the  plain- 
tiff was  in  the  least  injured.    The  plaintiff  further  claimed 
to  recover  of  the  defendant  in  damages  the  profit,  which  he 
would  have  made  by  his  mill  between  the  1st  of  May,  1837, 
and  the        day  of  May,  1838,  when  the  works  were  repaired 
and  she  finally  put  in  motion.    This  latter  evidence  the 
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court  rejected.    He  farther  claimed  in  damages  the  hire  of  J«w  1841 
his  hands,  while  the  works  were  repairing.    To  rebut  this"  flo  ^  ' 
claim,  the  defendant  shewed  that  during  those  times,  his       v 
hands  were  employed  in  getting  timber,  which  was  as  profit*  **«•<**'• 
able  to  him  as  working  the  mill.    It  was  further  admitted 
that  the  whole  of  the  engine  delivered  by  the  defendant  to 
the  plaintiff,  with  the  exception  of  the  fly-wheel  and  rock* 
shaft,  were  still  in  his  possession  and  used  by  him  in  work* 
ing  his  saw-mill.  The  plaintiff  further  proved  that  the  engine 
had  not  power  to  carry  twenty  four  saws,  and  that  to  make  it  do 
so  it  was  necessary  to  add  another  boiler,  which  he  did.  There 
was  contradictory  evidence  as  to  the  power  of  the  engine. 
When  the  plaintiff  closed  his  testimony,  the  defendant's 
counsel   moved  the  court   that  he  might  be  called,   up- 
on the  ground,  1st,  that  he  had  not  shewn  that  he  had 
paid  the  whole  of  the  purchase  money  before  bringing  his 
action;  2dly,  because  he  had  not  shewn  that  he  was  in  Balti- 
more on  the  1st  of  March,  1837,  ready  to  receive  the  engine 
and  pay  the  money  then  due.   This  motion  the  court  refused; 
and  in  its  charge  instructed  the  jury  that  this  contract  con- 
tained covenants  of  different  kinds — the  first  on  the  part  of  the 
defendant  was  an  independant  one,  for  a  breach  of  which  the 
plaintiff  was  entitled  to  recover  damages,  unless  they  were 
Satisfied  by  the  evidence,  that  the  time  had  not  been  enlar- 
ged  by  the  parties,  in  which  case  performance  by  the  defend* 
ant  within  the  enlarged  time  would  be  a  foil  answer  to  the 
claim  of  damages  by  the  plaintiff  for  that  breach — that  the 
second  covenant  on  the  part  of  the  defendant  was  dependent 
on  a  condition,  to  be  previously  performed  by  the  plaintiff,  to 
wit,  the  erection  of  the  building  to  receive  the  engine  by  the 
first  of  May,  which  the  plaintiff  had  shewn  was  not  done, 
and  he  was  not  therefore  entitled  to  any  damages  for  that 
breach,  if  they  were  satisfied  the  fact  was  so — that,  if,  from 
the  evidence,  they  were  satisfied  that  the  engine  was  made  of 
good  materials  and  in  a  workmanlike  manner,  and  that  the 
breaking  of  the  parts  mentioned  was  occasioned  by  no  insuf- 
ficiency of  the  work  or  materials,  but  by  the  insufficiency  of 
the  foundation  of  the  mill-machinery  or  the  unskillfulness  of 
the  engineer  employed  by  the  plaintiff,  in  that  case  the  plain- 
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Jane  1841  tiff  would  not  be  entitled  to  any  damage  on  the  third  alleged 

B    ,     breach;  but  that  he  would  be  entitled  to  such  damages,  if 

t       they  were  of  the  opinion  that  the  materials  of  the  engine 

Rewjer.  were  not  good  or  the  work  not  executed  in  a  workmanlike 
manner — that,  according  to  the  contract,  the  defendant  had 
covenanted  that  the  engine  should  be  of  sufficient  power  to 
carry  twenty  four  saws,  and,  that  although  it  had  the  num- 
ber of  boilers  specified  in  the  contract  and  they  were  of  the 
dimensions  there  called  for,  yet  the  contract  on  the  part  of  the 
defendant  was  broken  in  this  particular,  if  they  were  not  suf- 
ficient to  carry  the  twenty  four  saws,  and  if  it  was  necessary 
to  add  a  fifth  boiler  to  give  the  engine  that  power,  the  plain- 
tiff had  a  right  to  do  so,  as  it  was  proved  he  had  done  in  this 
case,  and  recover  of  the  defendant  what  it  cost  him.  The 
court  further  instructed  the  jury  that,  as  the  plaintiff  had  re- 
ceived and  kept  the  engine,  and  was  now  using  it,  with  the 
exception  of  the  fly-wheel  and  rock-shaft,  the  measure  of 
damages,  to  which  he  was  entitled  for  the  insufficiency  of  the 
engine,  as  to  the  materials  and  workmanship  and  power,  was 
what  it  would  or  had  cost  the  plaintiff  to  make  it  what  the 
defendant  contracted  it  should  be — that  they  would  decide 
whether  the  crank  was  a  single  or  double  one,  and  so  of 
the  shaft — that  as  to  the  timber,  if  they  were  satisfied  that  it 
had  been  actually  injured,  by  remaining  in  the  water,  they 
would  give  the  plaintiff  damages  for  such  injury,  confining 
their  enquiry  to  the  timber  gotten  up  to  the  1st  of  May,  1837, 
and  that  the  plaintiff  was  entitled  to  damages  for  his  hands 
being  out  of  employment  at  the  mill,  during  the  time  the  re- 
pairs were  making,  if  they  were  satisfied  they  had  suffered 
damages. 

Popy  of  the  Agreement  referred  to,  so  far  as  it  is 

piaterial. 

Memorandum  of  an  agreement  entered  into  this  20th  day 
of  December,  1836,  between  Charles  Reeder  of  the  City  of 
Baltimore,  of  the  one  part,  and  John  McC.  Boyle,  of  the  town 
of  Plymouth,  North  Carolina,  of  the  other  part,  witnesseth  as 
follows:    The  said  Charles  Reeder  for  the  consideration  here* 
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inafter  mentioned  hath  agreed  to  and  with  the  said  John  Joneisu 
McC.  Boyle,  his  executors  &c.  to  make  and  furnish  for  him  a    B    |0" 
steam  engine  and  boilers  on  the  high  pressure  principle.       v 
The  cylinder  to  be  &c.  (describing  it)— to  haye  four  iron  boil-  Re«der- 
ers,  26  inches  in  diameter  and  24  feet  long,  with'furnaco,  bars 
<fcc.    The  cylinder  to  lie  horizontal  and  connected  to  a  dou- 
ble crank  with  a  shaft  on  each  side,  with  fly-wheel  &c. — 
in  all  to  be  done  and  finished  in  a  workmanlike  manner 
and  of  sufficient  strength  and  dimensions  to  drive  four  gangs 
of  saws  (two  on  each  side,)  each  gang  to  hold  six  saws,  ma- 
king in  all  twenty  four  saws,  to  saw  pine  lumber;  to  be  made ' 
and  in  readiness  for  shipment  from  the  port  of  Baltimore  on 
or  about  the  first  day  of  March,  1837;  then  to  be  put  ready 
for  operation  in  a  building  provided  for  that  purpose  in  Ply- 
mouth, North  Carolina,  by  said  John  McC.  Boyle  on  or  be- 
fore the  1st  day  of  May  next  (1837.)  He,  the  said  John  McC, 
Boyle,  his  ex'rs,&c.  doth  covenant  and  agree  to  pay  the  said 
Charles  Reeder  for  the  aforesaid  engine  <kc.  thirty  seven  hun- 
dred dollars  in  current  money  in  the  City  of  Baltimore  as  fol- 
lows, viz.  $1000  on  the  1st  day  ofFebuary,   1837,  $5800  as 
soon  as  the  engine  is  ready  to  ship,  $1000  as  soon  as  the  work 
is  put  up  ready  for  operation,  and  the  balance  in  90  days 
after  the  engine  is  first  put  into  proper  operation.    The  said 
John  McC.  Boyle  for  himself  <fcc.  futhermore  covenants  and 
agrees    to  furnish    at  his  expense  boarding  and  lodging 
for  the  workmen,  while  putting  up  the  said  engine  and  boil- 
ers, and  also  all  necessary  brickwork  for  setting  up  the  same 
and  yellow  pine  sills  for  placing  the  engine  on,  as  well  as  the 
freight  df  the  said  engine  and  boilers  ice.  from  the  City  of 
Baltimore  to  the  town  of  Plymouth,  or  the  place  where  the 
said  engine  and  boilers  are  to  be  erected  and  put  into  opera- 
tion; and  also  a  sufficient  number  of  laborers  to  assist  in  put- 
ting the  engine,  boilers  <fcc.  in  their  proper  situation.  (Then 
followed  a  co  venant  for  furnishing  other  materials  not  embra- 
ced in  this  suit.) 

Counterparts  of  this  covenant  were  signed  and  sealed  by 
the  parties, 
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Jo*e  1841     The  jury  found  a  verdict  for  the  plaintiff  under  the  charge 

"  Boyle  °f  ^°  ^^  f°r  one  thousand  dollars.  The  plaintiff  moved 
y       for  a  new  trial,  on  the  ground  of  misdirection  of  the  judge 

Resto,  Q3  to  tjje  qUestion  of  damages,  and  his  rejection  of  proper  e- 
vidence;  which  motion  was  refused;  and,  judgment  being 
rendered  according  to  the  verdict,  the  plaintiff  appealed  to 
the  Supreme  Court. 

A.  Moore,  for  plaintiff,  appellant,  contended  that  theplain- 
*  tiff  had  a  right  to  estimate  his  damages,  in  consequence  of 
the  delay  occasioned  by  the  breach  of  covenant  on  the  part 
4  of  the  defendant,  by  the  profits  the  mill  would  have 
made,  from  the  time  that  covenant  ought  to  have  been 
performed  to  the  time  when  it  was  actually  performed;  and 
cited  on  this  point  3  Peter's  Cond.  Rep.  621:  Richardson  v. 
M eilish,  9th  Com.  Law  Rep  391;  Ward  v.  Smith,  11th 
Price  19.  He  also  insisted  that  as  to  the  damages  to  the  tim- 
ber, the  judge  improperly  restricted  the  jury  to  damages  be- 
fore the  1st  of  May — that  the  erection  of  the  house  and  the 
furnishing  of  the  machine  were  independent  covenants,  and 
the  defendant  should  have  shewn  his  machine  was  ready  by 
the  1st  of  May.  7  Petersdorf  105. 

Kinney,  for  the  defendant,  contended  that  the  money  to 
be  paid  the  1st  of  February  was  a  condition  precedent— also 
that  the  shipping  of  the  engine  on  the  1st  of  March,  and  the 
payment  of  $800  as  soon  as  the  engine  was  ready  to  be  ship- 
ped,  were  mutual  and  dependent  covenants,  and  each  should 
have  been  ready  to  perform  before  an  action  accrued.  Piatt 
on  Cov.  70  (3  Law  Lib.)  Portage  v.  Cole,  1  Saundets* 
Rep.  320;  Terry  v.  Duntz,  H.  Black,  ('cited  in  Piatt  on 
Covts.);  Pennington  v.  Monell,  11  Johns.  Rep.  203.  He 
also  insisted,  that,  in  giving  damages,  the  expected  profits 
should  not  be  a  rule,  as  the  profits  were  merely  contingent 
and  uncertain,  and  could  not  be  estimated. 

Ruffin,  C.  J.  The  court  does  not  perceive  any  cause 
of  complaint  on  the  part  of  the  appellant  with  the  instruc- 
tions to  the  jury.    His  Honor  held,  that  the  plaintiff  was  en- 
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titled  to  recover  damages  on  the  covenant  of  the  defendant  June  I8fl 
to  furnish  an  engine,  ready  for  shipment  on  the  first  day  of  -  j  \ 
March,  1837,  unless  the  plaintiff  hpd  himself  enlarged  the  ▼ 
time;  and  also  damages  for  the  inefficiency  of  the  work,  ft«der- 
whether  arising  from  the  badness  of  the  materials  or  work- 
manship, or  because  it  did  not  correspond  in  form  and  parts 
with  the  contract.  Those  instructions  embraced  every  breach 
alleged  by  the  plaintiff,  except  that  which  respected  the  fail- 
ure of  the  defendant  to  put  up  the  engine  on  or  before  the  *  * 
1st  of  May,  1837.  Upon  this  last  it  is  clear,  the  plaintiff 
could  not  recover  upon  his  declaration  and  evidence.  For 
the  contract  requires  the  plaintiff  to  have  the  necessary  build- 
ing erected,  in  which  the  engine  was  to  be  placed.  The  e- 
rection  of  the  building  must  necessarily  precede  the  putting 
the  engine  in  it;  and  it  was  therefore  incumbent  on  the  plain- 
tiff to  show  that  the  house  was  ready.  That  he  did  not  do; 
but,  on  the  contrary,  he  admits  it  was  not  ready  by  the  first 
of  May;  and,  indeed,  it  does  not  appear  to  have  been  built 
one  day  before  the  defendant  had  the  engine  at  Plymouth,  to 
be  put  therein.  The  only  remaining  question  is  as  to  the 
proper  measure  of  damages.  We  think  that  as  far  as  the  in- 
structions were  specific  on  that  subject)  they  are  entirely  cor- 
rect; that  in  no  respect  were  improper  instructions  given; 
and  that,  if  the  plaintiff  was  not  satisfied  that  all  the  direc- 
tions had  been  given  to  the  jury  which  he  wished,  and  in 
the  form  he  wished,  he  ought  to  have  asked  others  more  pre- 
cise. For  any  of  the  work,  which  either  was  not  supplied 
according  to  contract  or  failed,  the  jury  were  told  to  give 
the* price  of  good  work  of  the  same  description,  or  what  it 
cost  the  plaintiff  to  replace  the  defective  parts.  The  propri- 
ety of  that  standard  of  damages  for  that  part  of  the  case  can- 
not, we  think,  be  questioned:  indeed,  it  has  not  been,  in  ar- 
gument. Then,  as  to  the  other  parts  of  the  case,  we  find  a 
general  instruction  that  the  jury  might  give  the  damages 
sustained  by  the  plaintiff  by  the  failure  of  the  defendant  to 
make  or  furnish  the  engine  by  the  day  stipulated,  viz.  the 
first  of  March.  This  seems  to  us  to  have  been  going  fully 
far  enough;  for,  as  the  plaintiff  gave  no  evidence  that  a  house 
was  prepared  for  its  reception  before  its  arrival  in  December 
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June  1841  tjj0  damages  for  the  delay  ought  strictly,  perhaps,  to  have 
Boyle  b^Q  confined  to  the  period,  during  which  the  works  stood 
▼  still,  while  undergoing  the  repairs  tendered  necessary  by 
the  breaking  of  some  parti  of  the  engine.  For  that  delay 
the  plaintiff  was  entitled  to  a  fair  compensation;  since,  as  we 
think,  the  price  of  supplying  the  defective  parts  of  the  ma- 
chinery is  not  his  only  loss,  but  to  that  is  to  be  added  the  fur  . 
ther  loss  from  the  capital  invested  lying  dead,  and  the  decay 
of  the  building  and  materials:  in  other  words,  a  reasonable 
rent  and  insurance  during  the  period  of  suspension.  Dama- 
ges upon  that  principle  must  be  supposed  to  have  been  meant 
by  his  Honor,  when  speaking  of  those  to  be  given  for  the 
first  breach  stated  in  the  declaration;  and  to  have  been  given 
by  the  jury  for  at  least  the  period  mentioned,  and,  probably* 
for  the  whole  time  from  March,  1837,  until  May,  1838,  when 
the  mills  went  into  final  operation,  aAer  being  repaired.  At 
all  events,  the  omission  of  the  court  to  dra;v  the  attention 
of  the  jury  to  the  particular  period  of  the  suspension  of  the 
works  in  1838,  does  not  furnish  a  ground  for  a  new  trial,  in- 
asmuch as  the  language  of  the  charge  would  authorise  the 
jury  to  take  into  consideration  the  whole  time  from  March, 
1837,  and  the  plaintiff  did  not  move  for  instructions  more 
special  on  this  head.  On  the  contrary,  the  plaintiff  repudi- 
ated that  mode  of  measuring  the  damages  for  the  delay,  name- 
ly, by  giving  a  fair  rent  for  the  time  or  compensation  for 
capital  invested  and  lying  idle;  and  he  claimed  damages  un- 
der the  particular  head  of  injury  to  the  stock  of  timber  col- 
lected by  the  plaintiff;  of  loss  front  the  want  of  employment 
of  his  hands  during  the  repairs;  and  of  the  profits  which  he 
micht  have  made,  if  the  mills  had  gone  into  operation  in 
May,  1837,  instead  of  May,  1838.  Very  certainly,  damages  are 
not  to  be  measured  by  any  such  vague  and  indeterminate  no- 
tion of  anticipated  and  fancied  profits  of  a  business  or  ad- 
venture, which,  like  this,  depends  so  mnch  on  skill,  experi- 
ence, good  management,  and  good  luck  for  success.  That 
would  make  the  defendant  an  insurer  against  losses, 
from  any  cause  in  a  business  of  hazard,  and  even  a- 
gainst  the  plaintiff's  want  of  management.  The  gains 
of  the  business  the  plaintiff  might  have  done,  or,  prob* 
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ably,   would  have  done,   cannot  be  correctly  estimated;  June  1841 
and,  therefore,  evidence  offered  with  a   view  of  estima-    B    . 
ting  them,  as  the  standard  of  damages,  was  properly  exclu-       t 
ded,  as  being  irrelevant  and  as  tending  to  mislead  the  jury.  &—*** 
Then  as  to  the  two  other  grounds  for  damages,  the  plain- 
tiff got  them  for  his  hands  being  idle,  if  they  were  idle;  and, 
therefore,  there  can  be  no  exception  on  that  score.      Nor,  as 
we  conceive,  is  there  greater  ground  for  complaint  with  re. 
spect  to  injury  to  the  timber.    We  cannot  say  that  the  plain- 
tiff would  have  been  entitled  to  damages  for  that  loss,  had 
the  fact  been  established.    It  is  not  the  natural  consequence 
of  the  defendant's  want  of  punctuality,  in  not  having  the  en-  * 
gine  ready  according  to  contract.    It  was,  rather,  the  plain- 
tiff's folly,  to  lay  in  so  large  a  stock  of  perishable  material) 
before  he  was  prepared  to  manufacture  it.    If  it  be  liable,  as 
he  says,  to  injury  by  lying  in  the  water,  he  must  be  presu- 
med to  have  been  aware  of  it,  and  ought  not  to  have  collect- 
ed so  much;  or  he  might  have  taken  it  out  of  the  water,  if 
likely  to  injure  there  more  than  on  land,  and  he  gives  no 
reason  for  not  doing  so.    But  futhermore,  a  decisive  an- 
swer to  this  objection  is  that  it  does  not  appear  that  the  tim- 
ber was  injured.    Witnesses  differed  about  the  effect  on  tim- 
ber of  its  lying  in  the  water  some  thinking  it  might  be  injuri- 
ous; and  others  beneficial.    But  the  plaintiff  offered  no  evi- 
dence, that  there  actually  was  any  injury  to  his.    Consequent- 
ly it  would  have  been  improper  to  give  him  damages  on  that 
account;  for  he  can  recover  only  the  damages  really  sustain- 
ed Jby  him,  and  not  such  as  it  seems  possible  he  may  have 
sustained.    Upon  the  whole,  therefore,  the  judgment  must 
be  affirmed. 

9 

Pbr  Curiam,  Judgment  afllnmd. 
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ADMINISTRATOR. 

SEE   EXECUTORS  fc  ADMINISTRA- 
TORS. 

AMENDMENT. 
The  court  has  a  discretionary  pow- 
er to  permit  an  original  writ  to 
be  amended,  by  adding;  thereto 
the  seal  of  the  court,  where  that 
has  been  omitted  before  the  writ 
issued.     Clark  v  Hellen,    421 

SEE   EXECUTIONS   1. 

APPEAL. 

1.  Where  an  action  is  brought  in 
the  County  Court  against  two 
defendants,  who  plead  severally, 
and  a  verdict  and  judgment  are 
rendered  in  favor  of  one,  and  a- 
gainst  the  other  defendant,  the 
latter  may  alone  appeal  from  the 
judgment  rendered  against  him. 
Stephens  v  Bachelor,  60 

2.  No  appeal  can  be  taken  by  one, 
who  has  procured  himself  to  be 
made  a  party  defendant,  from  an 
order  or  the  County  Court,  con- 
firming the  report  of  the  justice 
and  freeholders,  under  the  act 
of  1834,  c.  22,  (Rev.  St.  c.  104, 
s.  7)  which  provides  for  turning 
a  public  road  on  the  applicant's 


own  land.      Grading  v  Liver* 
man,  63 

3.  A  Superior  Court  cannot  enter- 
tain an  appeal  to  revise  the  ex- 
ercise of  a  discretionary  power 
by  an  inferior  court,  when  the 
decision  of  the  latter  is  made  as 
a  matter  of  discretion;  but  if  the 
decision  were  made  as  a  matter 
of  strict  right,  and  upon  the  sup- 
position that  the  inferior  tribu- 
nal had  no  discretion,  it  will  be 
reversed,  and  the  inferior  court 
ordered  to  proceed  in  the  causa 
in  the  exercise  of  its  sound  dis- 
cretion. Reynolds  v  Boya\  106 

4.  If,  after  a  verdict  for  the  plain- 
tiff in  the  County  Court,  the 
court,  upon  motion  of  the  defen- 
dant, order  the  costs  of  some  of 
the  plaintiff's  witnesses  to  be 
taxed  against  him,  he  has  a  right 
if  he  thinks  proper,  to  appeal 
from  this  order,  as  it  was  not  the 
exercise  of  a  mere  discretionary 
power  in  the  County  Court.— 
Gash  v  Rces,  124 

5.  If  the  charge  of  the  Judge  to  the 
Jury  be  correct,  or  be  such  that 
the  party,  against  whom  a  ver- 
dict is  found,  eannot  complain  of 
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ft,  a  mistake  of  the  Jury  in  find- 
ing a  verdict  without  evidence 
or  against  evidence,  or  against 
the  law,  forms  no  ground  for  an 
appeal  to  the  Supreme  Court. 
Terrell  v  Wiggins,  172 

6.  On  an  appeal,  the  Supreme 
Court  will  presume  the  judg- 
ment of  the  court  below  to  have 
been  right,  unless  error  be 
shown;  and  it  is  the  duty  of  the 
appellant  to  furnish  the  court 
with  the  means  of  ascertaining 
such  error.  Wall  v  Hinson  276 

7.  Surprise  on  the  trial  furnishes 
no  ground  for  the  interference  of 
this  court.  That  is  a  matter  for 
the  consideration  of  the  court 
below  on  a  motion  for  a  new  tri- 
al; and  the  refusal  of  a  new  tri- 
al cannot  be  assigned  for  error. 

Ibid. 

8.  It  is  the  duty  of  the  appellant 
to  the  Supreme  Court  to  see  the 
case  so  made  out,  as  distinctly 
to  present  the  points,  upon 
which  the  judgment  below  is 
Sought  to  be  reviewed;  Ftanni- 
ken  v  Lee,  293 

9.  When  an  appeal  is  brought  up 
to  the  Supreme  Court,  it  is  the 
duty  of  the  appellant  to  have 
the  transcript  of  the  record  so 
perfected  that  the  supreme  court 
xhay  be  enabled  to  discover  tile 
error  in  the  judgment  of  the  su- 
perior court,  if  there  be  any;  and 
on  his  failure  to  do  so,  after  a 
reasonable  opportunity  has  been 
afforded,  the  judgment  will  be 
affirmed.    Stewart  v  Garland, 

470 

10.  Where  the  judgment  beloy 
Was  of  non-suit,  and  no  declara- 
tion was  filed,  and  the  plaintiff, 
after  reasonable  time  allowed,} 
foiled  to  supply  that  defect;  that ' 


also  is  a  ground  for  affirming 
the  judgment.  Ibid. 

SEE    RALEIGH  fc  GASTON    RAIL 
ROAD   COMPANY. 

ARBITRATION  <fc  AWARD. 

1.  .  An  award,  which  was  to  be  a 
rule  of  thecourt,undera  reference 
byordernfthecourt,toarbitration, 
may  in  this  State  be  enforced,  by 
entering  a  judgment  upon  it  for 
the  debt  and  damages  awarded, 
instead  of  proceeding  on  it  by 
attachment.  Cunningham  v 
Howell^  9 

2.  Where  an  action  of  Ejectment 
was  referred  by  rale  ot  Court,  to 
arbitrators,  and  they  awarded  as 
follows:  We  find  the  plaintiff 
in  the  case,  Mary  Duncan,  has 
at  various  times  paid  to  Roland 
Duncan,  in  cnsh,  notes  and  prop- 
erty valued  $1944:  we  therefore 
award  to  her  j  the  wole  amount 
of  land  purchased  of  the  execti- 
tors  of  Charles  Fihtev,  dec'd,  to 
be  taken  off  of  the  upper  part  of 
said  land."  Held  that  this  a- 
ward  was  not  only  uncertain, 
but  that  it  went  beyond  the  nil* 
of  reference,  and  therefore  the 
court  wilt  notenter  judgment  on 
it*    Duncan  v  Duncan,     466 

See  Bail  1. 

ASSAULT  AND  BATTERY. 

1.  An  ofler  to  strike,  by  one  person 
rushing  upon  another,  will  be 
an  assault,  though  the  assailant 
be  not  neat  enough  to  reach  hid 
adversary,  it  the  distance  be 
such  as  to  induce  a  man  of  or- 
dinary firmness,  under  the  ac- 
companying circumstances,  to 
believe  that  he  will  instantly  re- 
ceive a  blow,  unless  he  strikes 
in  st  If  defence    State  v  Davis, 

125 
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2.  It  is  not  sufficient,  to  constitute 
an  assault,  that  a  man  of  ordi- 
nary firmness  should  believe 
*hat  he  was  about  to  ibe  strick- 
«n;  twit  if  it  can  be  collected 
from  the  circumstances,  that, 
notwithstanding  appearances  to 
the  contrary,  there  was  not  a 
present  purpose  to  do  an  injury, 
there  is  no  assault.  The  jury 
must  judge  of  these  circumstan- 
ces.   State  v  Crow,  376 

3.  When  the  defendant,  at  the 
time  he  raised  his  whip,  and 
shook  it  at  plaintiff,  though 
within  striking  distance,  made 
use  of  the  words,  "were  you  not 
an  old  man,  I  would  knock  you 
down,"  this  does  not  import  a 
present  purpose  to  strike,  and 
does  not  in  law  amount  to  an 
assault  Ibid. 

ASSUMPSIT. 
:See  Contract,  3,4,  5.    Execu- 
tion, 3,  4,  5, 6. 

ATTACHMENT. 

An  original  attachment  cannot  is- 
sue io  this  Stale  for  any  cause 
of  action  arising  from  tort,  but 
only  for  those  founded  on  con- 
tract.     Ming  a  v  Zollicoffer, 

278 
See  Execution,  2. 

BAIL. 

1.  A  reference  of  a  cause  to  arbi- 
tration, by  order  of  a  court,  the 
award  to  be  a  rule  of  court,  will 
not,  in  this  State,  discharge  the 
bail.     Cunninnham  v  Howell, 
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%  A  sheriff  on  a  writ  of  capias 
ad    respondendum    vetpxned 


"Executed;  the  defendant  is  con- 
fined in  the  jail  of  my  county 
on  a  ca.  sa.  issued  by  a  justice 
of  the  peace  io  favor  of  A.  b.f 
consequently  he  cannot  at  pres- 
ent be  carried  to  the  court."  The 
plaintiff  obtained  judgment  on 
his  suit  and  issued  a  ca.  sa.  to 
the  same  sheriff,  who  returned 
on  it  "not  to  be  found."  Held 
that  the  sheriff  was  not  answer- 
able as  bail.  Montgomery  v 
McAlpin,  463 

3.  The  return  of  the  sheriff  in 
such  a  case  that  the  body  of  the 
defendant  is  in  the  prison  of  his 
couoty  under  other  process,  is  a 
return  that  he  keeps  the  body  of 
such  prisoner  there  under  the 
process  so  returned,  and  is  tan* 
tamount  to  a  commitment  under 
this  process.  After  this  the  sher^ 
t/T cannot  take  bail,  but  if  he 
releases  the  prisoner  or  permits 
him  to  depart  from  prison,  with- 
out a  rule  or  order  of  court,  he  is 
guilty  of  an  eseape.  ibid. 

4.  After  such  commitment  the  pris- 
oner can  only  be  admitted  to  bail 
in  court.  Ibid. 

5.  Although  the  bail  may  surren- 
der their  principal,  and  the  sur- 
render be  entered  of  record  at 
the  term  when  judgment  is  ob- 
tained, yet  if  the  plaintiff  does 
not  pray  the  committal  of  the 
principal  in  execution  and  the 
latter  should  afterwards  go  at 
large,  this  is  not  a  discharge  of 
such  principal  from  execution 
by  the  plaintiff.  HowzervJDeU 
linger,  475 

6.  The  bail  on  a  plea  to  a  set. /a. 
seeking  to  charge  them,  cannot 

M  take  advantage  of  any  irregular- 
ity  in  the  ca.  *a.  agniaat  the 
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principal,  but  they  may  shew 
that  the  ca.  sa.  is  void.      Ibid. 

7-  A  ea.  sa.  must  strictly  pursue 
the  judgment  and  be  warranted 
by  it,  as  if  the  judgment  be  a- 
gainst  two  or  more,  the  ecu  sa. 
must  issue  against  all — other* 
wise  it  is  void.  Ibid. 

BEQUEST. 
See  Devises.    Legacies. 

BILUS  OP  EXCAANGE  AND 
PROMISSORY  NOTES. 

1.  Where  A.,  the  payee  of  a  bill  of 
exchange,  indorsed  it  to  B.,  and  j 
B.  to  C,  and  C.  then  indorsed  it 
"without  recourse  to  him,"  but 
not  saying  to  whom  he  indorsed 

>  it,  it  then  became  an  indorse- 
ment in  blank,  snd  the  bill  be- 
came payable  to  bearer;  and 
notwithstanding  D.  and  E.  af- 
terwards indorsed  it  in  full  or 
specially,  yet  when  it  came  a- 
gain  to  C.  by  delivery,  he  had  a 
right  to  demand  payment  of  the 
bill  from  any  prior  indorser. 
French  v  Barney,  219 

2.  C.  being  the  holder  of  the  bill, 
the  law  implies,  until  something 
be  shewn  to  the  contrary,  that 
he  gave  value  for  it,  or  came 
fairly  and  legally  by  it.    Ibid. 

3.  To  make  an  indorsement  of  a 
bill  special  or  in  full,  it  must 
direct  payment  to  be  made  to 
some  particular  person,  firm  or 
corporation.  Ibid. 

4.  A  bill,  once  endorsed  in  blank, 
becomes  payable  to  bearer,  a- 
gainst  the  acceptor,  drawer  and 
all  prior  endorsers.  Ibid. 

0.  Notice  by  the  holder  to  the 
drawer  of  a  bill  of  exchange  of 


a  demand  on  the  drawee  and  a 
protest  for  non-acceptance  or 
non-payment  is  not  necessary, 
when  the  drawer  had  no  funds 
in  the  hands  of  the  drawee,  un- 
less the  drawer  had  reasonable 
grounds  to  believe  that  his  bill 
would  be  honored.  Spear  4* 
Patton  v  Atkinson,  262 

6.  Notice  of  the  dishonor  of  a  bill 
is  required  to  enable  the  drawer 
or  endorser  to  withdraw  his  ef- 
fects from  the  drawee.       Ibid. 

7.  Where  a  creditor  of  a  firm  for 
goods  sold  and  delivered,  had 
taken  [the  promisory  note  of 
the  firm  in  settlement  of  the  ac- 
count, and  had,  after  the  dissolu- 
tion of  the  firm,  taken  a  bill  of 
exchange  drawn  by  one  of  the 
late  partners  in  his  own  name, 
which  was  protested  for  want 
of  funds  of  the  drawer,  and  had 
delivered  up  the  promissory 
note,  such  creditor's  original 
claim  was  not  merged  by  the 
promissory  note  or  bill  of  ex- 
change, but  he  is  entitled  to  re- 
cover  for  the  price  of  the  goods 
sold  and  delivered,  provided  he 
has  surrendered  such  bill  of  ex- 
change. Ibid. 

8.  But  it  is  essential  to  the  recov- 
ery of  the  creditor,  that  he  should 
have  surrendered  the  bill  of  ex- 
change to  the  defendants,  either 
before  or  at  the  time  of  the  trial. 

Ibid. 

BONDS. 

1.  The  condition  of  a  bond,  given 
upon  obtaining  a  writ  of  seques- 
tration, or  a  judge's  fiat  in  a 
suit  in  equity,  that  the  plaintiff 
"shall  prosecute  his  said  suit 
with  effect,  or,  in  case  he  fails 
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therein, "shall  well  and  truly  in-, 
damnify  the  defendant  for  all 
damages  which  he  may  sustain 
by  reason  of  the  filing  of  said  bill, 
and  the  suing  out  of  said  writs, 
and  shall  further  do  and  receive 
what  the  said  court  shall  con- 
sider in  that  behalf,"  is  not  bro- 
ken by  any  thine;  short  of  the  a- 
bandonment  of  his  suit  by  the 
plaintiff  or  his  defeat  therein. 
Hence,  a  decretal  order,  in 
the  progress  of  the  cause,  that 
the  sequestration  be  remov- 
ed and  the  sequestered  prop 
erty  restored  to  the  possess- 
ion of  the  defendant,  and  that 
he  have  leave  to  put  the  bond  in 
suit,  but  without  finally  deci- 
ding the  matters  in  contestation 
between  the  parties,  will  not  au- 
thorize a  recovery  upon  the 
bond  for  a  breach  of  its  conditi- 
ons.    White  v  Pettijohn  &  al. 

2.  Where  the  condition  of  an  in- 
junction bond  is  that  the  com* 
plainants  "shall  well  and  truly 
indemnify  the  obligees  for  all 
damages  they  may  sustain  by 
wrongfully  suing  out  the  in- 
junction,^ will  not  be  necessary 
for  the  obligees,  upon  a  dissolu- 
tion of  the  injunction,  to  bring 
an  action  on  the  case  to  ascer- 
tain the  damages  sustained  by 
them,  before  suing  upon  the 
bond.     Falls  v  McAfee,    139 

3.  In  a  suit  at  law  upon  an  injunc- 
tion bond,  it  is  not  necessary  for 
the  obligee  to  state  in  his  declar- 
ation, or  to  prove  upon  the  trial, 
an  order  of  the  Court  of  Equity, 
allowing  the  withdrawal  of  the 
bond  and  permitting  a  suit  to 
be  brought  on  it.  Ibid. 

4.  Where  a  bond  is  given  to  "A. 


and  B.  and  other  obligees,"  to  be 
paid  to  the  said  -A.  and  B."  an 
action  for  the  breach  of  this  bond 
cannot  be  brought  in  the  name 
of  A.  and  B.  alone,  without 
joining  the  others  or  shewing 
that  A.  and  B.  are  the  surviving 
obligees.    Richardson  v  Jones. 

266 

5.  A  payment  to  A.  and  B.  would 
discharge  the  obligation;  but  if 
payment  is  not  made,  the  suit 
must  be  brought  in  the  name  of 
the  parties,  with  whom  the  ob 
ligation  was  contracted.    Ibid' 

6.  A  constable's  bond,  made  pay- 
able to  the  State  of  North  Caro- 
lina, taken  by  a  person  not  au- 
thorised by  law  to  take  it,  is 
void  for  want  of  delivery.  State 
v  Shirley,  '        697 

7.  There  may  be  cases,  where  a 
bond  payable  to  the  State,  though 
taken  by  an  unauthorised  per- 
son, if  it  be  for  the  benefit  of  the 
State  itself  in  its  corporate  ca- 
pacity, may  be  good;  but  it  can- 
not be  so  when  made  payable 
to  the  State,  as  a  trustee  for  o- 
thers,  u  nless  taken  by  the  persons 
specially  prescribed  by  some 
act  of  the  Legislature.        Ibid. 

8.  The  will  of  the  State  is  only  to 
be  known,  when  declared 
through  those  appointed  to  de- 
clare it.  Ibid 

See  Evidence,  15. 

CERTIORARI. 

1.  A  certiorari  will  not  be  grant- 
ed by  the  Supreme  Court,  where 
an  appeal  has  not  been  brought 
up,  through  the  inattention  or 
forgetfulness  of  the  clerk  of  the 
court,  whom  the  appellant  had 
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'Constituted  his  agent  to  send  up 
the  appeal.     Cotton  r  Clark, 

353 

2.  A  certiorari  will  not  be  grant- 
ed, where  a  writ  of  error  will  lie. 
Petty  v  Jones,  408 

3.  Where  certain  defendants,  se- 
curities to  a  sheriff's  bond,  had 
obtained  a  certiorari  to  bring 
up  a  case  from  the  county  court, 
where  judgment  had  been  ren- 
dered against  them,  and  upon 
the  return  of  the  certiorari,  the 
.Superior  Court  directed  the  case 
tto  be  placed  on  the  trial  docket, 
and  that  a  new  trial  be  granted, 
and  when  the  case  came  on,  up- 
on the  motion  of  the  defendants, 
ordered  the  suit  to  be  dismissed, 
because  the  defendants  had  not 
been  duly  served  with  notice  as 
directed  bylaw:  Held,  that  this 
judgment  was  erroneous,  and 
that  the  parties  must  proceed  to 
trial  upon  the  merits  of  the  case. 

J  bid 

4.  Upon  what  facts  a  certiorari 
will  be  refused  in  the  Supreme 
Court,  when  the  appellant  from 
the  SuperiorCourt  did  not  bring 
up  his  appeal.  Muzzell  v  Lee, 

411 

CONSTABLE. 

See  Bonds  6. 

CONSTITUTION. 
The  Legislature  has  a  constituti- 
tutional  right  to  pass  an  act, 
changing  the  location  of  the  seat 
of  justice  of  a  county,  although 
a  contract  for  the  purchase  of  a 
particular  site  had  already  been 
made  by  commissioners  appoint- 
ed by  law  for  that  purpose. — 
State  v  Jones,  414 


CONTINGENT  INTERESTS. 

Contingent  interests,  such  as  exe- 
cutory devises,  <fcc.  are  assign- 
able. A  possibility  cannot  be 
transferred,  but  by  a  possibility 
is  meant,  the  mere  expectancy 
of  an  heir  apparent,  or  of  one 
who  is  next  of  kin  to  a  living 
man,  or  the  prospect  of  having 
a  legacy  lefi,  &c.  Forte&cue  v 
Satterthwmite,  566 

COISTRACT. 

1.  Where  a  contract  was  made  for 
the  sale  of  a  lot  of  cotton,  in 
which  it  was  agreed  as  follows: 
"The  price  to  be  fixed  on  in  the 
following  manner:  the  seller  is 
to  select  either  Fayetteville, 
Cheraw  or  Camden,  &  to  name 
a  time,  and  the  prices  are  to  be 
regulated  by  the  prices  at  the 
named  market  and  time,  the 
price  to  be  the  same  as  good 
crops  of  cotton  sell  for  at  the 
time:  the  price  to  be  fixed  on  by 
the  first  of  June  next:"  It  was 
held  that  by  a  just  construction 
of  the  contract  the  seller  was  to 
name  before  hand  a  market  and 
a  day,  by  which  the  price  was 
to  be  regulated,  and  that  be 
could  not  on  the  last  day  allowed 
him,  name  a  market  and  a  pre- 
ceding day  for  that  purpose.  Jtfo- 
Neely  v  Carter,  141 

2. '  Where,  in  ae  Action  to  *eeover 
daioages  for  a  breach  of  promise, 
it  appeared  in  evidence  that  a 
vessel,  her  tackle  itec.  had  been 
sold  by  the  defendant  to  the 
plaintiff,  en  the  10th  December, 
1835;  that  after  theg*eat&re  in 
New  York,  which  occurred  on 
the  16th  of  December  in  that 
year,  some  of  the  veiselfe  tooajs 


sails  were  missing,  <fc  were* 
supposed  to  hare  been  destroy- 
ed by  the  fire — and  subsequent- 

•  ly  it  was  agreed  between  plain- 
tiff and  defendant  that  the  de- 
fendant should  pay  to  the  plain- 
tiff "  whatever  sum  it  should 
require  to  put  the  vessel  in  the 
same  repair  and  condition  in 
which  she  was-  at  the  time  of 
the  sale,  over  and  above  five 
hundred  dollars:"  Held  that  up- 
on this  evidence  the  plaintiff 
could  not  recover  on  a  count,  in 
which  he  charged  that  the  de- 
fendant had  made  a  false  rep- 
resentation at  the  time  of  the 
salty  and  that  he  had  promised 
to  put  the  vessel  &c.  in  the  state 
represented,  over  and  above  the 
sum  of  five  hundred  dollars. — 
Walker  v  Baxter,  213 

3*  A  patty  connot  recover  on  an 
implied  agreement  for  the  price 
of  goods  sold  and  delivered,  if 
he  could  have  maintained  an  ac- 
tion on  a  special  contract  relat- 
ing to  that  price.  Carter  v  Mc- 
Neely,  448 

4  But  where  the  special  contract 
is  imperfect,  as  where  the  price 
was  to  be  the  market  value  op  a 
eertain  day  &  at  a  certain  place 
to  be  fixed  by  the  seller,  and  he 
fails  to  select  in  proper  time  the 
day  and  place,  he  may  yet  main- 
tain an  action  for  the  value  of 
the  goods  delivered,  and  declare 
in  indebitatus  assumpsit,  on  a 
quantum  valebat.  lb  id 

6.  But  regard  must  be  had  to  the 
special  agreement  so  far,  that 
the  plaintiff  cannot  recover  a 
higher  price  for  his  goods,  than 
he  co old  have  done,  if  he  had 
literacy  or  duly  observed  the! 


terns  of  the  special  contracts 

Rid 

6.  Where  the  owner  of  a  vessel  a- 
greed  to  hire  her  to  another,  for 
a  certain  period  and  at  a  certain 
price,  and  stipulated  at  the  same 
time  that  she  should  be  "  fur- 
nished with  sufficient  cables,  an- 
chors and  other  tackling;"  and 
the  vessel  was  lost  before  the 
expiration  of  that  period,  in  con- 
sequence of  a  defect  in  one  of 
her  cables:  it  was  held  that  the 
owner  could  not  recover  the 
hire  for  the  whole  period,  under 
the  special  contract,  although  it 
appeared  that  the  defect  in  the 
cable  (an  iron  cable)  could  not 
have  been  discovered  by  the 
most  attentive  examination. — 
Parker  v  Gilliam,  645 

7.  Such  a  stipulation  means  thrt 
the  "  cables  &c."  are  actually 
sufficient  and  not  merely  that 
they  are  apparently  so.      Ibid 

See  Damages  1 — Evidence  10, 

COSTS. 

1.  The  costs  which  the  act  of  1818 
(Rev.  St.  c.  4,  s.  26)  requires  to 
be  taxed  double  against  a  party 
who  appeals  to  the  Supreme 
Court  and  fails  to  carry  up  and 
file  the  record  in  proper  time, 
are  only  those  of  the  Supreme 
Court  Hester  v  Hester,       18f 

2.  The  court  can,  in  no  case  where 
the  grand  jury  rettrns  a  bill 
"  not  a  true  bill,"  order  the  pro- 
secutor to  pay  the  costs.  Slate 
v  Cockerham,  381 

3.  Nor  is  an  indictment  for  perju- 
ry one  of  those  u  frivolous  or 
malicious"  prosecutions,  in 
which  the  court  has  power,  e- 
ven  upon  an  acquittal  of  the  de- 
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fendant  by  a  petit  jury,  to  or- 
der the  prosecutor  to  pay  the 
costs;  because  at  the  time  the 
act  was  passed  giving  the  court 
power  in  certain  cases  to  order 
the  prosecutor  to  pay  costs,  the 
punishment  of  persons  for  per- 
jury did  extend,  and,  in  some 
peculiar  cases,  does  now  extend, 
to  the  loss  of  a  member.       Ibid 

See  Appeals  4 — Wills  9 — Ex- 
ecution 10 — Mandamus  1. 

DAMAGES. 

1.  In  an  action  of  covenant,  for 
not  furnishing  machinery  for  a 
steam  mill  at  the  stipulated  time, 
the  plaintiff  cannot  recover  in 

\  damages  the  estimated  value  of 
the  profits  he  might  have  made 
if  the  covenant  had  been  com- 

i  plied  with.  These  are  too  vague 
and  uncertain  to  form  any  crite- 
rion of  damages.  Boyle  v  Reed- 
er,  607 

2.  The  damages  should  be  given 
upon  the  principle  of  a  reasona- 
ble rent  and  insurance  for  the 
buildings,  and  the  actual  loss  by 
decay,  <fcc.  of  the  materials  du- 

,  ring  the  period  he  was  prevent- 
ed from  commencing  his  opera- 
tions by  reason  of  the  default  of 
the  defendant  in  not  complying 
with  his  covenant.  Ibid 

3.  He  can  only  recover  damages 
really  sustained  by  him,  and  not 
such  as  it  seems  possible  he  may 
have  sustained.  Ibid 

See  Master  &  Servant  2 — 
Mills  2,  3. 

DEEDS. 
1.  By  a  proper  reference  of  one 
deed  to  another,  the  description 
in  the  latter  may  be  considered 


as  incorporated  into  the  former, 
and  both  be  read  as  one  instru- 
ment, for  the  purpose  of  identi- 
fying the  thing  intended  to  be 
conveyed.    Everiltv  Thomas, 

252 

2.  But  there  must  be  no  inconsis- 
tence between  the  calls  of  the 
latter  deeds  and  the  formerdeeds 
or  grants;  as,  for  instance,  where 
the  former  deed  or  grant  calls 
for  a  line  of  another  patent  and 
the  latter  deed  omits  that  call, 
but  goes  for  a  particular  course 
and  distance,  and  only  professes 
to  convey  a  part  of  the  tract  em- 
braced by  the  grant  or  former 
conveyance.  In  such  a  case 
the  course  and  distance  called 
for,  being  the  specific  descrip- 
tion in  the  deed,  must  prevail. 

Ibid. 

3.  It  is  a  sound  rule  in  the  con- 
struction of  a  deed  that  a  perfect 
description,  which  fully  ascer- 
tains the  co?7>ii5,  is  not  to  be 
defeated  by  the  addition  of  a  fur- 
ther and  false  description. 
Mayo  v  Blount,  283 

4.  But  the  Court  has  no  right  to 
strike  out  one  part  of  the  de- 
scription more  than  another, 
unless  the  part  retained  com- 
pletely fits  the  subject  claimed, 
and  the  rejected  part  does  not; 
unless,  further,  it  appear  that 
the  whole  description,  including 
the  part  sought  to  be  rejected,  if 
applicable  to  no  other  thing. 
It  must  be  shewn,  at  least  to  the 
degree  of  moral  probability,  that 
there  is  no  corpus  that  will  an- 
swer the  description  in  every 
particular.  Ibid. 

5.  If  the  words  in  a  deed  of  sale 
of  goods  and  chattels  plainly  e- 


INDEX 


vidence  a  sale,  this  is  sufficient 
without  technical  words.  Such 
a  deed  ot  sale  may  be  made 
without  any  words  of  "  bargain 
and  sale,"  as  well  as  with  those 
words.  Fortescue  v  Salter- 
thwaite,  566 

See  Limitations  by  Deed- 
Grants. 

DESCENTS. 

1.  Where  an  estate  had  been  trans- 
milted  by  descent  and  the  blood 
of  the  acquiring  ancestor  had 
become  extinct,  upon  the  death 
of  the  person  last  seized  intes- 
tate and  without  issue,  the  estate 
descended  to  her  nearest  collat- 
eral relations,  who  were  a  broth- 
er and  two  sisters  of  the  half 
blood  on  her  father's  side,  the 
land  having  descended  from  a 
maternal  ancestor     University 

V  Brown,  387 

2.  A.  died  in  the  year  1777,  leav- 
ingtwosons  Thomas  &  George. 
Thomas  was  the  oldest  son,  <fc, 
by  the  law  of  this  State  as  it 
then  stood,  sole  heir  to  his  fath- 
er. A.  devised  the  land  in  con- 
troversy in  this  suit  to  his  se- 
cond son  George.  George  died 
in  1839,  intestate  and  without 
issue,  leaving  surviving  him  a 
sister  of  the  whole  blood,  under 
whom  the  defendant  claimed, 
and  the  issue  of  a  sister  of  the 
half  blood  on  the  mother's  side, 
who  are  the  lessors  of  the  plain- 
tiff. Held  that  the  issue  of  the 
sister  of  the  half  blood  took  one 
moiety  of  the  land.    Burgwyn 

V  Devereux,  5S3 

DETINDE. 
1.  One  tenant  in  common  of  a  chpt- 


tel  canuot  maintain  detinue  for 
such  chattel  against  his  co-ten- 
ant.   Bonner  v  Latham.    271 

2.  In  an  action  of  detinue,  the  de- 
fendant may  be  permitted  to 
plead,  as  a  plea  since  the  last 
continuance,  the  death  of  a  slave 
named  in  the  declaration;  and 
in  such  a  case,  the  jury  should 
be  instructed  that,  if  such  death 
has  happened,  while  the  slave 
was  in  the  defendant's  possess- 
ion and  without  his  fault,  they 
should  not  include  any  part  cf 
the  value  of  the  slave  in  the  es-- 
timate  of  damages;  but  if  it  has 
happened  because  of  ill-treat- 
ment or  culpable  neglect,  or,  af- 
ter a  disposition  of  the  slave  by 
the  defendant,  they  may  include 
the  value  in  such  estimate.  Be- 
thea  v  McLennon,  523 

3.  Evidence  ought  not  to  be  recei^ 
ved  of  the  alleged  death,  unless 
the  matter  be  specially  presented 
by  a  plea;  and  this  plea  may  be 
received,  if  properly  verified,  at 
any  moment  before  the  verdict 
is  rendered.  Ibid. 

4.  The  jury,  however,  in  such  a 
case,  should  give  damages  for 
the  detention  of  the  slave,  while 
living.  Ibid. 

DEtlSE. 

1.  Where  the  testator,  after  givin  ? 
certain  legacies  to  his  childrtty 
and  directing  that  the  residue  °f 
his  estate  should  be  equally  di- 
vided among  them,  upon  their 
accounting  for  the  advancements 
which  they  had  received,  added, 
"this direction  is  not  to  apply,  in 
case  a  negro  lent  or  given  shall 
die  before  me,  that"  being  my 

J  loss:  but  when  any  of  the  s  aid 
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negroes  shall  hare  been  sold  or 
suffered  to  be  sold,  they  shall 
be  charged  at  their  value  at  the 
period  of  such  sale,  except  in 
case  of  my  grandson  T.  son  of 
my  deceased  son  G.  B.,  who  is 
to  %pay  my  executors  $500,  in 
full  of  all  advancements  made 
to  him  or  to  his  father"  it  was 
held,  that  the  grandson  was 
bound  to  account  for  only  the 
sum  of  $500,  &  not  for  that  sum, 
in  addition  to  the  value  of  2  ne- 
groes, which  had  been  given  to 
his  father  and  sold  by  him;  and 
that  no  parol  evidence  could  be 
received  to  shew  that  the  testa- 
tor intended  his  grandson  to  ac- 
count for  the  8500,  in  addition 
to  the  value  of  the  said  negroes 
given  to  his  father.  Blacknall 
v  Wyche,  94 

2.  Where  a  testator,  who  had 
three  tracts  of  land,  adjacent  to 
each  other,  over  parts  of  all 
which  his  plantation  extended, 
and  had  three  sons  R.,  J.  and 
"W.,  of  whom  R.  and  J.  were 
married  and  resided  upon  the 
testator's  land,  devised  to  his 
wite  "full  possesion  of  all  the 
plantation  and  stock,  &c.  during 
her.  natural  life  or  widowhood, 
except  the  particulars  that  may 
hereafter  be  mentioned,"  and 
then  devised  to  his  son  R.  "all 
the  200  acre  tract  that  he  now 
lives  on,  and  so  much  of  the  old 
tract  as  lies  on  the  same  side  of 
Ilomminy  creek,"  &c;  and  in 
a  subsequent  part  of  his  will  de- 
visied  as  follows;  "I  will  and 
bequeath  to  my  son  J.  all  the 
remaining  part  of  the  old  tract 
of  land,  exclusive  of  the  part  a- 
bovementioned  to  my  son   R. 


and  bequeath  unto  my  son  J. 
mv  stiil  and  all  her  furni- 
ture  at  the  death  or  marriage 
of  my  wife.  Also  my  wagon 
and  hind  gearing  at  her  death. " 
It  was  held,  that  the  testator's 
son  J.  took  an  immediate  estate 
in  fee  in  the  lands  divised  to 
him,  and  not  an  estate  in  re- 
mainder after  the  death  or  mar- 
riage of  the  testator's  widow. 
Jones  v  P os ten,  166 

3.  In  expounding  a  will,  the  gram- 
matical construction  roust  pre- 
vail, when  an  intent  to  the  con- 
trary does  not  plainly  appear. 

Ibid. 

4.  A  testator  devised  to  his  wife 
as  follows:  "It  is  my  will  and 
desire  that  my  loving  wife  Mar- 
garet, shall  retain  and  keep  in 
her  possession  all  that  I  may 
be  possessed  of  at  my  death,  (my 
debts  and  funeral  expenses  be- 
ing first  paid,)  during  her  natu- 
ral life."  It  appeared  in  evi- 
dence that  the  testator  had  lived 
for  many  years,  and  at  the  date 
of  his  will  and  at  the  time  of 
his  death,  on  a  certain  planta- 
tion. The  will  was  made  in 
1815.  In  1811,  upon  the  mar- 
riage of  his  son,  the  defendant 
in  this  case,  he  had  permitted 
him  to  occupy  a  small  portion 
of  the  plantation,  with  an  under- 
standing that  his  son  was  to  re- 
move  as  soon  as  he  built  a 
house  on  his  own  land.  In 
1813  the  testator  insisted  the 
son  should  remove,  which  he 
refused  to  do  until  his  house 
should  be  completed,  which 
would  be  in  1814.  The  testa- 
tor, and  not  the  defendant,  al- 
ways gave  in  the  land  for  taxation 
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and  paid  the  taxes.  Held  that 
under  the  words  of  this  devise 
the  land  passed,  and  that  from 
other  clauses  ot  the  will  and  the 
parol  testimony,  it  was  clear  the 
testator  intended  to  devise  the 
part  occupied  by  his  son,  which 
occupation  wis  in  fact  only  the 
possession  of  the  testator.  Bo/- , 
ick  v  Bolide,  244 

5.  Held  also  that  parol  testimony 
is  admissible  to  explain  an  ob- 
vious ambiguity  of  expression, 
as  to  the  description  of  the  sub-' 
ject  of  a  devise,  as  for  instance 
to  shew  the  situation  or  occupa- 
tion ol  the  land  at  any  given 
time,  or  whether  parcel  or  not 
parcel  of  the  subject  devised. 

Ibid. 

6.  A  devise  of  <fall  my  property  of 
any  nature  or  kind  whatever, 
which  deeds,  papers  and  move- 
ables will  shew,"  can,  by  no  in- 
tendment nor  construction,  be 
taken  to  indicate  an  intention 
in  the  testator  to  devise  the  land, 
which  belonged  to  his  wife. 
Mitchell  v  Mitchell,  257 


7.  A  testator,  after  bequeathing 
certain  negroes  to  his  wife  for 
life,  or  during  widowhood,  be- 
queaths as  follows:  "I  wish  for 
the  negroes  lent  to  my  wife,  if 
they  do  not  behave,  to  be  hired 
out.  I  also  wish  for  all  the  ne- 
groes not  given  to  be  hired  out 
as  soon  as  they  will  bring  any- 
thing. And  after  the  death  of 
my  wife  or  marriage,  I  want  all 
my  property  not  given  away  to 
be  equally  divided  among  my 
girls."  The  negro  for  which 
this  action  was  brought,  was 
one  of  those  directed  to  be  hired 
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out.  Held  that  the  daughters 
had  only  an  interest  in  remain- 
der after  the  death  or  marriage 
of  the  widow,  and  that  therefore 
the  plaintiff,  who  claimed  under 
a  conveyance  from  the  husband 
of  one  of  the  daughters,  could 
not  bring  trover  for  the  negro 
during  the  lifetime  of  the  wi- 
dow, or  while  she  remained  un- 
ma  r  ried .     Sm  ithwick  v  Biggs, 

281 

8.  Where  the  surplus  of  an  estate 
is  left  by  will  to  be  equally  di- 
vided "between  the  heirs  of  A. 
B.and  the  heirs  of  C.  D.,"  the 
children  or  heirs  of  A.  B.  and 
C.  D.  take  per  capita  and  not 
per  stirpes.    Hobbs  v  Craige, 

332 

9.  Where  a  testator  bequeathed  as 
follows:  "I  do  will  and  bequeath 
unto  my  wife,  Susannah,  all  my 
estate  and  effects  remaining  in 
my  executor's  hands,  after  all 
my  just  debts  are  paid,  the  said 
property  to  be  and  remain  my 
beloved  wife's  during  her  natu- 
ral life;  she  is  not  allowed  to  sail 
nor  dispose  of  said  effects  in  any 
shape  whatever,  agreeable  to  this 
my  last  will,  with  the  excep- 
tion of  a  negro  boy  child  by  the 
name  of  Larkin.  I  then  furt  her 
will,  that  at  the  decease  of  my 
wife,  Susannah,  command  my 
executors  to  make  an  equal  dis- 
tribution of  the  said  property  be- 
tween my  five  lawful  heirs;" 
and  nothing  further  is  said  a- 
bout  Larkin:  Held  by  the  court, 
that  tne  absolute  interest  in  the 
boy  Larkin,  passed  to  the  wido  jr 
Susannah.    Matthis  v  Rhea, 

391 
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10.  Where  a  testator  bequeaths  a  * 
negro  woman  and  her  increase, 
and  there  are  no  other  words  in 
th"  will  to  explain  his  meaning, 
only  the  increase,  born  after  the 
death  of  the  testator,  will  pass. 
Cole  v  Cole,  460 

11.  A  testator  devised  certain  ne- 
groes to  his  three  children,  J.  S. 
and  N.  and  then  proceeded  as 
follows:  "  In  case  either  of  my 
said  children  should  die  without 
heir  lawfully  begotten,  it  is  my 
wish  that  the  property  should 
be  equally  divided  between  the 
children  then  living,  whether  J. 
S.  or  N."  J.  died  first.  N.  then 
died  without  issue,  leaving  S. 
surviving.  Held  thai  under 
this  limitation  S.,  the  surviving 
child,  took  the  property  belong- 
ing to  N.  Fortescue  v  Satter- 
thwaitc,  566 

12.  A  testator  devised  as  follows: 
"  1  leave  the  whole  of  my  oth- 
er estate  as  well  negroes  as 
goods  and  chattels,  to  be  equal- 
ly divided  between  my  four 
children,  A.,  B.,  C.  and  D.,  and 
for  my  executors  to  have  it  ap- 
praised and  pay  off  each  child's 
part  as  they  shall  come  to  age, 
the  boys  to  have  their  part  at 
the  age  of  21  years,  and  the  girls 
to  have  their  part  at  the  age  of 
18  years;  and  if  either  of  my 
children  die  without  heir  law- 
fully begotten,  then  his  or  her 
part  to  be  equally  divided  be- 
tween my  surviving  children 
4*  their  heirs  forever  "  A.  died 
first,  leaving  children.  B.  after- 
wards died  leaving  no  children. 
Held  that  the  limitation  over  in 
the  will  was  not  too  remote;  that 
on  B.'s  death  without  issue,  his 


share  became  vested  in  C.  and 
D.,  who  survived  him;  and  that 
as  A.  did  not  survive  him,  no 
part  of  such  share  vested  in  the 
personal  representative  or  the 
children  of  A.  ThreadgiU  r 
Ingram,  577 

See  Legacies. 

EMANCIPATION. 
Where  a  testator  residing  in  Vir- 
ginia, where  the  law  allows  mas- 
ters to  liberate  their  slaves  by 
deed  or  will,  bequeathed  as  fol- 
lows: "  My  will  and  desire  is 
that  my  negro  woman  P.  shall 
have  her  freedom  immediately; 
and  that  all  the  rest  of  my  black 
people  shall  serve  until  my 
youngest  child  shall  be  of  the 
age  of  twenty-one  years,  for  the 
use  of  raising  my  children  and 
yoi  ng  negroes.  After  my  youn- 
gest child  is  of  age9  my  will  is 
that  all  my  negroes  shall  be 
free:"  It  was  held  that  the  child 
of  one  of  the  negro  women 
mentioned  in  the  will,  born  af- 
ter the  death  of  the  testator,  but 
before  his  yougest  child  came 
of  age,  was  entitled  to  freedom 
after  the  latter  event.  Camp- 
bell v  Street,  109 

ESTOPPEL. 

1.  The  rule  that  a  lessee  can- 
not dispute  his  landlord's  ti- 
tle, extends  to  the  case  of  one, 
who  tafces  possession  under  a 
contract  of  purchase — he  can* 
not  controvert  the  title  of  the 
person  who  let  him  into  posses* 
sion.      Love   v  Edmondston, 

152 

2.  Where  the  husband  of  a  wo- 
man entitled  to  a  contingent  re- 
mainder in  slaves,  before  the 
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contingency  happened,  convey- 
ed this  interest  by  deed;  it  was 
held  that  this  deed  was  an  es- 
toppel as  to  the  husband,  and 
when  the  contingency  after- 
wards happened,  by  which  the 
iuterest  vestecLin  the  wife,  such 
interest  passed  to  the  grantee, 
either  upon  the  principle  that 
the  interest,  when  it  accrued, 
fed  the  estoppel  and  thereby 
gave  an  absolute  title,  or  that 
the  deed  operated  as  a  release 
of  the  wife's  choses  in  action. 
Fortescue  v  Satterthwaite^  566 

EVIDENCE. 

1.  Testimony  as  to  hand-writing, 
founded  on  what  is  properly 
termed  a  comparison  of  hands, 
seems  now  to  be  generally  ex 
ploded^  and  the  only  admissi- 
ble testimony  of  hand-writing 
is  that  of  a  witness,  who  has 
acquired  a  knowledge  of  the 
party's  hand-writing  from  hav- 
ing seen  him  write,  or  from  hav- 
ing had  &  correspondence  with 
him  upon  matters  of  business, 
or  from  transactions  between 
the  witness  and  party,  such  as 
the  former  having  paid  bills  of 
exchange  fur  the  latter,  for 
which  he  has  afterwards  ac- 
counted.   Tope  v  Askew,     16 

2.  On  an  indictment  for  a  riot  and 
trespass  on  land,  it  is  only  ne- 
cessary to  prove  the  possession 
of  him,  to  whom  the  injury  is 
done;  and  that  maybe  by  parole 
evidence  without  the  produc- 
tion of  any  paper  title.    State  v 

Wilson,  32 

3.  Where  the  attesting  witness  to 
a  bond  is  dead,  its  execution 
maybe  proved  by  proof  of  the' 


witness'  hand-writing;  but  if 
such  evidence  cannot  be  had, 
then  proof  of  the  obligor's  hand- 
writing is  admissible;  but  be- 
fore the  latter  testimony  will  be 
received,  the  party  offering  the 
bond  must  shew  to  the  court 
that  he  has  done  all  in  his  pow- 
er, without  effect,  to  procure  e- 
vidence  of  the  handwriting  of 
the  subscribing  witness.  Hence, 
where  it  appeared  that  the  sub* 
scribing  witness  to  a  bond  had 
been  clerk  of  the  County  Court 
of  a  large,  populous  and  weal- 
thy county,  and  had  been  dead 
only  twenty- five  years,  it  was 
held  not  to  be  sufficient  for  ad- 
mitting testimony  of  the  obli- 
gor's hand-writing  to  shew,  by 
one  witness  only,  that  he  did 
not  know  the  subscribing  wit- 
ness' hand-writing  and  did  not 
know  of  any  person  who  had  • 
such  knowledge.  McKinder 
v  Littlejohn,  66 

.  The  presumption  of  the  pay- 
ment of  a  bond,  raised  by  a  for- 
bearance for  twenty  years  (or 
for  ten  years,  since  our  act  of 
1826,  Rev.  St.  c.  66,  s.  13)  may 
be  repelled  by  evidence  that  the 
debtor  had  not  the  means  or  the 
opportunity  of  paying:  and  the 
repelling  of  the  presumption 
will  not  be  hindered  by  the  fact 
that  the  debtor  had  the  interest 
in  remainder  in  certain  slaves, 
but  which  did  not  vest  in  pos- 
session until  a  short  time  before 
the  suit  was  brought,  when  it 
did  not  appear  that  the  creditor 
knew  of  the  existence  of  this 
interest  in  remainder,  and  it 
was  evident  that  it  was  not,  in 
fact,  applied  to  the  payment  of 
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the  debt.    Ibid.  S.  P.   Wood  v 
Deen,  230 

5.  When  the  subscribing  witness 
to  any  instrument,  except  a  ne- 
gotiable one,  becomes  interested 
in  a  suit  brought  upon  the  in- 
strument, his  hand-writing  may 
be  proved  to  establish  the  execu- 
tion of  the  instrument,  whether 
his  interest  was  thrown  upon 
him  by  opei$tion  of  law,  or  was 
acquired  by  his  own  voluntary 
act.     Saunders  v  Ferrill,     97 

6.  A.,  B.  and  C.  entered  into  a  co- 
partnership in  the  name  of  A.  & 
Go.  for  the  purchase  and  sale  of 
negroes,  and  it  was  afterwards 
agreed  between  them  that  A.  & 
B.  should  alone  be  interested  in 
the  negroes  purchased  with 
cash,  but  all  three  should  be  e- 
qually  interested  in  the  negroes 
purchased  on  a  credit:  it  was 
held  that,  though  C.  might  be 
held  responsible  on  all  contracts 
by  all  persons  dealing  with  the 
firm  of  A.  &  Co.,  yet  that  he  was 
a  competent  witness  to  testify 
for  A.  &  B.  in  an  action  on  the 
warranty  of  soundness  contain- 
ed in  a  bill  of  sale  for  a  negro 
purchased  in  the  name  of  A.  <fc 
Co.  for  cash.  Williamson  v 
Cannaday,  113 

7.  In  an  action  for  seduction,  the 
defendant  cannot  prove  that  his 
general  character  is  that  of  a 
modest  and  retiring  man.  The 
general  rule,  to  which  this  forms 
no  exception,  is,  that  unless  the 
character  of  the  party  be  put  di- 
rectly in  issue  by  the  nature  of 
the  proceeding,  evidence  of  his 
character  is  not  admissible.  Mc- 
Rae  v  Lilly,  118 

8.  The  records  of  the  proceedings 
against  a  sheriff,  for  an  amerce  - 


|  ment  imposed  on  him,  are  not 
evidence  against  bis  sureties  to 
prove  his  default;  but  they  are 
admissible  against  them  to  prove 
the  fact  of  the  existence  of  the 
amercement  itself.  Governor 
v  Mont/or t ,  155 

9.  If  the  surety  to  a  bond  or  note 
be  sued  alone,  the  principal 
debtor  will  be  incompetent  as  a 
witness  for  him,  because,  if  the 
plaintiff  succeeds,  he  will  be  li- 
able to  the  surety  for  the  costs 
of  the  action;  but  the  principal 
may,  in  such  action  against  the 
surety,  be  made  competent  by 
a  release  from  the  surety,  be- 
fore he  is  called  to  testify.  Mof- 
fat v  Gaines,  158 

10.  A  party  may  prove  the  fact  to 
be  different  from  what  one  of 
his  own  witnesses  has  stated  it 
to  be.  That  is  not  discrediting 
his  witness.    Spencer  v  White^ 

236 

11.  Where  the  question  was  one 
of  domicile  at  the  date  of  the 
writ,  and  the  defendant  proved 
that  the  plaintiff,  before  the  date 
of  the  writ,  had  gone  from  one 
county  to  another,  and  wished 
the  jury  lo  infer  from  this  an  a- 
bandonmentof  his  former  home, 
the  testimony  of  a  witness  who 
swears  that  "this  was  not  re- 
garded in  his  the  (plaintiff's) 
father-in-law's  family,  where  the 
plaintiff  resided,  and  where  the 
witness,  a  member  of  the  fami- 
ly, also  resided,  as  an  abandon* 
ment  of  the  plaintiff's  then 
place  of  residence,"  is  admissi- 
ble; for  it  does  not  appear  that 
the  witness  came  to  his  knowl- 
edge by  the  ex  parte  hearsay 
of  any  of  the  members  of  the 
family,  but  he  may  have  deri- 


■"-•» 


INDEX. 


15 


ved  it  from  other  facts  appa- 
rent at  the  time  to  the  family. 
Fleming  v  Straley,  305 

12.  Parol  evidence  may  be  receiv- 
ed to  shew  when  a  writ  issu- 
ed. The  act  of  Assembly  direct- 
ing the  clerk  to  mark  the  day  of 
issuing  process  is  only  directo- 
ry, and  does  not  exclude  other 
evidence.  Jinkins  v  Cocker- 
ham,  309 

13.  In  an  action  of  slander,  the 
defendant  cannot,  to  support 
his  plea  of  justification,  give  e- 
videnoe  of  transactions  or  con- 
versations between  himself  and 
others,  to  which  the  plaintiff 
was  not  privy.  Ibid 

14.  On  the  trial  of  a  bill  of  indict- 
ment for  forgery,  the  person, 
whose  name  is  charged  to  have 
been  forged,  and  whose  interest, 
supposing  the  instrument  to  be 
genuine,  is  affected  by  it,  either 
as  an  obligation  or  acqittance, 
is  not,  while  the  instrument  re- 
mains in  force,  a  competent  wit- 
ness to  prove  the  forgery.  State 
v  Stanton,  424 

15.  Where  to  an  action  of  debt  on 
a  bond  for  one  hundred  dollars, 
the  plea  was  that  it  was  given 
to  compromise  an  indictment 
for  a  misdemeanor,  tho  acts  aud 
sayings  of  the  son  of  the  plaint- 
iff, who  did  not  appear  to  be 
an  agent  of  the  plaintiff,  not 
in  the  presence  of  the  plain- 
tiff, are  inadmissable  as  ev- 
idence.     Redman  v  Roberts 

479 

16.  Where  a  defendant  in  eject- 
ment is  sued  for  thirteen  contig- 
uous tracts  of  land  and  the 
plaintiff  proves  that  he  was  in 
the  actual  possession  of  one,  and 


contends  that,  as  the  others 
were  adjoining,  his  possession 
must  be  considered  as  extending 
to  them  also;  it  is  competent  for 
the  defendant  to  give  in  evidence 
his  own  declaration,  made  at 
the  time  he  took  possession  of 
the  one  tract,  that  he  disclaimed 
any  possession  of  the  other 
twelve  tracts.  _Dari*-v  Camp- 
bell, 482 

17.  Such  declarations  may  be  re- 
ceived, not  to  establish  the  ver- 
ity of  any  fact  asserted  therein, 
but  as,  either  part  of  the  fact 
itself,  or  characterising  and  il- 
lustrating the  fact  of  possession. 

Ibid 

18.  On  the  trial  of  an  issue  devi- 
savit  vel  non,  where  the  will  is 
propounded  by  two  legatees, 
one  of  whom  is  a  colored  wo- 
man, and  the  other  a  white  wo- 
man, <fc  the  caveators  are  color- 
ed persons,  the  caveators  may 
prove  by  other  colored  persons 
the  declarations  of  the  colored 
woman,  one  of  the  parties  pro- 
pounding, in  relation  to  the  sub- 
ject matter  of  the  issue.  Rag- 
land  v  Huntingdon,  561 

19.  In  an  action  on  a  contract,  a 
defendant  cannot  be  admitted  as 
a  witness  for  his  co-defendants, 
even  after  he  has  suffered  judg- 
ment by  default  to  be  taken  a- 
gainst  himself.  Walton  v  Tom- 
I  in,  593 

See  Detinue  3 — Devise  1,  4 — 
Maim     2 — Malicious    Prose- 
cution— Marriage     Settle- 
ments 3. 

EXECUTION  AND  EXECU- 
TIONS* SALES. 
1  Where  the  Clerk  of  a  Superior 
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Court  has  omitted  to  affix  the 
seal  of  his  court  to  a  writ  of  fi. 
fa.  and  venditioni  exponas. 
directed  to  another  county,  the 
court  may,  at  a  subsequent  term, 
order  the  Clerk  to  affix  his  seal 
nunc  pro  tunc,  in  order  to  pro- 
tect the  purchaser  of  land  sold 
under  it,  where  no  third  person 
claiming  under  one  of  the  par- 
lies to  the  execution  is  to  be  af- 
fected thereby.  Purcell  v  Mc- 
Far  land? s  heirs,  34 

2.  A  sheriff,  who,  after  seizing 
goods  under  an  execution  or  at- 
attachment,  leaves  them  on  the 
premises  ot  the  debtor  not  sepa- 
rated from  the  other  goods  of  the 
debtor,  and  for  the  use  of  the 
debtor  or  his  family  as  before  the 
seizure,  thereby  prima  facie 
.loses  his  property  in  them,  up- 
on the  grounds  of  presumptive 
fraud  and  abandonment,  and  a- 
nother  officer  mav  seize  and  sell 
them;  unless  the  delay  to  remove 
them  be  but  for  a  reasonable 
time,  and  then  be  accounted  for 
by  the  state  of  the  property,  as, 
for  example,  that  it  was  a  grow- 
ing crop  or  an  article  in  the 
course  of  being  manufactured 
or  the  like.    Roberts  v  Scales, 

88 

3.  The  person,  who  has  the  legal 
title  to  property  sold  under 
execution,  has  alone  the  right  to 
recover  the  balance  that  remains 
from  the  proceeds  of  the  sale, 
after  satisfying  the  execution. 
Taylor  v  Williams,  249 

4.  Where  A.  fraudulently  convey- 
ed a  slave  to  B.,  and  A.'s  credi- 
tors afterwards  caused  the  slave 
to  be  sold  by  execution,  and  the 
slave  sold  for  more  than  enough 
to  satisfy  the  execution,  it  was\ 


held,  that  B.,  the  fraudulent 
vendee,  t  not  A.,  the  fraudulent 
vendor,  had  a  right  to  recover 
the  balance,  because  as  between 
A.  and  B.  the  legal  title  was 
vested  in  B.  Ibid 

5.  And  an  order  by  A.  on  the  offi- 
cer tor  this  balance  in  favour  of 
B.,  and  presented  by  B.,  does 
not  alter  the  case,  for  these  acts 
do  not  transfer  to  A.  the  legal 
title,  which  is  necessary  to  sup- 
port the  action.  Ibid 

6.  A  creditor,  who  has  an  execu- 
tion in  the  hands  of  a  sheriff 
has  a  right  to  recover  from  him 
such  a  proportion  of  the  valoe 
of  the  property,  which  ought  to 
have  been  sold,  as  would,  if 
there  had  been  a  sale  according 
to  the  dutv  of  the  sheriff,  have 
been  applicable  to  his  execution. 
Slate  v  Hampton,  318 

7.  It  is  not  only  the  duty  of  the 
sheriff,  when  he  receives  a  Jieri 
facias,  to  seize  property,  if  he 
can  find  it;  but  it  is  also  his  du- 
ty to  sell  the  property  seized  be- 
fore the  return  of  the  writ,  un- 
less he  havesome  lawful  excuse 
for  not  doing  so — such  as  the 
want  of  time  or  of  bidders,  or 
the  indulgence  of  the  creditor. 
For  a  failure  in  this  respect  he 
is  liable  to  an  action  on  his  offi- 
cial bond,  in  which  there  must 
be  a  recovery  of,  at  least,  nomi- 
nal damages.  Ibid 

8.  A  return  by  a  sheriff  on  a  fieri 
facias  that  "he  has  levied  on 
goods,  subject  to  older  execu- 
tions," without  saying  whether 
he  had  sold  the  property  seized 
or  still  had  it  in  his  hands,  or, 
if  the  latter,  why  he  had  not 
sold — whether  for  want  of  bid- 
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dcrs,  or  of  time,  or  other  suffici- 
ent excuse — is  not  a  "due  re- 
turn," because  it  does  not  an- 
swer the  writ.  Buckley  v  Hamp- 
ton, 322 

9.  The  sheriff  who  makes  such 
a  return  is,  therefore,  liable  to 
the  fine  of  $100  imposed  by  the 
act  of  1777  (Rev.  St.  c.  109,  s. 
18)  for  not  making  due  return 
of  process  placed  in  his  hands. 

Ibid 

10.  Where  an  execution  on  a  judg- 
ment is  returned  satisfied,  the 
judgment  is  extinguished;  and 
another  execution  cannot  be  is- 
sued, as  for  instance  for  atten- 
dance dues  for  a  witness  omit- 
ted in  the  first  execution,  until 
the  return  on  the  first  execution 
is  set  aside  or  corrected,  or  an 
order  of  the  court  in  nature  of 
a  further  judgment  is  rendered. 
Poor  v  Deaver,  391 

11.  Where  a  sheriff  or  other  offi- 
cer sells  under  a  valid  execution, 
it  is  no  objection  to  the  title  of 
the  purchaser,  that,  in  his  deed 
of  conveyance,  he  misrecites  the 
execution.  Cherry  v  Wooiard, 

438 

12.  Where  a  clerk  issued  an  exe- 
cution, tested  on  the  5th  Mon- 
day after  the  4th  Monday  of 
September,  in  the  year  of  our 
Lord,  1833,  and  in  the  57th 
year  of  our  independence,  and 
indorsed  thereon  that  the  exe- 
cution actually  issued  on  the 
6th  of  February,  1833,  and  the 
Coroner  also  endorsed  that  it 
was  levied  on  the  2lst  of  Feb' 
ruary,  1833,  the  Conrt  must 
see  that  the  dating  of  the  writ, 
as  to  the  Christian  era,  was  a 
misprision  of  the  Clerk)  and  will 

r    correct  it  accordingly.       Ibid. 


13  When  the  proceedings  before 
a  magistrate,  upon  which  he  is- 
sues an  execution,  are  annex- 
ed thereto  and  it  is  appa- 
rent from  them  that  there  is  u6 
judgment  authorizing  an  execu- 
tion, the  constable  who  has  the 
execution,  must  take  notice  of 
that  fact,  and  will  be  guilty  of  a 
trespass,  if  he  process  to  make 
a  levy  under  the  process.  Whif- 

/eld  v  Johnston,  473 

A  purchaser  at  an  execution, 
sale  acquires  no  other  or  further 
title,  than  the  defendant  in  the 
execution  had  at  the  time  of  the 
sale.  Flynn  v  Williams,  609 
See  Judgment  3,  4,  5.  Bail 
5,  7.  Fraudulent  Convey- 
ancesI,  12, 13, 14. 

EXECUTORS  AND  ADMIN- 
ISTRATORS, 

1  If  one  of  two  or  more  obligors 
in  a  bond  administer  on  the  es- 
tate of  the  obligee,  he  cannot 
maintain  an  action  on  the  bond 
against  the  other  obligors;  and, 
though  the  action  is  only  sua* 
pended  during  the  life  of  the  ad- 
ministrator) and  may  be  brought 
by  the  administrator  dt  bonis 
non  of  the  intestate,  yet  the  de- 
fence is  properly  upon  a  plea  in 
bar,  instead  of  a  plea  in  abate- 
ment.      Carroll  v  Durham, 

36 

2  If  one  of  the  obligors  become  an 
executor  of  the  obligee,  the  ac- 
tion is  not  merely  suspended, 
but  the  debt  is  extinguished. 

Ibid. 

3  But  in  such  cases  both  the  exe- 
cutor and  administrator  must 
account  for  the  debt  as  assets  to 
creditors,  and  legatees  or  next 
of  kin.  Ibid. 
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4  What  relief  a  surety,  who  ad- 
ministers upon  the  estate  of  the 
obligee,  may  have  against  his 
co-obligors  discussed.  Ibid. 

6  A  payment  by  an  administrator 
of  the  assets  ot  his  intestate  to 
the  next  of  kin,  within  less  than 
two  years  after  his  qualification 
and  without  taking  refunding 
bonds,  will  not  support  the  plea 
of  fully  administered  against  a 
non-resident  creditor,  who  has 

9 

brought  his  suit  within  three 
years  from  the  time  when  the 
administration  was  taken.  Mc- 
Kinder  v  Littlejohn,  66 

6  The  Court  of  Probate  may  ac- 
cept the  renunciation  of  an  exe- 
cutor at  any  time  before  he  has 
intermeddled  with  the  effects  of 
his  testator,  even  after  he  has 
proved  the  will.  So  of  the  exe- 
cutor of  an  executor  as  to  the 
first  will.    Mitchell  v  Adams, 

.  .298 

7  Where  A.  died  leaving  a  will, 
appointing  B.  his  executor,  and 
B.,  after  proving  the  will,  died 
leaving  C.  and  D.  his  executors, 
who  accepted  the  trusts  of  the 
latter  will,  and  qualified  as  exe- 
cutors thereof,  but  without  at 
the  time  renouncing  as  to  the 
first  will,  but  they  never  inter- 

.  meddled  with  the  effects  of  the 
first  testator:  held  that  the  Court 
of  Probate  had  the  power,  years 
afterwards,  to  accept  their  re- 
nunciation as  to  the  first  will, 
and  grant  administration  cum 
testamento  annexo.  Ibid. 

8.  Held  further,  that  these  acts, 
being  within  the  power  and  ju- 
risdiction of  the  Court  of  Pro- 
bate, could  not  be  incidentally 
or  collaterally  impeached  in  any 
other  court,  but  could  only  be 


attacked  upon  an  application  to ' 
the  Court  of  Probate  to  revoke 
the  letters  of  administration  and 
recall  the  executors.  Ibid. 

9.  After  probate  of  the  will  an  ex- 
ecutor cannot  renounce  at  his 
own  pleasure,  but  can  only  do 
so  by  leave  of  the  court.     Ibid. 

10.  An  executor  or  administrator 
maybe  culled  to  account  by  pe- 
tition or  bill  in  equity  by  the 
legatees  or  next  of  kin,  before 
the  expiration  of  two  years  from 
the  time  of  probate  or  of  admin- 
istration granted.  The  act  of 
Assembly  compels  them  to  set- 
tle within  that  time,  but  does 
not  authorise  them  to  defer  the 
settlement  without  necessity. 
The  court,  to  whom  the  bill  or 
petition  is  presented,  can  prevent 
any  premature  decision,  which 
may  do  injustice  to  the  ex- 
ecutor or  administrator.  Hobbs 
v  Craige,  332 

11.  On  an  account  upon  a  petition 
or  bill  against  the  administrator 
or  executor,  he  should  not  be 
charged  with  monies  which  he 
had  not  collected  or  which  he 
had  not  by  reasonable  diligence 
been  able  to  collect.  Ibid 

12.  As  to  matters,  where  it  was 
doubtful  whether  he  could  col- 
lect or  not,  these  should  be  left 
to  a  future  account,  the  plaint- 
iffs, in  the  mean  time,  taking  a 
decree  in  part  for  what  was  cer- 
tainly due.  Ibid 

13.  The  county  courts  have  the 
power  to  grant  administration 
in  this  State  of  the  effects  of  per- 
sons, who  resided  and  died  in 
another  country.  Smith?  JUun- 
roe,  345 

14.  The  court  of  the  county,  in 
which  such  deceased  person  had 
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t  effects  to  be  administered  on  or 
bona  notibilia,  is  the  proper 
county  to  grant  the  administra- 
tion. Ibid 

15.  A  right  to  a  distributive  share 
of  an  intestate's  estate  consti- 
tutes such  bona  notibilia  as  en- 
titles the  court  to  grant  adminis- 
tration. Ibid 

16.  Where  the  next  of  kin  reside 
abroad,  it  is  in  the  power  and  it 
is  the  duty  of  the  court  to  grant 
administration  to  the  appointee 
ot  such  next  of  kin.  Ibid 

See  Limitations — Legacies — 
Petition. 

FEME  COVERT. 

1.  Where  a  commission  issued,  by 
order  of  a  county  court,  to  take 
the  private  examination  of  a 
feme  covert  as  to  her  execution 
ot  a  deed,  the  recital  in  the  com- 
mission that  "it  has  been  repre- 
sented to  our  said  court,  that  M. 
W.  (the  feme  covert)  is  indis- 
posed, so  that  she  cannot  travel 
to  our  said  court,"  &c.  is  as  ef- 
fectual as  if  the  same  recital  had 
been  made  in  the  order  of  the 
court  directing  the  commission 
to  issue.    Skinner  v  Fletcher 

313 

2.  The  words  "indisposed,  so  that 
she  cannot  travel,"  (fee.  taken  in 
reference  to  the  subject  matter, 
must  mean  unable  to  travel  from 
sickness.  Ibid 

3.  Where  the  commissioners  cer- 
tified that  they  took  "the  private 
examination"  of  the  feme  covert, 
and  that  she  acknowledged  that 
((she  executed  the  deed  without 
any  compulsion  from  her  hus- 
band or  any  other  person,"  this 
is  sufficient!  without  saying  that 


she  was  examined  "  privily  and 
apart  from  her  husband."  Ibid 
4.  On  the  subject  of  the  exam- 
'  ination  of  feme  coverts,  as  to 
the  execution  of  deeds,  the  phra- 
ses "  privy  examination,"  "  pri* 
vat*  examination,"  and  "exami- 
nation separate  and  apart  from 
her  husband,"  are  indifferently 
used  in  our  acts  of  Assembly. 

'    Ibid 
See  Wills,  3,  4, 5, 6,  7. 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  In  an  inquisition  and  proceed- 
ings had  before  justices  under 
our  statute  of  Forcible  Entry 
and  Detainer,  (Rev.  St.  c.  49,) 
if  the  verdict  of  the  jury  sets 
forth  that  "  the  relator  was  pos- 
sessed as  tenant  for  years  of  A. 
B."  that  is  sufficient  without 
specifying  what  that  term  is. 
State  v  Nations,  325 

2.  An  objection  to  an  inquisition 
for  forcible  entry  and  detainer, 
that  (he  relator  has  elected  to 
proceed  by  indictment,  is  of  no 
avail,  as  our  statute  does  not 
give  the  justice  any  power  to  fine. 

Ibid 
S.  When  the  proceedings  on 
an  inquisition  of  Forcible  Entry 
and  Detainer  before  justices  of 
the  peace  are  brought  up  by  ctr* 
tiorari  to  the  Superior  Court, 
that  court  has  no  right  to  order 
a  traverse  to  be  tried  before  them, 
as  the  traverse  either  has  been 
tried,  or  might  have  been  tried 
before  the  jury  required  to  be 
summoned  by  the  justices  be- 
low, and  no  appeal  is  allowed  by 
statute,  the  remedy  being  a  sura* 
mary  one.  Ibid 


so 
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4.  If  the  justices  were  guilty  of 
misconduct  in  the  trial  below, 
either  by  receiving  improper  tes- 
timony or  rejecting  proper  tes- 
timony or  otherwise,  the  Supe- 
rior Court  can  correct  this  mis- 
conduct; but  the  affidavits  to 
obtain  a  certiorari  must  state 
explicitly  the  facts  upon  which 
the  interference  of  the  Superior 
Court  is  called  for.  Ibid 

5.  Upon  a  proper  affidavit  a  man- 
damus as  well  as  a  certiorari 
will  be  granted  to  compel  the 
justices  to  return  all  the  pro- 
ceedings, as  they  actually  oc- 
curred. Ibid 

FORGERY. 
See  Evidence,  14. 

FORNICATION  AND  ADULT- 

ERY. 

The  marriage  between  a  free  per- 
son of  colour  and  a  white  per- 
son, is,  by  the  law  of  this  State 
(act  of  1838,  c.r  24),  null  and 
void,  and  therefore,  when  such 
persons  bed  and  cohabit  togeth- 
er, they  come  within  the  pro  vis- 1 
ions  of  the  act  of  Assembly  a- 
gainst Fornication  and  Adultery 
Rev.  St,  c.  34,  s.  46.  State  v 
Fore  #•  al.  378 

FRAUD. 

See  Fraudulent  Conveyances; 

Marriage  Settlements. 

FRAUDULENT  CONVEY- 
ANCES. 

1  Where  a  debtor  conveyed  a  slave, 
together  with  other  property, 
both  real  and  personal,  to  his 
creditor,  to  hold  to  him  and  his 


assigns  forever,  but  the  deed* 
was  expressed  to  be  made  upon 
condition,  that  if  the  debtor 
should  pay  the  amount  due  by 
a  certain  time,  it  was  to  be  void; 
and  the  creditor  covenanted 
that,  until  that  time,  the  debtor 
should  retain  the  possession  and 
enjoyment  of  the  properiy;  and, 
before  the  expiration  of  the  time, 
the  creditor,  with  the  assent  of 
the  debtor,  took  possession  of 
the  slave,  from  whom  he  was  ta- 
ken under  an  execution  in  favor 
of  another  person  against  the 
debtor;  it  was  held  that,  under 
the  deed,  the  creditor  had  the 
legal  title  of  the  slave,  and  that 
only  such  an  equitable  interest 
remained  in  the  debtor  as  could 
not  be  taken  or  sold  under  an 
execution,  and  that,  for  the  tak- 
ing of  the  slave  under  the  exe- 
cution against  the  debtor,  the 
creditor  might  maintain  an  ac- 
tion of  trover.  Bur  gin  v  Bur- 
gin,  160 

2.  An  absolute  bill  of  sale  of  slaves, 
accompanied  with  a  parol  con- 
tract between  the  parties  that 
the  vendor  might  re-purchase 
the  slaves  by  re-paying  the 
same  price,  is  not  void  against 
the  creditors  of  the  vendor,  un- 
der the  act  of  1820  (Rev.  St  c. 
27,  s.  23)  or  the  13th  Eliz.  (Rev. 
St.  o.  50,  s.  1),  when  it  is  admit- 
ted that  the  sale  was  not,  and 
was  not  intended  to  be,  a  mort- 
gage, but  was  bona  fide  abso- 
lute and  for  a  fair  price.  New- 
somv  Roles,  179 

3.  A  deed,  absolute  on  its  face,  but 
intended  as  a  mortgage  only,  is 
fraudulent  and  void  against  cre- 
ditors and  purchasers,  <k  against 
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,  subsequent  as  well  as  prior  cre- 
ditors.    Halcombe  v  Ray,  340 

4.  Such  a  deed  cannot  be  render- 
ed valid  by  any  subsequent  a 
greement  between  the  grantor 
and  grantee,  that  the  grantee 
should  have  all  the  interest. of 
the  grantor  in  the  premises,  and 
by  the  actual  payment  by  the 
grantee,  in  pursuance  of  such 
agreement,  of  the  full  value  of 
the  land  to  the  grantor's  credit- 
ors. Ibid 

5.  Nor  even  where  the  deed  is  re- 
delivered subsequently  to  and 
in  pursuance  of  such  agree- 
ment. Having  taken  effect  as 
between  the  parties,  on  the  first 
delivery,  the  deed  could  not  be 
surrendered  to  be  re-delivered. 

Ibid 

6.  Where  a  creditor,  knowing  that 
another  creditor  has  taken  a 
deed  of  trust,  but  which  is  not 
registered,  takes  another  deed  of 
trust  on  the  same  property,  to 
secure  his  own  debt,  and  pro- 
cures it  to  be  first  registered, 
this  is  no  fraud  against  any  per- 
son, at  least  at  law;  more  espe- 
cially it  is  not  a  fraud  against 
those  who  do  not  claim  under 
the  creditor  secured  by  the  first 
deed.   Bur  gin  v  Burgin,   453 

7.  It  is  no  ground  for  the  court  to 
pronounce  a  deed  in  trust  fraud- 
ulent, per  se,  as  against  other 
creditors,  that  the  property  con- 
veyed was  to  he  sold  at  private 
sale;  or  that  the  surplus,  after 
payment  of  the  debts  secured, 
was  to  be  returned  to  the  bar- 
gainor; or  that  the  property  con- 
veyed is  greater  in  value  than 
the  debts  secured;  these  are  cir- 
cumstances to  be  submitted  to  a 
jury,  to  aid  them  in  determin- 


ing whether  the  intention  of  the 
parties  was  bono  fide,  or  other- 
wise. 76  id 

8.  Neither  will  a  delay  in  selling 
under  a  deed  of  trust,  bona  fide 
at  first,  avoid  it;  unless  the  de- 
lay and  the  uses  had  of  the  pro- 
perty by  the  debtor  were  such 
as  to  give  him  a  false  credit,  and 
hold  him  out  to  the  world  asthe 
owner  of  the  property.        Ibid 

9.  Though  a  debtor  has  a  right, 
by  the  laws  of  this  State,  by  a 
deed  of  trust,  to  convey  all  his 
property  for  the  purpose  of  pay- 
ing certain  creditors  in  prefer- 
ence, yet  there  must  be  no  con- 
dition, direct  or  indirect,  con- 
trolling this  application.  Haf- 
ner  v  Irwin,  490 

10.  Such  a  deed  must  be  bona  fide 
for  the  purpose  it  professes  to 
have  in  view,  and  any  provision 
by  which  a  sale  under  it  is  un- 
reasonably postponed,  or  by 
which  the  debtor  is  to  obtain  a 
benefit  for  himself  or  his  fami- 
ly, or  any  agreement  by  which 
the  transaction  is  to  be  kept  se- 
cret, until,  the  debtor  has  an  op- 
portunity of  getting  beyond  the 
reach  of  process  issued  by  his 
other  creditors,  or  by  which  the 
deed  is  not  to  be  registered  until 
the  other  creditors  sue  or  threat- 
en to  sue,  will  make  the  deed 
fraudulent,  because  it  shows 
that  one  object  of  the  deed  was 
to  hinder,  defeat  or  defraud 
some  creditors.  Ibid 

11.  If  only  a  part  of  the  consider- 
ation of  a  deed  is  fraudulent  a* 
gainst  creditors,  the  whole  deed 
is  void.  Ibid 

12.  Where  land  was  purchased 
by  A.  but  the  deed  of  convey- 
ance was  made  to  her  daughter 
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B.,  who  became  personally  lia- 
ble lor  a  part  of  the  considera- 
tion money,  a  creditor  of  A.  can- 
not sell  this  land  under  an  exe- 
cution at  lav  to  satisfy  a  judg- 
ment obtained  by  him  against 
A.  although  the  land  was  so 
conveyed  expressly  to  protect  it 
from  the  debts  of  A.  Gowing  v 
Rich,  553 

13.  It  cannot  be  so  sold  by  virtue  of 
the  Statute  of  Frauds,  Rev.  St. 
c.  50,  s.  1,  because  that  only  a- 
voids  conveyances  made  by  the 
debtor  himself.  Ibid 

14.  Nor  can  it  be  sold  under  the 
act  of  1812,  Rev.  St.  c.  45,  s. 
4,  subjecting  trust  estates  to  ex- 
ecution, for  that  only  applies  to 
a  case,  in  which  the  debtor,  the 
cestui  que  trust,  could  immedi- 
ately and  unconditionally  claim 
a  conveyance  of  the  legal  estate 
from  the  trustee — not  to  one 
where  the  trustee  needs  the  legal 
title  to  subserve  the  rights  of 
himself  or  of  third  persons.    lb 

15.  In  the  present  case  B.,  the 
grantee  and  trustee,  before  she 
could  be  compelled  to  part  with 
the  legal  title,  had  a  right  to  be 
compensated  for  the  money  she 
had  paid  or  to  be  indemnified 
for  the  liability  she  had  incurred 
in  relation  to  the  consideration 
of  the  purchase.  Ibid 

16.  The  remedy  of  the  creditor 
was  in  equity,  but  on  a  different 
principle,  and  that  is,  the  right 
in  equity  to  follow  the  funds  of 
the  debtor.  Ibid 

FREE  PERSONS  OP  COLOR. 

See  Fornication  and  Adulte- 
ry. 


FREIGHT. 

1.  When  goods  are  shipped  on 
board  of  a  vessel,  to  be  carried 
for  freight,  the  master  of  the  ves- 
sel, on  his  arrival  at  the  port  of 
delivery,  has  a  right  to  retain 
the  goods  until  the  freight  is 
paid  by  the  consignee.  Spencer 
v  White,  236 

2.  But  yet  if  he  delivers  the  goods 
to  the  consignee,  without  re- 
ceiving the  freight,  the  shipper 
of  the  goods,  if  he  is  also  the 
owner,  and  the  consignee  mere- 
ly his  agent,  is  liable  for  the 
freight,  notwithstanding  the 
common  clause  in  the  bill  of  la* 
ding,  "to  be  delivered  to  the 
consignee  or  his  assigns,  he  or 
they  paying  freight  for  the 
same."  Ibid 

3.  Generally  a  consignee,  by  re- 
ceiving the  goods,  becomes  lia- 
ble for  the  freight;  but,  it  seems, 
it  is  not  so,  when  he  is  only  the 
agent  of  the  consignor,  and  that 
is  known  to  the  master.       Ibid 

GAMING. 

An  indictment  under  the  Statute 
(I  Rev.  St.  c.  34,  s.  69)  will  not 
lie  against  one  for  playing  cards 
in  a  tavern,  if  he  do  not  bet  on 
the  game,  though  the  other  per- 
sons with  whom  he  may  play 
do  bet.  The  statute  embraces 
two  cases,  the  playing  and  bet- 
ting at  cards  in  a  tavern,  and 
the  merely  betting  upon  a  game 
played  by  others,  but  does  not 
reach  the  case  of  playing  only 
without  betting.  State  v  Smith- 
xrman}  14 

GRANT.  # 
1.  A  grant  of  land,  bounded  in 
terms  by  a  river  or  creek  not 
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navigable,  carries  the  land  to 
the  grantee  usque  ad  filum  a- 

.  qua]  to  the  middle  or  thread  of 
the  stream.  Williams  v  Buch- 
anan, 535 

2.  Where  two  grants  or  deeds  lap, 
and  neither  party  has  the  actual 
possession  of  the  lapped  part, 
the  law  adjudges  the  possession 
of  that  part  in  him,  who  has  the 
better  title;  but  if  either  be  actu- 
ally in  possession  of  the  lapped 
part,  the  law  adjudges  him  to 
he  in  the  exclusive  possession 
thereof.  Ibid 

GUARDIAN  AND  WARD. 

1.  The  county  court,  in  proceed- 
ing under  the  act  of  1789,  (Rev. 
St.  c.  63,  s.  11,)  authorising  an 
order  to  issue  to  a  guardian,  em- 
powering him  to  sell  the  prop- 
erty of  his  ward  for  payment  of 
the  debts  of  the  ward,  must  first 
ascertain  that  there  I  are  debts 
due  by  the  ward,  which  render 
the  sale  of  the  property  expedi- 
ent; and  the  court  must  also  se- 
lect the  part  or  parts  of  his  prop- 
erty, which  can  be  disposed  of 
with  least  injury  to  the  ward. 
Leary  v  Fletcher,  259 

2.  Therefore  an  order  of  the  coun- 
ty court  in  the  following  words: 
"Ordered  that  A.  W.  (the  guar- 
dian) have  leave  to  sell  as  much 
of  the  lands  belonging  to  the 
orphans  of  Stephen  Mullen,  de- 
ceased, as  will  satisfy  the  debts 
against  said  deceased's  estate"  is 
unauthorised  by  law,  and  void; 
and  a  purchaser  under  a  sale, 
made  by  the  guardian  in  pursu- 
ance of  such  order  acquires  no 
title.  Ibid 


HIGHWAY. 

1.  The  common  law  mode  of  cre- 
ating and  establishing  a  public 
highway,  is  not  repealed  by  any 
of  our  acts  of  Assembly.  Wool- 
ardv  McCullough,  432 

2.  The  user  of  a  road  as  a  public 
highway,  for  twenty  years,  will, 
under  the  circumstances  of  this 
case,  authorise  a  jury  to  pre- 
sume a  dedication  of  the  road  by 
the  proprietors  of  the  soil  to  the 
public  use.  Ibid 

3.  Where  a  road  is  opened  by  an 
order  of  the  county  court,  ac- 
cording to  law  in  every  respect, 
except  that  no  damages  were 
assessed  by  the  jury  to  the  own- 
ers of  the  land,  none  but  those 
owners  can  impeach  the  order 
for  that  cause.  Ibid 

4.  An  overseer  of  a  public  road 
can  require  no  hands  to  work 
on  his  road,  unless  they  live 
within  a  district  which  has  been 
designated  for  him  by  the  coun- 
ty court,  or  unless  they  have 
been  specially  assigned  by  the 
court    to    work    on  his  road. 

Ibid 

HOMICIDE. 
1.  The  same  matters,  which 
would  be  deemed  in  law  a 
sufficient  provocation  to  free  a 
white  man,  who  has  committed 
a  homicide  in  a  moment  ot  pas- 
sion, from  the  guilt  of  murder, 
will  not  have  the  same  effect 
when  the  party  slain  is  a  white 
man  &  the  offender  a  slave.  For, 
though  among  equals  the  gene- 
ral rule  is  that  words  are  not, 
but  blows  are,  a  sufficient  prov- 
ocation, yet  there  may  be  words 
of  reproach  so  aggravating, 
when  uttered  by  a  slave,  as  to 
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excite  in  the  white  man  the  tem- 
porary fury,  which  negatives 
the  charge  of  malice;  and  this 
rule  holds,  without  regard  to 
the  personal  merit  or  demerit  of 
the  white  man.  State  v  Jar- 
rote,  76 

2.  The  insolence  of  a  slave  will 
justify  a  white  man  in  giving 
him  moderate  chastisement, 
with  an  ordinary  instrument  of 
correction,  at  the  moment  when 
the  insolent  language  is  used; 
but  it  will  not  authorise  an  ex- 
cessive battery,  as  with  a  dange- 
rous weapon,  nor  will  it  justify 
an  attack  upon  the  slave  for  e- 
ven  moderate  correction,  if  the 
insolence  be  past  at  the  time. 

Ibid 

3.  The  rule  that  when  parties  be- 
come suddenly  heated  and  en- 
gage immediately  in  mortal  con- 
flict, fighting  upon  equal  terms, 
and  one  kills  the  othej,  the 
homicide  is  mitigpted  to  man- 
nlanghter,  applies  only  to  e- 
quals,  and  not  to  the  case  of 
a  white  man  and  a  slave,  if  the 
slave  kill  the  white  man  while 
fighting  under  such  circumstan- 
ces. Ibid 

4.  An  ordinary*  assault  and  batte- 
ry, committed  by  a  white  man 
upon  a  slave,  will  not  be  a  suffi- 
cient provocation  to  jnitigate  a 
homicide  of  the  former  by  the 
latter  from  murder  to  man- 
slaughter; but  a  battery  which 
endangers  the  slave's  life,  will 
be  a  sufficient  provocation  to 
produce  that  result.  In  the  ca- 
ses between  these  extremes,  that 
is,  a  legal  provocation,  of  which 
it  can  be  pronounced,  having 
due  regard  to  the  relative  con- 
dition of  the  white  man  and  the 


slave,  and  the  obligation  of  the 
latter  to  conform  his  instinct 
and  his  passions  to  his  condition 
of  inferiority,  that  it  would  pro- 
voke well  disposed  slaves  into 
a  violent  passion.  Ibid 

&  Cftielty,  which  may  make  hom- 
icide murder,  even  with  legal 
provocation,  is,  when  the  fads 
properly  appear,  an  inference  of 
law,  and,  therefore,  properly 
drawn  by  the  Court.  Ibid 

6.  If  the  weapon,  with  which  a  hom- 
icide was  committed  were  not  of 
the  character,  called  deadly,  that 
is,  likely  to  produce  death  or 
great  bodily  injury,  the  homicide 
would  not  be  murder,  although 
committed  without  legal  provo- 
cation. And  there  are  many 
cases  in  which  the  court  caudis- 
tinctly  see,  from  the  nature  of 
the  instrument  used,  whether  it 
be  of  a  deadly  character  or  not ; 
and,  therefore,  need  not  that  the 
jury  should  directly  find  the 
fact  for  their  information.  But 
where  it  only  appears  that  the 
weapon  used  was  a  stick  of  curl- 
ed hickory  of  the  ordinary  size, 
and  that  the  slayer  struck  with 
the  larger  end  thereof,  it  falls 
peculiarly  within  the  province 
of  the  jury  to  ascertain,  whether 
such  a  weapon,  so  used  by  the 
slayer,  was  or  was  not  likely  to 
produce  fatal  consequences.- 

Ibid. 

t  When  a  deliberate  purpose  to 
kill  or  do  great  bodily  harm  is 
ascertained,  arid  there  is  a  con- 
sequent unlawful  act  of  killing, 
the  provocation,  whatever  it 
may  be,  which  immediately  pre- 
cedes the  act,  is  to  be  thrown 
out  of  the  case  and  goes  for  noth- 
ing, unless  it  can  be  shewn  tha 
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this  purpose  was  abandoned  be- 
fore the  act  was  done.  State  v 
Johnson,  354 

8  There  is  no  such  thing  in  law 
as  a  killing  with  malice,  and  al- 
so upon  the  furor  brevis  of  pas- 
sion ;  and  provocation  fur- 
nishes no  extenuation,  unless  it 
produces  passion.  Malice  ex- 
cludes passion.  Passion  pre- 
supposes the  absence  of  malice. 
In  law  they  cannot  co-exist. 

Ibid* 

9  When  the  existence  of  deliberate 
malice  in  the  slayer  is  once  as- 
certained, its  continuance,  down 
to  the  perpetration  of  the  medi- 
tated act,  must  be  presumed, 
until  there  is  evidence  to  repel 
it.  There  must  be  some  evi- 
dence to  shew  that  the  wicked 
purpose  had  been  abandoned. 

Ibid. 

10  Provacation  never  disproves 
malice;  it  only  removes  the  pre- 
sumption of  malice,  which  the 
law  raises  without  proof.     Ibid. 

11  A  malicious  killing  is  murder, 
however  gross  the  provocation. 

Ibid. 


INDICTMENT. 

1  An  indictment,  for  forging  a 
bond  against  one  of  the  obligors 
therein,  may  allege  the  forgery 
of  the  whole  instrument  by  him. 
Stale  v  Gardner,  27 

2  An  indictment,  charging  the  for- 
gery of  "  a  certain  bond"  instead 
of  a  certain  paper  writing,  pur- 
porting to  be  a  bond,  is  proper. 

Ibid. 

3  In  an  indictment  for  a  riot,  it  is 
necessary  to  aver,  and,  on  the 
trial,  to  prove,  a  previous  unlaw- 
ful assembly:  and,  hence,  if  the  | 
assembly  were  lawful,  as  upon 
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summons  to  assist  an  officer  in 
the  execution  of  lawful  process, 
the  subsequent  illegal  conduct 
of  the  persons,  so  assembled, 
will  not  make  them  rioters. — 
State  v  Stalcup,  30 

4  An  indictment  charging  a  riot 
and  forcible  trespass  to  land, 
which  is  in  the  actual  possession 
of  a  tenant  of  the  owner,  should 
charge  the  possession  to  be  in 
the  tenant  and  not  in  the  own- 
er. If  the  latter  is  eharged  to 
be  in  possession,  proof  of  the 
possession  of  his  tenant  will  not 
support  the  indictment.  State 
v  Wilson,  32 

6  Upon  a  motion  to  quash  an  in- 
dictment, containing  two  counts, 
one  of  which  is  defective,  the 
officer  prosecuting  for  the  State 
may  enter  a  nolle  prosequi  as  to 
the  defective  count,  which  will 
remove  the  grounds  for  the  mo- 
tion to  quash,  and  leave  the  de- 
fendant to  be  tried  upon  the 
charge  contained  in  the  good 
count.     State  v  Buchanan,  59 

6.  The  officer  prosecuting  for  the 
State  has  a  discretionary  power 
to  enter  a  nolle  prosequi,  for  the 
proper  exercise,  of  which  he  is 
responsible,  though  the  Court 
would  certainly  interfere,  if  he 
attempted  to  exercie  this  pow- 
er oppressively.  Ibid 

7.  An  indictment  ought  to  be  cer- 
tain to  every  intent  and  without 
any  intendment  to  the  contrary. 
But  if  the  sense  be  clear  and  the 
charge  sufficiently  explicit  to 
support  itself,  nice  objections 
ought  not  to  be  regarded.  State 
v  Fore  6f  ah  378 

8.  An  indictment,  charging  that  J* 
F.  did  "take  into  his  house  one 
S.  C.  and  they  did  then   and 
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there  had  one  or  more  children  \ 
without  parting,  or  an  entire  sep- 
aration, they,  the  said  J.  F.  and 
S.C.never  having  been  lawfully 
married,"  is  sufficiently  certain, 
though  carelessly  expressed. — 
The  court  must  intend  from 
these  expressions  that  the  parties 
were  of  different  sexes.  Ibid 
8.  Where  a  defendant  is  acquitted 
upon  one  count  in  an  indict- 
ment, and  convicted  on  another, 
and  appeals,  if  a  venire  de  novo 
be  awarded,  it  must  be  to  re-try 
the  whole  case.  State  v  Stan- 
ton,  424 

10.  In  an  indictment  under  the 
act  of  Assembly,  Rev.  St.  c.  34, 
8.  21,  for  "shewing  forth  in  ev- 
idence'9 a  forged  instrument,  al- 
though "the  shewing  forth" 
must  be  proved  to  have  been  in 
a  judicial  proceeding,  yet  it  is 
not  necess  iry  to  state  in  the  in- 
dictment in  what  suit  or  judici- 
al proceeding  it  was  cHshewn 
forth."  I*  is  sufficient  to  state 
the  charge  in  the  words  of  the 
act  of  Assembly.  Ibid 

11.  It  is  generally  proper  fc  neces- 
sary to  describe  in  an  indictment 
an  offence,  created  by  statute,  in 
the  words  of  the  statute.  But 
there  are  a  few  exceptions  to 
this  rule.  Ibid 

See  Retailers  by  the  Small 
Measure — Gaming — Maim  1.2. 

INJUNCTION. 
See  Bonds. 

INSOLVENT  DEBTORS. 

1,  When  the  principal  obligor,  in 
a  bond  given  for  his  appearance 
at  the  county  court  to  take  the 
benefit  of  the  act  for  the  relief  of 
insolvent  debtors,  is  regularly 


called  at  court,  and,  failing  to 
appear,  judgment  is  rendered  a- 
gainst  him  aud  his  surety  in  the 
bond,  the  surety  has  no  right,  ex 
debito  justilia,  to  come  in  on  a 
subsequent  day  of  the  term  and 
have  the  judgment  set  aside,  iu 
order  to  allow  him  to  make  a 
surrender  of  his  principal.  In 
such  case,  the  court  may  un- 
doubtedly, in  the  exercise  of  a 
sound  discretion,  set  aside  the 
judgment  and  allow  the  surren- 
der; but  it  is  not  obliged  to  do 
so,  and  ought  not  to  do  so,  bi  t 
upon  good  cause  shewn,  as  that 
the  party  has  a  good  defence 
but  was  kept  away  by  accident 
or  misfortune.  Reynolds  v 
Boyd,  106 

2.  It  is  no  objection  to  a  man's  ta- 
king the  insolvent  debtor's  oath, 
under  our  act  of  Assembly,  that 
he  has  conveyed,  in  a  deed  of 
trust  to  satisfy  certain  creditors, 
an  amount  of  property,  greater 
in  value  than  the  amount  of 
debts  secured  by  the  deed,  when 
he  sets  forth  the  deed  in  his 
schedule  and  surrenders  all  his 
resulting  interests.  Adams  v 
Alexander,  501 

3.  When  one,  who  applies  to  take 
the  insolvent  debtor's  oath,  up- 
on rendering  a  schedule,  sets 
forth  in  his  schedule  that  he  has 
made  a  deed  in  trust  of  certain 
property  to  satisfy  certain  cred- 
itors and  surrenders  all  his  in- 
terest in  the  property  mention- 
ed in  such  deed,  it  is  still  com- 
petent for  the  opposing  creditor 
to  have  an  issue  made  up  wheth- 
er the  said  deed  is  not  fraudu- 
lent, and,  if  found  fraudulent 
by  a  jury,  to  cause  the  debtor  to 
be  imprisoned,  until  he  surren- 
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ders  the  property  itself.        Ibid 
JUDGMENT. 


1.  A  person  may  confess  a  judg* 
meut  or  a  recognizance  on  re- 
cord to  the  State  for  a  sum  of 
money,  as  well  as  to  an  individ- 
ual.    State  v  Love,  264 

2.  Therefore  where  A.  was  con- 
victed on  an  indictment  and 
fined,  and  ordered  into  the  cus- 
tody of  the  sheriff,  and  B.,  in 
consideration  that  A.  should  be 
discharged  from  custody,  con- 
fessed a  judgment  to  the  State 
for  the  fine  and  costs,  it  was 
held  that  this  judgment  could 
not  afterwards  be  set  aside. 

Ibid 

3.  Though  a  judgment  be  erro- 
neous, or  obtained  irregularly, 
and  against  the  course  df  the 
court,  yet,  while  it  remains  un- 
reversed, it  warrants  an  execu- 
tion conforming  thereto,  and 
upholds  the  title  of  a  purchaser 
at  execution  sale.  Jennings  v 
Stafford,  404 

4.  But  if  a  judgment  be  rendered 
by  a  court  having  no  jurisdic- 
tion of  the  subject  matter  or  a- 
gainst  a  person  who  has  not  had 
notice  to  defend  his  right,  or  if 
it  order  what  the  court  has  not 
the  power  to  order,  it  is  null  and 
void,  and  an  execution  issuing 
thereon  will  not  protect  a  pur- 
chaser. Ibid 

6.  Where  a  judgment  is  rendered 
upon  a  former  judgment,  and  ex- 
ecution issues  thereon,  it  is  not 
necessary  for  a  purchaser  at  a 
sale,  under  this  execution,  to 
produce  the  first  judgment  in 
support  of  his  title.  Ibid 


LANDS  OP  DECEASED 
DEBTORS. 

1.  A  writ  from  a  court,  command- 
ing the  sheriff  to  summon  A.  & 
B.,  heirs  of  C,  deceased,  to  be 
and  appear  <fcc.,  "then  and  there 
to  shew  cause,  if  any,  why  D. 
shant  have  judgment  against 
the  lands  of  said  deceased,  in  the 
hands  of  his  said  heirs,  for  $150, 
besides  interest  and  costs,"  is 
not  such  a  scire  facias  as  is  re- 
quired by  the  act  of  1784,  sub- 
jecting the  real  estate  of  a  de- 
ceased person  to  the  payment  of 
his  debts,  (Rev.  St.  c.  63,  s.  1,) 
though  a  debt  may  have  been 
previously  established  against 
the  administrator,  the  plea  of 
fully  administered  found  in  his 
favor,  judgment  signed,  and  an 
award  of  sci.  fa.  against  the 
heirs.      Barrow   v  Arrenton, 

2*3 

2.  Such  a  writ  does  not  set  forth 
nor  refer  to  a  judgment  previ- 
ously rendered  in  any  action  for 
any  person,  and  ot  course  does 
not  call  on  the  heirs  to  shew 
cause  why  execution  on  that 
judgment  shall  not  issue  against 
the  lands  descended  to  them. 

Ibid 

3.  Where,  upon  the  return  of  such 
a  writ,  judgment  by  default  was 
entered  upon  the  record,  and  an 
award  of  execution  against  the 
lands  in  the  hands  of  the  heirs, 
held  that  the  judgment  was  a 
nullity,  and  that  the  purchaser 
at  the  sheriff's  sale,  under  an 


execution  issuing  upon   it,  acy 


quired  no  title. 


LEGACIES. 
1.  Where  a  testator  bequ< 
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certain  slaves  to  one  for  life  and 
then  over  to  another  person,  & 
the  legatee  for  life,  without  any 
renunciation  of  record  by  the 
executors  named  in  the  will, 
obtained  letters  of  administra- 
tion, with  the  will  annexed,  up- 
on the  estate,  and  took  posses- 
sion of  the  slaves  and  retained 
them  for  more  than  thirty  years, 
until  his  death;  it  was  held 
that  the  jury  might  infer  an  as- 
sent of  the  executors,  or  make 
any  other  reasonable  presump- 
tion of  fact,  to  uphold  the  right 
of  the  legatee  in  remainder. 
Lewis  v  Smith,  145 

2,  The  interest  in  an  executory 
devise  or  bequest  is  transmissi- 
ble to  the  heirs  or  executors  of 
one  dying  before  the  happening 
of  the  contingency  on  which  it 
depends.  Ibid 

3,  Where  a  testator,  who  had,  up- 
on the  marriage  of  his  daugh- 
ter B.,  placed  a  negro  woman, 
Fanny,  in  her  possession,  be- 
queathed as  follows:  "I  lend  un- 
to my  daughter  E.  two  negroes, 
named  Fanny  and  Luke,  dur- 
ing her  natural  life,  and  in- 
crease. Fanny  is  now  in  her 
possession.  Luke  she  is  to  re- 
ceive after  my  decease— and  if 
she  should  never  have  a  lawful 
heir  begotten  of  her  own  body, 
for  them  and  their  increase  to  be 
returned  to  my  five  children," 
&c.;  it  was  held  that  the  chil- 
dren of  Fanny,  born  while  she 
was  in  possession  of  the  daugh- 
ter and  her  husband,  but  before 
the  death  of  the  testator,  passed 
under  the  bequest  to  the  daugh- 
ter.   Hurdle  v  Elliott,        174 

4,  A  bequest  by  a  testator  "  in  the 
event  of  his  having  no  heirs/' 


to  his  neice,  is  good  at  common 
law,  and  vests  a  title  in  the 
neice,  if  the  testator  die  with- 
out children.  Tilman  v  Sin- 
clairt  183 

See  DfeviSE. 

LIMITATIONS,  STATUTE 

OF. 

1.  The  act  of  1715  (Rev.  St.  c. 
65,  s.  11)  will  not  operate  as  a 
bar  to  creditors,  not  suing  with- 
in seven  years  after  the  death  of 
the  debtor,  when  there  is  no  ex- 
ecutor or  administrator  of  the 
estate  of  the  decedent  during 
that  time.  McKindev  v  Little- 
John,  66 

2.  If  an  action  be  wrongfully 
brought  in  the  name  of  one 
without  his  knowledge  or  con- 
sent, and  he  have  to  pay  the 
costs  upou  its  dismission,  his 
right  of  action  for  the  tort  a- 
gainst  the  person,  who  wrong- 
fully sued  in  his  name,  accrues, 
not  from  the  commencement  of 
the  wrongful  action,  but  only 
from  the  time  when  he  is  com* 
pelled  to  pay  the  money  on  ac- 
count of  it,  and  consequently 
the  statute  of  limitations  will 
begin  to  run  only  from  that 
time.    Miller  v  Eskridge,  147 

3.  Probably  if  there  be  an  explicit 
acknowledgement  of  a  debt,  and 
a  distinct  admission  that  it  has 
not  been  paid  but  still  exists,  <fc 
nothing  more  be  said  about  the 
mode  or  time  of  payment  as 
proposed  by  the  debtor,  or  of 
his  objection  to  pay  upon  the 
ground  of  the  statute  of  limita- 
tions, or  some  other  defence, 
then  such  unqualified  admis- 
sions might  go  to  the  jury  as  e- 
vidence  of  a  new  promise.  But 
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if  the  language  of  the  party  be 
so  vague  and  indeterminate,  as 
not  in  itself  to  amount  to  a  pro- 
mise, or  to  satisfy  the  mind,  ei-  2. 
ther  from  its  own  terms  or 
something  referred  to,  what  the 
party  meant  to  engage,  there  is 
nothing  to  repel  the  statute  of 
limitations.  Wolfe  v  Flem- 
ing, 290 

4.  To  repel  the  bar  created  bythis 
statute,  the  words  ought  not  to 
leave  the  meaning  in  doubt,  but 
should  clearly  indicate  the  in- 
tention to  assume  or  to  renew) 
the  obligation  for  the  debt. 

Ibid 

5.  Where  it  was  proposed  to  the 
defendant  that  if  he  would  pay 
the  principal,  the  interest  should 
be  forgiven,  and  he  declined  the 
proposition,  and  in  turn,  reques- 
ted the  witness  to  buy  the  debt 
(which  was  about  $655  princi- 
pal, and  about  $180  interest) 
for  $500,  and  expressed  the  o- 
pinion  that  the  creditor  would 
accept  that  sum,  held  that  these 
words  did  not  take  the  case  out 
of  the  statute  of  limitations. — 
This  language  imports  more  an 
offer  to  compromise,  than  a  pro- 
mise to  pay  the  debt.  Ibid 


LIMITATIONS  BY  DEED. 

1.  A  limitation  in  a  deed,  by  a  do- 
nor, of  slaves  to  himself  for  life, 
and  "  after  his  death  in  the  e- 
vent  of  his  having  no  heirs,"  to 
his  niece,  is,  by  the  operation  of 
the  act  of  1823  (Rev.  St.  c. 
37,  s.  22)  in  connection  with 
that  of  1827  (Rev.  St.  43,  s.  3), 
or,  by  the  former  and  the  prin- 
ciples ot  the  common  law,  inde- 
pendent ot  the  latter  act,  valid, 
and  vests  a  title  to  the  slaves  in 


the  niece,  upon  the  death  of  the 
donor  without  children.  Till- 
man v  Sinclair,  183 
A  grantor  by  a  deed,  dated  in 
1833,  conveyed  a  certain  slave 
to  her  son-in-law  B.  and  his 
wife  T.  till  her  grand  daugh- 
ters M.  and  S.  attained  the  full 
age  of  twenty-one  years  or  mar- 
ried; and  if  B.  died  before  the 
expiration  of  that  period,  living 
his  wife,  then  the  right  to  vest 
in  her  until  the  age  of  twenty- 
one  years  or  the  marriage  of  M. 
and~3.;  if  the  said  T.  died  before 
her  husband,  then  the  whole 
property  to  vest  in  the  said  M. 
and  S.  to  be  equally  divided  be- 
tween them  as  tenants  in  com- 
mon, and  from  and  after  the 
full  age  of  twenty-one  years  or 
the  marriage  of  the  said  M.,  then 
the  one  hal  f  of  the  said  property 
to  be  equally  divided  and  deliv- 
ered to  the  said  M.,  her  heirs, 
&c.  and  after  the  full  age  of 
twenty-one  years  or  marriage  of 
S.,  the  other  half  of  said  pro- 
perty to  be  divided  and  deliver- 
ed to  her,  her  heirs,  &c;  and  if 
either  M.  or  S.  should  die  with- 
out leaving  lawful  issue,  the 
property  to  go  the  survivor:  and 
if  both  die  without  leaving  law- 
ful  issue,  then  to  return  to  the 
grantor.  Held  by  (he  Court, 
that,  as  the  limitations  in  the 
deed,  by  force  of  the  act  of  As- 
sembly, (Rev.  St.  c.  37,  s.  22,) 
must  be  construed  as  an  execu- 
tory devise  in  a  last  will  would 
be,  the  grand-daughter  M.,  on 
her  marriage,  became  a  tenant 
in  common  with  the  son  in-law 
B.,  though  the  other  grand- 
daughters, was  still  under  age  & 
unmarried.  Bonner  v  Latham, 
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LUNACY. 

1.  The  proceedings  on  an  inquisi- 
tion for  lunacy  are  not  void,  be- 
cause no  affidavit  accompanied 
the  petition  to  the  court,  nor  be- 
cause the  alleged  lunatic  was 
not  present  at  the  time  of  tak- 
ing the  inquest,  nor  because  the 
jury,  in  their  inquisition,  return- 
ed to  the  court,  find  that  "  he  is 
lunatic  and  idiotic"  they  having 
also  found  that  "  he  is  of  nou- 

"  sane    memory" the     former 

words  to  be  rejected  as  surplus- 
age. Bethta  v  McLennon,  523 

2.  It  is  generally  proper  that  an 
affidavit  should  accompany  the 
petition,  but  this  is  a  matter  for 
the  discretion  of  the  court,  to 
whom  the  petition  is  addressed. 

Ibid 

3.  The  alleged  lunatic  has  a  right 
to  be  present  at  the  inquest;  and 
if  this  right  is  denied  him,  it  is 
a  good  cause  for  setting  aside  the 
inquisition.  Ibid 

4.  But  when  an  inquisition,  taken 
by  order  of  a  court  of  competent 
jurisdiction,  is  returned  to  and 
confirmed  by  the  court,  it  is  to 
be  respected,  like  other  judg- 
ments of  a  court,  until  it  be  re- 
versed or  superseded.  Ibid 

MAIM. 
1  In  an  indictment  under  the  48th 
section  of  the  34th  chapter  of 
the  Rev.  Statutes,  an  intent  to 
disfigure  is  prima  facie  to  be 
inferred  from  an  act  which  does 
disfigure,  unless  that  presump- 
tion be  repelled  by  evidence  on 
the  part  ot  the  defendant  of  a 
different  intent,  or  at  least  of  the 
absence  of  the  intent  mention- 
ed in  the  statute.  Stale  v  Gir- 
kin>  121 


2.  It  is  not  necessary,  in  an  indict- 
ment under  this  statute,  to  prove 
malice  aforethought,  or  a  pre- 
coneeived  intention  to  commit 
the  maim.  Ibid 

3.  To  constitute  a  maim  under 
this  statute,  by  biting  off  au  ear, 
it  is  not  necessary  that  the 
whole  ear  should  be  bitten  off. 
It  is  sufficient,  if  a  part  only  is 
taken  off,  provided  enough  is  ta- 
ken off  to  alter  and  impair  the 
natural  personal  appearance,  <fc, 
to  ordinary  observation,  to  ren- 
der the  person  less  comely.  Ibid 

MALICIOUS  PROSECUTION. 

Before  an  action  can  be  maintain- 
ed for  a  malicious  prosecution 
or  arrest,  it  must  appear  that  the 
prosecution  was  legally  deter- 
mined; and  if  there  be  uo  evi- 
oence  of  the  fact,  it  is  not  error 
in  the  court  to  refuse  to  leave  it 
to  the  jury  to  find  whether  or 
not  the  prosecution  was  deter- 
mined. Hardin  v  Borders,  143 

MANDAMUS  AND  QUO  WAR- 
RANTO. 

1.  Under  the  act,  concerning  writs 
of  quo  warranto  and  manda- 
mus (1  Rev.  St.  c.  97)  the  de- 
fendant, though  judgment  is  giv- 
en for  him,  cannot  recover  his 
costs  against  the  re'ator,  when 
the  public  only  is  interested;  for 
the  act,  though  general  in  its 
terms,  must  be  confined  to  those 
cases  only,  where  the  relator 
claims  some  office  or  franchise 
and  has  therefore  a  personal  in- 
terest in  the  suit.  Slate  v  King, 

22 

2.  An  adjudication  of  the  county 
court,  that  a  particular  person 
has  been  duly  elected  sheriff. 
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and  that  he  has  the  requisite 
qualifications,  does  at  most  only 
conclude  the  parties  contesting 
the  election,  and  cannot  there- 
fore operate  as  an  estoppel  to  an 
information  in  nature  of  a  quo 
warranto^  filed  by  the  proper 
officer  of  the  state  against  the 
sheriff,  alleging  the  want  of  such 
freehold  qualification!  State  v 
Hardie,  42 

3.  An  information  in  the  nature  of 
a  quo  warranto,  brought  to  try 
the  title  to  an  office  or  franchise, 
though  in  form  a  criminal  pro- 
ceeding, is  in  the  nature  of  a 
civil  remedy,  and  is  therefore 
not  within  the  meaning  of  the 
8th  section  of  the  Bill  of  Rights, 
which  declares  "that  no  free- 
man shall  be  put  to  answer  any 
criminal  charge  but  by  indict- 
ment or  presentment."         Ibid 

4.  The  act  of  1836  "concerning 
writs  ot  quo  warranto  and 
mandamus"  is  not  confined  to 
contests  between  different  claim- 
ants to  offices  and  franchises; 
but  is  intended  to  regulate  the 
mode  by  which  all  usurpations 
of  offices  and  franchises  may  be 
examined  and  determined  in  the 
courts  of  justice.  Hence  an  in- 
formation in  nature  of  a  quo 
warranto,  may,  with  leave  of 
the  court,  be  filed  by  the  Attor- 
ney General  or  Solicitor  for  the 
State,  in  their  respective  cir- 
cuits, against  a  sheriff,  to  in- 
quire by  what  right  he  holds  his 
office.  Ibid 

5.  Whether  any  person  should  be 
named  as  relator  or  not  in  such 
information  seems  to  be  imma- 
terial, as  the  information  is  that 
of  the  Attorney  General  or  So- 
licitor for  the  State,  and  not  of 


the  relator.  Ibid 

6.  Whether  its  appearing  affirma- 
tively, that  an  information  was 
filed  with  leave  of  the  court,  be 
necessary  or  not,  it  will  be  suffi- 
cient if  the  proceedings  of  re- 
cord shew  that  it  has  the  sanc- 
tion of  the  court.  Ibid 

7.  It  is  no  objection  to  an  infor- 
mation that  the  full  title  of  the 
"Solicitor  lor  the  State"  is  not 
given,  and  that  the  term  "Soli- 
citor" only  is  used.  But  if  it 
were  an  objection,  it  would  be 
formal  only,  and  could  not  avail 
the  defendant  on  a  demurrer  to 
his  plea.  Ibid 

8.  The  63d  section  of  the  31st  ch. 
of  the  Rev.  St.,  which  prescribes 
the  time  when  writs  and  other 
civil  process  shall  issue  and  be 
made  returnable,  is  inapplicable 
to,  and- was  not  intended  to  have 
any  operation  upon,  the  prerog- 
ative writ  of  mandamus.  Such 
a  writ  can  only  issue  where  a 
necessity  for  it  is  shewn;  and, 
from  its  very  nature,  it  should  is- 
sue, be  made  returnable  and  be 
returned,  according  as  the  ne- 
cessity that  calls  for  it  may  re- 
quire. State  v  Jones,  129 

9.  No  general  rules  of  practice  in 
relation  to  the  issuing  and  re- 
turn ot  writs  of  mandamus 
have  yet  been  prescribed  in  this 
State;  and  it  is  therefore  in  each 
case  the  province  of  the  court, 
by  which  the  writ  may  be  a- 
warded,  to  fix  the  day  on  which 
it  should  be  made  returnable. 

Ibid 

10.  The  case,  set  forth  in  the  writ 
of  mandamus,  must  shew  that 
there  is  no  other  specificic  le- 
gal remedy,  because  the  court 
will  not,  ordinarily  at  least,  in- 
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terfere  by  mandamus,  when 
there  is  another  specific  legal 
remedy.  But  it  is  not  proper, 
much  less  necessary,  that  the 
writ  should  declare  that  there 
is  no  other  remedy  for  the  mis- 
chief, which  it  commands  to  be 
removed.  Ibid 

11  The  writ  of  man  damns  should 
be  directed  to  all  the  persons, 
whose  duty  it  is  to  perform  the 
act  required,  though  some  of 
them  may  be  applicants  for  the 
writ  And  where  three  of  sev- 
en commissioners  filed  a  petition 
for  a  mamdamu8  to  compel  the 
other  four  in  concurrence  with 
them  to  perform  a  specific  duty, 
and  an  alternative  mandamus 
was  issued  directed  to  the  four 
only,  which  was  returned  with 
an  admission  of  service  by  the 
three  petitioners,  and  an  expres- 
sion of  their  readiness  to  perform 
the  duty,  whereupon  a  peremp- 
tory mandamus  was  ordered;  it 
was  held  that  the  order  for  the 
peremptory  mandamus  was  a- 
gainst  all  and  that  the  proceed- 
ings were  sufficient.  Ibid 

12.  When  an  alternative  manda- 
mus is  issued,  and  no  answer  or 
return  of  cause  is  made,  the  court 
may  be  moved  for  an  attach- 
ment against  the  persons,  to 
whom  it  has  been  directed;  and 
on  such  a  motion r  the  attach- 
ment ought  to  be  refused,  unless 
there  has  been  a  personal  ser- 
vice of  the  writ,  or  such  a  ser- 
vice as  the  court,  by  special  or- 
der under  the  circumstances  of 
the  case,  may  direct.  Bnt  the 
court,  instead  of  proceeding  by 
attachment  for  contempt  be- 
cause cause  is  not  shewn,  may 
direct  a  peremptory  mandamus 


to  issue,  simply  regarding  the 
alternative  mandamus  as  in  the 
nature  of  a  rule  to  shew  cause 
why  an  absolute    mandamus 
should  not  issue;  and  to  justify 
this  course,  personal  service  of 
the  rule,  or  the  writ  in  nature  of 
a  rule,  is  not  necessary,  but  ser- 
vice  by  leaving  a  copy  at    the 
dwelling  house  is  sufficient,  if 
the  court  deem  it  reasonable; 
and  of  this  the  court,  which  is- 
sues the  rule,  or  writ  in  nature 
of  a  rule,  is  the  exclusive  judge, 
and  its  judgment  upon  that  mat- 
ter cannot  be  revised  upon  ap- 
peal. Ibid 
13.  Though  a  peremptory  man- 
damus implies  that  the  party 
has    been    fully   heard,    and, 
therefore,  can   allege  no  rea- 
son for  not  obeying  it,  yet  an 
exception  is  of  necessity  impli- 
ed, that  such  obedience  is  not 
forbidden  by  a  new  law,  passed 
after  the  writ  was  awarded. 

Ibid 

MARRIAGE. 
See  Forication  and  Adulte- 
ry. 

MARRIAGE  SETTLEMENT. 

1.  The  act  of  1829,  c.  20  (1  Rev. 
St.  c.  37,  s.  24)  which  enacts 
that  no  deed  in  trust  or  mort- 
gage shall  be  valid  to  pass  pro- 
perty, as  against  creditors,  but 
from  the  registration  thereof, 
embraces  only  those  deeds  in 
trust,  which  are  intended  as  se- 
curities  for  debt;  and  does  net 
include  deeds  of  settlement  be- 
tween husband  and  wife,  in 
which  the  property  is  conveyed 
to  a  trustee  in  trust  for  the  wife 
—the  deeds  of  the  latter  class 
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being  provided  for  as  to    their 
registration,  in  the  29th  section 
of  the  same  Revised  Statute. 
Saunders  v  Ferrill,  97 

2.  A  post-nuptial  settlement,  made 
between  husband  and  wife,  in 
which  a  greater  interest  in  the 
property  is  secured  to  the  wife 
than  was  provided  for  in  the 
marriage  articles,  is  void,  as  a- 
gainst  creditors,  under  the  Stat. 
13  B!iz.  and  onr  act  of  1715  (1 
Revised  Stat.  ch.  50,  sec.  1.) 

Ibid. 

3.  A  husband  cannot  be  admitted 
as  a  witness  to  establish  a  settle- 
ment in  favor  of  his  wife  against 
his  creditors:  nor  will  his  subse- 
qent  declarations  be  admitted 
for  that  purpose.  Ibid 

4.  No  ante-nuptial  parol  agree- 
ment or  transaction  between  the 
husband  and  wife  can  be  proved, 
to  support  a  settlement  made  af- 
ter marriage,  to  the  obstruction 
of  the  husband's  creditors;  for  3. 
the  act  of  1785  (I  Rev.  St.  c.  37, 
s.  29,  30;,  which  requires  "all 
marriage  settlements  and  other 
marriage  contracts'9  to  be  regis- 
tered within  a  particular  time, 
to  make  them  valid  against  cred- 
itors, must  necessarily  exclude 
all  such  contracts  as  in  their  na- 
ture do  not  admit  of  registration.  1 

Ibid 

MASTPR  AND  SERVANT. 

1.  A  master  is  not  liable  for 
an  actual  trespass,  which  his 
servant  may  commit,  without 
his  previous  command  or  assent; 
but  he  is  liable  in  an  action  on 
the  case  for  the  tortious  acts, 
negligence  or  unskillfulness  of 
a  servant,  acting  in  the  prose- 
cution   of   his    service,   or  in 

5 


the  exercise  of  the  authority  he 
has  given  him,  though  not  un- 
der his  immediate  direction. 
Harris  v  Mabry^  420 

.  In  this  case,  which  was  for 
wrongfully  and  negligentlyper- 
mitting  the  plaintiff's  slave  to 
pass  in  the  defendant's  stage 
coach,  without  the  permission 
of  the  plaintiff,  whereby  the 
slave  escaped  and  was  lost  for 
some  time  to  the  plaintiff,  and 
she  was  put  to  great  expense, 
&c.  and  where  the  evidence  was  • 
that  the  defendant's  drivers  and 
stage  agents  were  guilty  of  gross 
negligence  in  taking  the  slave 
beyond  Salisbury,  where  her 
pretended  pass  was  at  an  end, 
and  permitting  her  to  travel  in 
defendant's  stages  to  Virginia, 
whereby  the  slave  was  lost  to 
the  plaintiff.  Held  by  the  court 
that  the  defendant  was  liable  for 
the  injury.  Ibid 

The  plaintiff  in  such  a  case 
may  recover  all  such  damages, 
as  may  be  properly  considered 
the  consequence  or  the  wrong- 
ful  acts  of  the  defendant's  ser- 
vants, while  in  his  service. 

Ibid 

MILLS. 
Where  a  petition,  under  the 
acts  of  Assembly  relating  to 
damages  sustained  by  the  erec- 
tion of  public  w&ter  mills,  alleg- 
ed "that  by  the  erection  of  the 
mill  30  or  40  acres  of  his  land 
were  overftowed%  and  that 
by  the  said  overflowings  the 
healthfulness  of  his  plantation 
on  which  he  resides  is  greatly 
deteriorated,  the  overflowing 
extending  to  within  300  yards 
of  his    dwelling   house"  the 
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plaintiff  is  only  entitled  to  re- 
cover damages  for  the  injury 
done  by  inundating  his  own 
lands,  notYor  an  injury  to  the 
health  of  his  family  by  other 
parts  of  the  mill  pond.  The 
plaintiff  must  state  in  his  peti- 
tion in  what  respect  he  was  in- 
jured, and  his  proofs  cannot  go 
beyond  his  allegations.  Br  id- 
ges  v  Purcell,  232 

2.  The  proceedings  under  such  a 
petition  being  in  a  court  of  law. 
where  viva  voce  testimony  is  al- 
ways prefer  reed,  the  party  has  a 
right  to  have  the  attendance  of 
his  witnesses  taxed  in  the  bill  of 
costs.  Ibid 

3.  The  jury  having  assessed  in 
this  case  but  one  dollar  dama- 
ges, the  court  did  right  in  giv- 
ing the  plaintiff  no  more  costs 
than  damages  under  the  act  of 
1833.  Ibid 

PARTNERSHIP. 

1.  An  agreement  between  two 
persons  to  carry  on  a  certain 
trade,  upon  the  terms  that  one 
of  them  is  to  contribute  his  la- 
bor, and  the  other  to  furnish  all 
the  materials  necessary  for  the 
business,  and  to  supply  the  la- 
borer with  provisions  tor  him- 
self and  his  family;   and   that, 

.  out  of  the  profits  of  the  business, 
the  materials  and  provisions  are 
first  to  be  paid  for,  and  then 
the  balance  of  the  profits,  if 
apy,  to  be  equally  divided  be- 
tween the  parties,  constitutes 
them  partners;  and  jenders  the 
laborer  ja  necessary  party  in  aj 


suit  brought  for  work  and  labour 
done  in  the  course  of  the  busi- 
ness, although,  previous  to 
bringing  the  suit,  the  parties 
may  have  dissolved  the  partner- 
ship and  separated,  before  e- 
nough  of  profits  was  real- 
ized to  pay  for  the  materials  and 
provisions,  and  the  laborer  may 
have  left,  indebted  to  the  other 
for  the  provisions  furnished  to 
his  family.     Holt  v  Kernodle, 

199 

2.  One  partner  cannot  maintain  an 
action  of  any  kind  against  a 
person  who  purchases  from  a 
copartner  the  partnerstiipeflects, 
though  such  sale  was  made  by 
the  copartner  in  fraud  of  the 
partnership  rights  and  to  satisfy 
his  own  individual  debt.  Wells 
v  Mitchell,  484 

3.  When  a  copartnership  is  dissol- 
ved, notice  of  the  dissolution 
should  be  given  to  those,  who 
were  in  the  habit  of  dealing 
with  the  firm,  and  to  others,  ei- 
ther by  advertisement  in  a  pub- 
lic gazette  or  otherwise.  Wal- 
ton v  Tomlin,  .     593 

PETITION  TO  ACCOUNT. 

1  Where  the  answer  of  executors 
or  administrators  to  a  petition  or 
bill  to  account,  sets  forth  a  joint 
receipt  and  joint  administration 
of  the  assets,  the  commissioner 
is  not  required  to  report  what 
each  received  respectively. — 
Hobbs  v  Craige,  332 

2  It  is  not  a  good  exception  to  a 
commissioner's  report  that  the 
proper  parties  have  not  been 
made  to  a  petition  or  bill :  that 
is  an  objection  against  the  peti- 
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Hon  or  bill  itself.  Ibid. 

3  Where  one  of  several  joint  leg* 
atees  is  not  a  party  complainant 
in  a  suit  for  the  legacy,nor  any 
process  served  on  him,  nor  any 
good  reason  assigned  for  this 
omission,  the  other  legatees  can- 
not sustain  their  bill  or  petition. 

Ibid. 

4  But  the  Supreme  Court,  instead 
%  of  dismissing  the  bill  or  petition, 

will  remand  it  to  the  court  be- 
low, and  direct  the  plaintiffs  to 
pay  the  costs  in  the  Supreme 
Court.  Ib'\d. 

See  Executors  and  Adminis-  ' 

TRATORS  10,  11,  12. 

PLEADING. 

In  actions  ex  contractu,  the  omis- 
sion to  make  the  proper  plain- 
tiffs may  be  taken  advantage  of 
on  the  general  issue.   Richard- 
son v  Jones,  296 

POSSESSION. 

1  The  entering  upon,  ditching 
and  making  roads  in  a  cypress 
swamp,  for  the  purpose  of  get- 
ting shingles  therein,  and  cut- 
ting down  the  timber  trees  and 
making  shingles  out  of  them,  is, 
in  law,  a  possession  of  theswamp 
7  redwell  v  Reddick,  56 

2.  The  constructive  possession  of 
land,  arising  from  title,  cannot 
be  extended  to  that  part  of  it, 
whereof  there  is  an  actual  ad- 
verse possession,  whether  with 
or  without  a  paper  title.     Ibid. 

3  In  an  action  of  ejectment,  the 
only  question  was  as  to  wheth- 
er the  defendant  was  in  posses- 
sion of  the  premises  at  the  time 
of  the  institution  of  the  suit. — 
It  appeared  that  several  years 
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before  the '  suit  commenced  tht 
defendant  had  possessed  a  build- 
ing, which  was  intersected  by 
the  line  between  him  and  the 
lessor  of  the  plaintiff.  The 
building  had  two  rooms,  one  of 
which  was  a  corn-crib,  whicli 
was  on  the  land  of  the  lessor  of 
the  plaintiff,  and  which,  having 
an  out  door,  was  kept  locked  by 
the  defendant,  who  was  reques- 
ted, but  refused,  to  remove  the 
building  to  his  own  side  of  the 
line.  Held  that  under  the  so 
circumstances,  if  the  defendant, 
at  the  time  the  action  was  bro't, 
kept  the  crib  locked  up,  this  was 
such  a  possession  by  him  as 
warranted  the  plaintiff's  action. 
Flannikenv  Lee,  295 

Possession  of  land  is  denoted  by 
the  exercise  of  acts  of  dominion 
over  it,  iti  making  the  ordinary 
use  and  taking  the  ordinary 
profits,  of  which  it  is  suscepti- 
ble in  its  present  state — such 
acts  to  be  so  repeated  as  to  shew 
that  they  are  done  in  the  charac- 
ter of  owner,  and  not  of  an  oc- 
casional trespasser.  Williams 
v  Buchanan,  535 

In  a  stream  not  navigable,  keep- 
ing up  fish  traps  therein,  erect- 
ing and  repairing  dams  across 
it,  and  tisin<r  it  every  year,  du- 
ring the  entire7  fishing  season, 
for  the  purpose  of  catching- fish, 
constitute  an  unequivocal  pos- 
session thereof.  Ibid. 

PRACTICE. 

The  Supreme  Court  cannot  re- 
verse a  judgment  of  the  Superi- 
or Court,  because  of  the  alleg- 
ed finding  of  excessive  damages 
by  the  jury,  or  of  the  refusal  of 
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the  Judge  to  set  aside  that  find- 
ing— that  not  being  a  question 
of  law  but  of  discretion.  Mc- 
Bae  v  Lilly,  1 18 

2.  When  the  Judge,  after  reciting 
all  the  testimony  relating  to  a 
material  enquiry  of  fact  in  the 
cause,  asked  the  jury  "if  they 
found  in  this  testimony,  or 
could  lay  their  fingers  on  any 
part  of  it,  shewing  the  fact/'  the 
question,  unless  proposed  in 
such  a  tone  and  manner  as  to 
manifest  the  clear  conviction  of 
the  enquirer  how  it  ought  to  be 
answered,  which  will  not  be  in- 
tended, is  not  an  expression  of 
opinion  on  the  facts  to  the  jujy, 
but  only  very  properly  directs 
their  attention  to  a  material 
enquiry  of  fact.  Ibid 

3.  The  court  must  in  every  case 
pronounce  whether  the  evi- 
dence offered  corresponds  with 
the  allegations  on  the  record. 

Walker  v  Baxter,  213 

4.  The  court  ought  never  to  in- 
struct a  jury  as  to  the  legal  ef- 
fect of  supposed  facts,  which  the 
jury  cannot  find.  Ibid 

5  Although  itis  not  easy  in  practice 
to  draw  the  boundary  be* 
tween  a  defect  of  evidence 
&  evidence  confessedly  slight, 
yet,  where  no  part  of  the 
testimony  offered  can  fairly 
warrant  the  inference  of  the  fact 
in  issue,  or  furnish  more  than 
materials  for  a  mere  guess  or 
conjecture  thereon,  it  is  error  in 
the  court  to  leave  it  to  the  jury 
to  infer  the  fact  from  such  testi- 

-  mony.       Cobb  v  Fogalman, 

440 

6.  A  petition  was  filed,  an  answer 
put  in,  and  replication  taken. 
Some  terms  afterwards,  the  de«  j 
endant,  by  leave  of  the  court,  j 


filed  an  amended  answer,  statins: 
an  additional  fact,  upon  which 
he  relied.  No  new  replication 
was  entered  to  this,  but  the  par- 
ties went  on  to  take  depositions 
and  make  up  an  issue  as  to  this 
fact.  Held  by  the  court,  that, 
from  the  conduct  of  the  parties, 
it  must  be  inferred,  that  the  ad- 
ditional fact  stated,  was  intend- 
ed as  as  an  amendment  to  the 
original  answer,  nunc  pro  tunc, 
and  covered  by  the  replication 
to  that  answer.  Ouyther  v  Pi- 
cot,  446 

7.  Where  the  jury  find  for  the  de- 
fendant upon  the  general  issue, 
the  Supreme  Court  will  not  en- 
quire into  the  correctness  of  the 
Judge's  charge,  as  to  the  other 
plea  of  the  Statute  of  Limita- 
tions,   Cole  v  CWe,  460 

8.  Where  there  is  no  proof  to  es- 
tablish a  fact  relied  on,  the  jury 
should  be  so  instructed  by  the 
court.      Redman  v    Roberts, 

479 

9.  The  Supreme  Court,  as  a  court 
of  error,  has  no  right  to  affirm 
in  part  and  reverse  in  part  an 
indivisible  judgment.  Davis  v 
Campbell,  482 

10.  No  agreement  of  the  parties 
can  confer  on  the  Supreme 
Court  a  jurisdiction  to  render 
any  other  judgment,  than  what 
in  law  appears  to  them  ought  to 
have  been  rendered  in  the  Supe- 
rior court.     Bethea  v  McLen- 

523 


non, 


See  Indictment. 


PRESUMPTION   OF    PAY- 
MENT. 

See  Evidences. 
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PURCHASERS. 

If  one  of  several  heirs,  to  whom  a 
tract  of  land  has  descended, 
make  a  voluntary  conveyance 
of  it,  and  afterwards  the  other 
heirs  file  a  bill  for  the  sale  of 
the  land  for  partition,  to  which  I 
the  voluntary  grantor  is  made  a 
party  defendant  and  a  decree  be 
made,  ordering  a  sale  by  the 
master,  if  the  master's  report  be 
confirmed  and  he  be  ordered  to 
execute  a  deed  to  the  purchaser, 
the  purchaser  at  such  sale  for 
a  valuable  consideration  will 
be  a  purchaser  of  the  land, 
within  the  meaning  of  the  stat- 
ute of 27th  Eliz.  (Rev.  St.  c.  60, 
a.  2),  and  the  master,  in  execu- 
ting the  deed  to  the  purchaser, 
will  be  taken  to  have  acted  as 
the  agent  of  the  heir,  and  his 
deed  will  defeat  the  previous 
voluntary  conveyance.  Lattd 
v  Morrison,  149 

See  Execution,  11,  14 — Judg- 
ment— Guardian     and 
Ward — Lands  of 
Deceased 
Debtors. 


to  be  registered.     Wall  v  Bin- 
son,    .  276 

REMAINDER    IN     CHAT- 
TELS. 


RALEIGH    AND    GASTON 
RAIL  ROAD  COMPANY. 

Upon  a  confirmation  by  the  coun- 
ty court  of  the  report  of  the 
commissioners,  appointed  by  the 
said  court  to  assess  the  damages 
sustained  by  the  owner  of  land 
for  its  condemnation  to  the 
use  of  this  company,  no  appeal 
lies  to  the  Superior  Court.  Ral- 
eigh ty  Gaston  Rail  Road 
Company  v  Jones,  24 

REGISTRATION. 
A  lease  for  years  is  not  required 


See  Trover. 

RETAILERS  BY  THE  SMALL 
MEASURE. 

1.  The  act  of  Assembly  (Rev.  St. 
c.  34,  s.  75,  77)  which  inflicts 
upon  a  licenced  retailer  by  the 
small  measure,  who  shall  be 
convicted  of  selling  spirituous 
liquors  to  a  slave,  the  forfeiture 
of  his  licence  &c.,  applies  to 
those  who  are  retailers  at  the 
time  of  the  offence  committed; 
and  not  at  the  time  of  the  trial; 
and  the  fact  of  their  being  such 
retailers  is  not  to  be  ascertained 
on  affidavits  or  otherwise  by  the 
court,  but  must  be  averred  in  the 
indictment,  and  confessed,  or 
found  to  be  true  by  the  verdict 
of  a  jury.      State  v  Plunket 

115 

2.  On  an  indictment  for  retailing 
spirits  by  the  small  measure 
without  a  licence,  where  the 
contract  appeared  to  be  to  deliv- 
er to  the  purchaser  from  time 
to  time  spirits  in  parts  of  a  quart 
as  he  should  call  for  them,  with 
an  engagement  on  his  part  to 
tako,  in  the  whole,  a  quart  in 
quantity,  and  an  engagement 
on  the  part  of  the  seller  not  to 
exact  payment  until  that  quanti- 
ty should  be  received,  it  was 
held  by  the  court,  that  this  was 
a  violation  of  the  act  of  Assem- 

,  bly,  prohibiting  the  sale  of  spir- 
its by  the  smnll  measure  with- 
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out  a  liceuce.     Slate  v  Kirk- 
ham,  384 

3.  Where  in  such  a  case  the  spe- 
cial verdict  does  not  find  that 
the  selling  was  without  licence, 
judgment  tnust  be  rendered  for 
the  defendant;  for  such  an  aver- 
ment is  necessary  in  an  indict 
tment  under  the  statute,  and  in 
a  special  verdict  must  be  found 
by  the  jury.  Ibid 

ROADS. 
See  Appeal. 

SEQUESTRATION. 
See  Bonds. 

SET  OFF. 

1  Where  an  administrator  brought 
an  action  of  assumpsit  for  goods 
sold  and  delivered  by  his  intes- 
tate, the  defendant  pleaded  a  set 
off  of  goods  sold  and  delivered 
by  her  to  the  intestate,  the  plain- 
tiff replied  that  there  were  debts 
of  superior  dignity  to  which  his 
assets  were  subject,  and  the  de- 
fendant demurred  to  this  repli- 
cation: Held  by  the  court,  that 
the  demurrer  should  be  sustain- 
ed. Our  act  of  Assembly,  relat- 
ing to  setoffs,  has  expressly  de- 
clared, that  mutual  debts,  sub- 
sisting at  the  death  of  a  testator 
or  intestate,  between  him  &  an- 
other party,  shall  beset  off, not- 
withstanding the  debts  may  be 
deemed  of  different  natures. 
Austin  v  Holmes,  399 

2.  In  an  action  of  covenant,  the 
defendant,  it  appeared,  covenan- 
ted to  deliver  to  the  plaintiff  a 


certain  quantity  of  bacon,  by  a 
certain  time.  The  defendant 
cannot,  as  a  defence  to  this  ac- 
tion, either  under  the  plea  of 
performance,  or  as  a  set  off,  or 
even  in  diminution  of  damages, 
offer  in  evidence  a  separate  co- 
venant of  the  plaintiff,  dated  the 
same  day,  to  deliver  to  the  de- 
fendant a  certain  quantity  of 
corn,  and,  in  addition,  parol 
proof  that  the  latter  covenaut 
was  the  consideration  of  the 
former,  and  that  the  latter  cov- 
enant had  been  broken.  Lind- 
say v  King,  401 

3.  A  set  off  under  our  statute, 
must  be  a  money  demand,  and 
of  a  liquidated  nature,  and  one 
on  which  an  action  of  debt  or 
iudebtitatus  assumpsit  would 
lie.  Ibid 

SHERIFF. 

1.  A  sheriff's  bond  to  "hisexcel- 
M.  S.,  captain  general  and  com 
mander  in  chief  in  and  over  the 
State  of  North  Carolina,"  in  the 
sum  of  $10}0OO}  "  to  be  paid  to 
his  excel  lency  the  Governor,  his 
successors  and  assigns,"  is  a 
bond  payable  to  the  Governor 
in  his  official  capacity,  and  is 
an  official  bond  within  the  act 
of  1823  (Tay.  Rev.  ch.  1223), 
which  was  in  force  when  it  was 
taken.      Governor  v  Montfort, 

155 

2.  The  sureties  to  a  sheriff's  bond, 
with  a  condition  in  the  ordinary 
form,  are  liable  under  the  act  of 
1829  (Rev.  St.  c.  109,  s.  15)  for 
an  amercement  of  the  sheriff 
for  a  default  committed  during 
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his  official  year,  though  the  fi- 
nal judgment  for  the  amerce- 
ment may  not  have  been  render- 
ed until  after  the  expiration  of 
the  yeur.  Ibid 

3.  Thft  owner  of  property  may 
maintain,  against  a  sheriff,  any 
action  for  detaining  or  convert- 
ing his  property,  taken  under 
an  execution  against  a  third 
person,  which  he  could  have,  if 
the  taking  was  without  process; 
because  he  is  a  stranger  to  the 
process.      Burgin  v  Burgin, 

453 
See  Executions — Bail — At- 
tachment. 

SLANDER. 

1.  In  an  action  of  slander,  in 
which  the  defendant  is  charg- 
ed with  having  imputed  perjury 
to  the  plaintiff,  the  plea  of  jus- 
tification is  not  sustained,  if  the 
jury  are  satisfied  that  the  plain- 
tiff was  honestly  mistaken  in 
what  he  swore  to.  In  such  an 
action,  the  plea  of  justification 
must  contain  all  the  averments, 
which,  if  true,  constitute  the 
crime  of  perjury.  Jenkins  v 
Cocker  ham,  309 

2.  Where  a  man  utters  slander- 
ous words  of  another,  and  at  the 
same  time  avers  that  he  can 
prove  their  truth  by  a  third  per- 
son, whom  he  names,  this  last 
averment  is  no  mitigation,  but 
rather  an  aggravation  of  the 
slanderous  charge,  and  tending 
to  prove  malignity  in  the  speak- 
er. James  v  Clarke,  397 


SLAVES. 

See  Emancipation — Homicide 

1,  2,  3,  4. 

SURETY  &  PRINCIPAL. 

1.  If  two  persons  are  bound  by  a 
bond  or  a  judgment  for  the  pay- 
ment of  a  sum  of  money,  the 
one  is  liable  at  law  to  the  credi- 
tor in  the  same  manner  and  to 
the  same  extent  as  the  other, 
althongh  as  between  themselves 
they  stand  as  principal  and  se- 
curity.   Shaw  v  McFarlane, 

216 

2.  An  agreement  for  indulgence 
to  the  principal  does  not  at  law 
amount  to  satisfaction  of  the 
debt;  and  nothing  in  pais  can 
discharge  an  obligation  or  a 
judgment  but  performance  or 
satisfaction.  Ibid 

3.  Where  a  surety  brings  an  ac- 
tion of  assumpsit,  for  money 
paid  for  the  use  and  at  the  re- 
quest of  the  defendant,  against 
his  co-surety,  to  obtain  contribu- 
tion, it  is  not  sufficient  for  him 
to  shew  that  he  has  given  his 
note  for  the  debt  due  by  the 
principal,  and  that  the  same  has 
been  accepted  by  the  creditor 
as  a  payment  and  discharge  of 
the  debt.  Brisendine  v  Mar- 
tin, 286 

4.  To  entitle  him  to  recover  in 
this  action,  he  must  prove  an  ac- 
tual payment  in  money,  or  in 
money's  worth,  such  as  bank 
notes,  the  note  of  a  third  person, 
or  a  horse  or  the  like,  which  is 
valuable  in  itself  to  the  surety 
who  parts  with  it.  Ibid 
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5.  Nor  will  the  giving  of  a  note, 
by  an  agent  of  the  surety,  in 
the  agent's  own  name,  enable 
the  surety  to  support  the  action, 
although  that  note  was  receiv- 
ed by  the  creditor  in  satisfaction 
of  his  demand.  Nowland  v 
Martin,  307 

6.  In  all  cases  of  joint  obligations, 
<Jtc.  suit  may  be  brought  against 
the  whole,  or  one  or  more  of 
the  persons  making  such  con- 
tract. Therefore,  where  one 
was  sued  alone  on  a  joint  obli- 
gation, and  the  jury  found  up 
on  the  plea  of  the  defendant  that 
he  was  only  a  surety,  this  was 
an  immaterial  plea,  <fc  of  course 
an  immaterial  finding,  and  the 
defendant  could  not  avail  him- 
self of  the  provisions  of  the  act 
of  Assembly,  Rev.  St.  c.  31,  s. 
131,  132,  relating  to  judgments 
against  a  principal  and  surety. 
Davis  v  Sanderlin,  389 

7.  In  such  a  case,  an  indorsement 
on  the  execution,  according  to 
the  provisions  of  that  act,  is  ab- 
su  rd  and  unmeaning.  Ibid 

See  Exrcutors    and  Adminis- 
trators. 

TENANT  AT  WILL. 

A  party  who  has  been  let  into  pos- 
session of  land,  under  a  con* 
tract  of  sale,  or  for  a  letting 
which  has  not  been  completed, 
is  only  a  tenant  at  will  -of  the 
vendor,  and  his  interest  is  deter- 
minable instanter  by  a  demand 
of  the  possession .  In  such  case, 
a  three  weeks  notice  to  quit  is  a 
determination  of  the  tenancy; 
or,  if  the  tenant  do  any  act, 


which  amounts  to  a  disclaimer 
of  the  vendor's  or  lessor's  title, 
it  operates  as  a  fotfeiture  and 
no  notice  to  quit  is  necessary. 
Love  v  Edmondson,  162 

TENANTS  IN  COMMON. 
See  Detinue. 

TOWNS. 

An  act  of  the  Legislature,  grant- 
ing to  the  town  of  B.  certain 
land  for  town  commons,  ipso 
facto  creates  that  town  a  body 
.  politic  for  the  purposes  of  that 
grant,  if  it  were  not  a  corporation 
before,  and  a  subsequent  act, 
continuing  its  corporate  exis- ' 
tence  under  the  name  of  "The 
Commissioners  of  the  town  of 
B."  enables  Jthese  commissioners 
in  their  corporate  name  to  main- 
tain an  action  of  ejectment  for 
the  said  land.  Commissioners 
of  Bath  v  Boyd,  194 

2.  A  sale  of  an  entire  lot  in  the  town 
of  Newbern,  for  the  town  taxes 
due  on  it,  is  void,  and  the  Sher- 
iff's deed  conveys  no  title  to  the 
purchaser;  as  the  town  taxes  are 
to  be  levied  by  distress  in  the 
same  manner,  with  a  few  peculi- 
arexceptions,  as  the  State  taxes. 
Saunders  v  McLin,  672 

TRESPASS. 

1.  The  action  of  Trespass  Q.C.F. 
cannot  be  maintained  but  by 
one  who  has  possession  of  the 
land.      TredweU  v  Roddick, 

56 

2.  Possession  alone  is  sufficient  to 
maintain  the  action  of  trespass 
Q.  C.  F.  against  mere  tortfea- 
sors.   And  in  such  action,  all 
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procurers,  aiders  and  abettors, 
nay,  even  those,  who  are  not- 
privy  to  the  commission  of  a 
trespass  for  their  use  and  bene- 
fit, but  who  afterwards  assent  to 
it,  are  equally  liable  with  those 
who  commit  the  act  of  trespass. 
Norton  v  Hensley,  163 

3.  A  purchaser  of  a  growing  crop 
of  corn,  at  an  execution  sale, 
must  declare  in  trespass  on  his 
personal  chattels,  against  one, 
who  tortiously  severs  the  corn 
from  the  stalks  and  throws  it  I 
on  the  ground.  BriUain  v  Mc- 
Kay, 265 

4.  A  grant  of  the  vesture  or  her- 
bage of  land  passes  a  particular 
right  in  the  land  itself,  and  for 
that  purpose  also  "a  particular 
possession  and  occupation"  of 
the  land  itself.  Such  a  grantee 
may  therefore  maintain  trespass 
quare  clausum  f regit  for  any 
interruption  of  his  possession. 

Ibid 
6.  But  tlxere  is  a  distitoctiion  be- 
tween those  profits,  which  are 
the  spontaneous  products  ot  the 
earth,  and  the  corn,  &c.  which 
are  produced  annually  by  labor 
and  industry,  and  thence  are 
called  fructus  industtiales. — 
the  latter  are,  for  most  purposes, 
regarded  as  personal  chattels, 
and  a  sale  of  them,  while  grow- 
ing, is  only  a  sale  of  goods. 

Ibid 
6.   He,  who  directs,  aids  or  en- 
courages another  in  the  com- 
mission of  a  trespass,  is  himself 
a  trespasser.  Ibid 

TROVER. 

1.  In  trover  the  death  of  a  slave 
converted  does  not   affect  the 


,  plaintiff's  right  to  recover  his 
value,  because  by  the  conver- 
sion the  defendant  made  him  his 
own.      Bethea  v  McLennon, 

523 

2  An  action  of  trover  will  not  lie, 
by  one,  who  is  entitled  to  .  a  re- 
mainder in  slaves  after  the  expi- 
ration of  a  life  estate,  against  a- 
nother  remainderman,  who,  du- 
ring the  continuance  of  the  life 
estate,  which  he  had  pur- 
chased* removed  the  slaves  to 
parts  unknown,'  so  that  they 
could  not  be  found.  Cole  v 
Robinson,  541 

3.  But,  the  estate  in  remainder 
being  a  legal  estate,  a  special  ac- 
tion on  the  case  may  be  main- 
tained to  redress  such  injury. 

Ibid 
See  Devise  7. 

WARRANTY. 

1.  An  action  may  be  sustained, 
under  our  act  of  Assembly, 
Rev.  St.  c.  31,  s.  89,  against  any 
one  or  more  of  the  joint  obligors 
in  a  covenant  of  warranty,  con- 
tained in  a  deed  for  the  convey- 
ance of  land,  for  a  breach  ot  such 
covenant.      Orier  v  Fletcher, 

417 

2.  That  act  is  not  confined  to  con- 
tracts for  the  payment  of  money 
merely.  Ibid 

3.  Persons  owning  land  in  com- 
mon, and  conveying  it,  need  not 
be  liable  for  each  other  in  their 
covenants;  as  they  may  make 
several  conveyances,  or  in  the 
same  deed  may  covenant  seve- 
rally each  one  for  himself  and 
for  his  share.  Ibid 

4.  When  one,  who  has  an  estate 
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of  inheritance  in  possession, 
as,  in  this  case,  a  fee  condition- 
al, the  condition  being  that  if  he 
died  without  leaving  issue  liv- 
ing at  his  death,  the  estate 
should  go  over,  and  sells  the 
f  ^me,  and  binds  himself  and  his 
heirs  in  a  general  warranty  $  his 
hers  are  bound,  whether  the 
warranty  be  lineal  or  collateral, 
and  whether  they  have  assets 
by  descent  or  not.  Flt/nn  v 
Williams,  609 

WILLS. 

1.  Where  there  is  any  evidence  of 
fraud  or  imposition  in  procu- 
ring the  execution  of  an  instru- 
ment as  a  will,  the  jurors  are  at 
liberty  to  consider  the  disposi- 
tions of  property  actually  maae 
therein,  to  guide  their  judg- 
ment in  making  up  their  ver- 
dict.     Jtass   v    Christman, 

900 

2.  But  where  capacity  in  the  tes- 
tator, formal  execution  and  vo- 
lition all  appear,  no  tribunal caa 
pronounce  against  a  will,  be- 
cause of  itsdisapprobation,  how- 
ever strong,  of  the  dispositions 
made  by  the  testator.         Ibid 

8.  The  probate  of  a  will  of  lands 
by  a  married  woman,  cannot  be 
had  in  the  county  court  New- 
lin  v  Freeman,  614 

4.  A  married  woman  can  only 
make  an  appointment  in  the  na- 
ture ot  a  will  of  real  estate,  un- 
der a  power  of  appointment 
specially  given  in  some  deed, 
and  that  appointment  the  courts 
of  equity  have  alone  the  juris- 
diction to  determine  on  and  en- 
force/ Ibid 


5.  But  a  married  woman,  by  her 
husband's  consent,  can  make  a 
will  of  her  personal  property. 

Ibid 

6.  And  where  he  has  covenanted 
in  a  marriage  settlement,  that 
she  may  make  such  will,  but 
withholds  bis  consent  from  the 
particular  will  she  makes,  this 
is  still  her  will  as  to  personal 
property;  sufficient,  at  least  to 
repel  bis  right  of  administering, 
and  to  authorize  the  granting  of 
administration  to  her  appoin- 
tee, with  the  will  annexed. 

Ibid 

7.  In  case  of  appointments,  au- 
thorising married    women    to 

_  make  a  will  of  personal  proper- 
ty, the  appointment  most  be 
proved  as  a  will  in  the  proper 
court,  and  then  regarded  in  all 
con  rts  as  a  wi  1 1.  Ibid 

8.  Where  his  proved  by  one,' of 
~  the  only  two  subscribing  wit- 
nesses to  a  will,  offered  as  a 
will  of  real  estate,  that  he  was 
requested  by  the  testator  to  pre- 
pare his  will  according  to  his  in- 
structions, and  he  did  so,  and 
signed  his  name  as  a  witness 
before  the  testator  signed,  but 
not  in  his  presence,  and  then 
read  the  will  to  the  testator,  and 
told  him  he  bad  signed  as  a  wit- 
ness, and  the  testator  approved 
and  executed  it,  and  the  other 
witness  then  signed  in  presence 
ot  the  testator,  held  that  this 
was  not  a  valid  execution  of  a 
will  to  ps*8  real  estate,  the  stat- 
ute requiring  both  the  witnesses 
to  sign  in  the  presence  of  the 
testator.  Ragland  v  Hunt- 
ingdon, 561 

9.  A  will  was  offered  for  probate 
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in  the  county  court— *  caveat 
entered  by  the  defendants — and 
on  the  issue  being  found  in  fa- 
vor of  the  will,  both  as  to  real 
and  personal  estate,  the  defend- 
ants appealed.  *  On  the  trial  in 
the  Superior  Court,  the  jury 
found  it  to  be  a  good  will  for 
personal,  but  not  for  real  estate. 
Held  that  the  plaintiffs  had  a 
right  to  recover  from  the  de- 
fendants their  costs  both  in  the 
County  and  Superior  Courts. 
If  the  defendants  had  appealed 


only  from  so  much  of  the  judg- 
ment of  the  county  court  as  re- 
lated to  the  real  estate,  then  the 
costs  of  the  Superior  would 
have  followed  the  judgment  of 
that  court.  Ibid 

See  Evidence  18n*t 

WITNESS. 

See  Evidence* 

WRIT. 
See  Evjdbnce  12— Amend- 
ment. 
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